
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

ALEXANDRIA DIVISION

FILED

2011 APR |q P J2: 31

JOHN R. BEHRMANN and NANCY P. CII '̂H^3 : '' COlJRT
BEHRMANN ALEXANDRIA. VIRGINIA

Plaintiffs,

v. Civil Action No. I• (t QJ 4 Ir\

McGUIREWOODS LLP, ° •• F

Defendant.

COMPLAINT AND JURY DEMAND

Plaintiffs, John R. Behrmann and Nancy P. Bchrmann (collectively referred to as

the ••Behrmanns"), through their undersigned counsel, allege for their Complaint against

Defendant, McGuireWoods LLP, as follows:

I. Parties, Jurisdiction and Venue

1. Plaintiff John R. Behrmann ("J. Berhmann") is an individual over the age

of twenty one (21) years who is a citizen and resident of the State of Pennsylvania. At all times

material to this Complaint he has been married to Nancy P. Behrmann.

2. Plaintiff Nancy P. Behrmann is an individual over the age of twenty-one

(21) years who is a citizen and resident of the State of Pennsylvania. At all times material to this

Complaint she has been married to J. Bchrmann.

3. Defendant McGuireWoods LLP (the "Committee Counsel*') is a limited

liability partnership organized and existing under the laws of the State of Virginia. At all times
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material to the allegations contained herein, the Committee Counsel has represented the Official

Committee ofUnsecured Creditors (the •'Committee") in the chapter 11 bankruptcy proceedings

ofNational Heritage Foundation, Inc. ("NHF"), In re National Heritage Foundation, Inc., Case

No. 09-10525-SSM (United States Bankruptcy Court for the Eastern District ofVirginia).

4. This Court possesses subject matter jurisdiction over the claims for relief

alleged in this Complaint under the provisions of 28 U.S.C. §1332(a) as the action involves

citizens of different states and the amount in controversy exceeds Seventy Five Thousand

Dollars ($75,000.00), exclusive of interest and costs.

5. Venue is proper in this judicial district under the provisions of 28 U.S.C.

§1391(a) as at least one ofthe Defendants resides in the Eastern District ofVirginia.

II. General Allegations

6. Plaintiffs incorporate each of the allegations contained in Paragraphs 1-5

of this Complaint as if fully set forth herein.

7. NHF is a Georgia not-for-profit corporation that was formed in 1994 for

soliciting contributions from persons (such as the Plaintiffs) who wished to develop, evaluate,

implement and monitor charitable giving plans, programs and strategies for the benefit ofworthy

organizations and causes. At all times material to this Complaint, NHF has maintained its

corporate offices within the State of Virginia, has availed itself of the benefit of doing business

in this jurisdiction, and has otherwise subjected itself to the jurisdiction ofthe Virginia Courts.

8. At all times material to this Complaint, NHF was held out to the public

(including Plaintiffs) as a nonprofit, public charity exempt from federal income tax pursuant to

IRC § 501(c)(3). At all times material to this Complaint, NHF asserted publicly that its purpose
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was to assist the progress of scientific, charitable, educational and religious activities by

consolidating and centralizing the administration ofcharitable donations and projects.

9. Beginning in late 1996, NHF and its agents -- including its Chief

Executive Officer, John T. Houk II - aggressively solicited, invited, importuned and induced

Plaintiffs to establish a donor advised fund ("DAF") under the supervision of NHF. NHF and its

agents were successful in causing the Behrmanns to: (i) establish "the Highbourne Foundation"

as a DAF under NHF's supervision, and (ii) make cash and/or property charitable contributions

in the approximate aggregate amount of $1.09 million to the Highbourne DAF.

10. On approximately January 19, 2009, NHF filed a voluntary chapter 11

bankruptcy petition in the United States Bankruptcy Court for the Eastern District ofVirginia. In

re National Heritage Foundation, Inc., Case No. 09-10525-SSM (the "Bankruptcy Case").

11. During the course of the Bankruptcy Case, NHF confiscated and

liquidated all of the funds and property then contained in the numerous Donor Advised Fund

Accounts ("DAFAs"), including the funds and property then contained in the Highbourne DAF

accounts. NHF applied the proceeds from these accounts to settle and pay indebtedness then

owed by NHF to an institutional lender and/or other NHF creditors. NHF confiscated

approximately $650,000 from the Highbourne DAF. None of these funds and property taken

during the bankruptcy proceedings of NHF were contributed to worthy charitable causes as NHF

had promised prior to its bankruptcy filing. Accordingly, Plaintiffs filed claims against NHF as

unsecured creditors in the NHFbankruptcy proceedings.

12. NHF aggressively objected to and resisted Plaintiffs" claims. Specifically,

NHF asserted that Plaintiffs had agreed to relinquish all right, interest and title in the monies

and/or properties they had contributed to their DAFAs. NHF asserted that it was entitled to
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disregard and ignore the promises and representations it had made to Plaintiffs, because

Plaintiffs' contributions to the DAFAs were "completed gifts'* within the meaning of the Internal

Revenue Code.

13. Beginning in approximately February 2009, the Committee was formed by

the Bankruptcy Court. The Committee retained McGuireWoods LLP as its counsel (the

"Committee Counsel").

14. The Committee was charged with the tasks of representing, advocating

and advancing the best interests of all of the unsecured creditors of NHF - including Plaintiffs.

But within just weeks of its formation, the Committee and the Committee Counsel abandoned

the interests of Plaintiffs and advocated against Plaintiffs' interests as unsecured creditors of

NHF. On approximately February 27, 2009, the Committee and the Committee Counsel filed

papers in the Bankruptcy Court advising the Court and the parties that Plaintiffs are not creditors

of NHF and do not hold claims against NHF.

15. As the Bankruptcy Case progressed, the Committee and the Committee

Counsel continued to abandon the interests of the unsecured creditors such as Plaintiffs. Indeed,

the Committee and the Committee Counsel continued to advocate against the interests of those it

was obligated to represent. Specifically, in approximately September 2009, the Committee and

the Committee Counsel collaborated with NHF in drafting NHF's "Third Amended and Restated

Plan of Reorganization" (the "Third Amended Plan") and an accompanying "Third Amended

and Restated Disclosure Statement." In those documents, which were approved by the

Committee and the Committee Counsel and filed with the Bankruptcy Court, NHF asserted that

third-parties who contributed funds to DAFAs, such as Plaintiffs, are not creditors of NHF and

do not hold claims against NHF.
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16. Then, the Committee and the Committee Counsel sought to destroy the

right of unsecured creditors (such as Plaintiffs) from seeking judicial relief for the wrongful acts

of the Committee, its members, and its counsel. Specifically, the Committee and the Committee

Counsel approved and agreed to language in the Third Amended Plan that released the

Committee, the members of the Committee, and the Committee Counsel from any liability for

any acts they committed prior to, or during, the Bankruptcy Case. The Committee and the

Committee Counsel also approved and agreed to language in the Third Amended Plan that would

effect the entry of an injunction prohibiting any of the unsecured creditors (such as Plaintiffs)

from filing any lawsuit against the Committee, the members of the Committee, or the Committee

Counsel for any action they took during the Bankruptcy Case.

17. Plaintiffs objected to the release and injunction provisions contained in the

Third Amended Plan, which were also incorporated into a subsequent "Fourth Amended

Reorganization Plan" (the "Fourth Amended Plan"). Notwithstanding Plaintiffs' objections, the

Committee and the Committee Counsel continued to advance their own interests over those of

the unsecured creditors by approving the release and injunction provisions contained in the Third

and Fourth Amended Plans. The Committee and the Committee Counsel advised the Court that

unsecured creditors such as Plaintiffs should have no recourse against the Committee, its

members, or the Committee Counsel. The Committee and the Committee Counsel elected not to

act in the best interests of those it was obligated to represent. The broad release and injunction

provisions were confirmed by the Bankruptcy Court on approximately October 16, 2009, which

noted that its decision to confirm those provisions was based in part on the fact that those

provisions had been approved by the Committee and the Committee Counsel.
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18. As a direct and proximate consequence of the Committee Counsel's

failure to act, negligence and material breach of its fiduciary duties, and as a direct and

proximate consequence of its material breaches of duties owed to Plaintiffs, the Plaintiffs were

not kept informed of their unsecured creditors' rights in the bankruptcy case. But for the subject

and proximate material omissions and breaches offiduciary duty, Plaintiffs would have been put

on full notice about claims in the bankruptcy case which they could have brought but now are

barred from asserting.

19. As a direct and proximate consequence of the Committee Counsel's

material misrepresentations/omissions, and as a direct and proximate consequence of the

Committee Counsel's material breaches of duties owed to them, Plaintiffs have suffered

substantial damages, losses and injuries in an amount not less than the value of the cash and

property confiscated from the DAFAs by NHF during NHF*s bankruptcy proceedings. In

addition, since the confiscation by NHF during its bankruptcy proceedings, Plaintiffs have been

required to fund worthy causes with their personal funds.

20. As a direct and proximate consequence of the Committee Counsel's

mismanagement and other misconduct, Plaintiffs have suffered losses which may be otherwise

unrecoverable.

21. As a direct and proximate consequence of the Committee Counsel's

material misrepresentations and/or omissions, and as a direct and proximate consequence of

Defendants' material breaches ofduties owed to Plaintiffs, Plaintiffs have been required to retain

and pay legal counsel reasonable fees and expenses to seek suitable judicial relief. The legal fees

and expenses incurred by Plaintiffs are substantial and can be expected to mount materially into

the future as this litigation continues.
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III. First Claim for Relief

(Breach of Fiduciary Duty)

22. Plaintiffs incorporate the allegations contained in Paragraphs 1-21 of this

Complaint as if set forth herein.

23. The Committee Counsel agreed to represent unsecured creditors in the

bankruptcy proceedings. The Committee Counsel owed fiduciary duties and obligations to the

unsecured creditors in the bankruptcy proceedings.

24. The Committee Counsel further impliedly agreed and covenanted to

provide Plaintiffs with timely and appropriate notice of any rights, benefits or claims that

Plaintiffs were entitled to as a result of their status as unsecured creditors in the NHF

Bankruptcy.

25. Plaintiffs fully and timely performed all of their obligations and duties

underall implied agreements and understandings as unsecured creditors.

26. The Committee Counsel failed to appropriately, timely, fairly and

comprehensively publish to Plaintiffs the profoundly material and salient matters related to the

rights andbenefits of the unsecured creditors in the NHF Bankruptcy case.

27. As a direct and proximate result and consequence of the Committee

Counsel's negligent material breaches of their duties toward the Plaintiffs, Plaintiffs have

sustained substantial damages, injuries and losses in an amount not less than the value of the

cashand property confiscated from Plaintiffs' DAFAs during NHF's bankruptcy proceedings.

28. All conditions precedent and subsequent to Plaintiffs' right to initiate and

maintain their claims for relief against the Committee Counsel have been performed, waived or

have otherwise occurred.
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IV. Second Claim for Relief

(Negligence)

29. Plaintiffs incorporate the allegations contained in Paragraphs 1-28 of this

Complaint as if set forth herein.

30. The Committee Counsel expressly and impliedly undertook to provide

competent and loyal professional services to Plaintiffs on a continuing basis. These services

were to include appropriate, timely and comprehensive advice and counsel in respect of

developing, evaluating, implementing and monitoring an efficient and effective plan of return of

value to the benefit of the unsecured creditors in the NHF Bankruptcy.

31. The Committee Counsel was negligent in the performance of these

services and duties for the Plaintiffs, and the performance by the Committee Counsel was

materially below the standard expected of other similarly situated Creditors' Committee

professionals engaged in discharging such duties to similarly situated unsecured creditors across

the country.

32. As a direct and proximate result and consequence of the Committee

Counsel's carelessness, negligence and inattention, Plaintiffs have sustained substantial damages,

injuries and losses in anamount not less than the value of the cash and property confiscated from

Plaintiffs' respective DAFAs during NHF's bankruptcy proceedings.

33. All conditions precedent and subsequent to Plaintiffs' right to initiate and

maintain thisclaim for reliefagainst theCommittee Counsel have been performed, waived or has

otherwise occurred.
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V. Third Claim for Relief

(Negligent Misrepresentation and Omission)

34. Plaintiffs incorporate the allegations contained in Paragraphs 1-33 of this

Complaint as if set forth in full here.

35. In the course of their dealings with Plaintiffs, the Committee Counsel

negligently published material misrepresentations to Plaintiffs and the entire class of unsecured

creditors (DAFAs). In addition, the Committee Counsel negligently omitted to disclose to

Plaintiffs material facts which in equity and good conscience should have been disclosed to

Plaintiffs in order to insure that the other matters that were published to Plaintiffs were not

materially misleading.

36. Among the facts and matters negligently misrepresented to Plaintiffs by

the Committee Counsel is the statement that none of the class of unsecured creditors in which

Plaintiffs are classified, "had any claims" against NHF in the Bankruptcy case.

37. As a direct and proximate result and consequence of the Committee

Counsel's negligent misrepresentations and omissions, Plaintiffs have sustained substantial

damages, injuries and losses in an amount not less than the value of the cash and property

confiscated from Plaintiffs' respective DAFAs during NHF's bankruptcy proceedings.

38. All conditions precedent and subsequent to Plaintiffs' right to initiate and

maintain this claim for relief against the Committee Counsel have been performed, waived or has

otherwise occurred.
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VI. Fourth Claim for Relief

(Material Breaches of Fiduciary Duties)

39. Plaintiffs incorporate the allegations contained in Paragraphs 1-38 of this

Complaint as if fully set forth herein.

40. The Committee Counsel expressly and impliedly invited and importuned

Plaintiffs to repose special trust and confidence in them as professionals possessing superior

knowledge, training, skill and abilities in developing, evaluating, implementing and monitoring

for Plaintiffs' exclusive benefit appropriate advice or actions on behalf of all unsecured creditors,

and had the responsibility to act for the benefit of the Plaintiffs in such undertaking.

41. As a result of the Committee Counsel's representations and mis-

publications, Plaintiffs reasonably and justifiably chose to repose special trust and confidence in

the Committee Counsel, and continued to do so until after NHF revealed that the class of

creditors in which the Plaintiffs find themselves were told they had "no claims." This statement

made by the Committee Counsel to Plaintiffs has no adjudicated basis in fact or law.

42. The Committee Counsel assumed the solemn and non-delegable

obligations and responsibilities associated with being fiduciaries for the benefit of Plaintiffs.

Accordingly, the Committee Counsel owed Plaintiffs solemn and non-delegable fiduciary duties

including, but not limited to, the duties of: (i) professionalism, (ii) good faith and fair dealing,

(iii) appropriate, timely, full and fair disclosure, (iv) competence and prudence, (v) utmost

fidelity, and (vi) ethical behavior and conduct.

43. The Committee Counsel materially breached its fiduciary obligations and

duties owed to Plaintiffs as more fully described above.
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44. As a direct and proximate result and consequence of the Committee

Counsel's material breaches of the fiduciary duties, Plaintiffs have sustained substantial

damages, injuries and losses in an amount not less than the value of the cash and property

confiscated from Plaintiffs' respective DAFAs during NHF's bankruptcy proceedings.

45. All conditions precedent and subsequent to Plaintiffs' right to initiate and

maintain this claim for relief against the Committee Counsel has been performed, waived or has

otherwise occurred.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs respectfully pray that this Court enter judgment in their

favor and against the Committee Counsel for the following relief:

A. Appropriate and comprehensive compensatory damages, special damages,

consequential damages and incidental damages, in an amount sufficient to fully compensate

Plaintiffs for the full extent of their damages, injuries and losses;

B. Appropriate punitive or exemplary damages;

C. Reasonable attorneys' fees/expenses;

D. Pre-judgment interest, moratory interest, post-judgment interest, expert

witness fees and all costs of suit;

F. Such other and further relief as may be appropriate and just under the

prevailing circumstances.

JURY DEMAND

Plaintiffs respectfully demand a trial by jury on all issues so triable.
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Dated: April 19,2011.

WADE, FRIEDMAN, SUTTER & DUPRAY P.C.

By-
Foster S. B. Friedman; VSB#33524
616 N. Washington St.
Alexandria, VA 22314
Telephone: (703) 836-9030
Facsimile: (703)683-1543
Email: friedman@wfslaw.com

— and ~

G.W. MERRICK & ASSOCIATES, LLC
Glenn W. Merrick

Daniel J. Schendzielos

5445 DTC Parkway, Suite 912
Greenwood Village, Colorado 80111
Telephone: (303)831-9400
Facsimile: (303)771-5803
E-mail: gmwOgwmerrick.com

ATTORNEYS FOR PLAINTIFFS
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