
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 	 ) 	Chapter 11 
) 

CONSOLIDATED HORTICULTURE 	) 

	

GROUP 	LLC et al., 1 	 ) Case No. 10-13308 
) 

Debtors. 	 ) 	Joint Administration Requested 

APPLICATION OF THE DEBTORS FOR AN ORDER AUTHORIZING THE 
EMPLOYMENT AND RETENTION OF JONES, WALKER, WAECHTER, 

POITE VENT, CARRERE & DENEGRE, L.L.P. AS ATTORNEYS FOR THE 
DEBTORS, EFFECTIVE NUNC PRO TUNC TO THE PETITION DATE 

The above-captioned debtors (collectively, the "Debtors") hereby file this application (the 

"Application") for the entry of an order authorizing the Debtors’ employment and retention Jones, 

Walker, Waechter, Poitevent, CarrŁre & DenŁgre, L.L.P. ("Jones Walker") as their attorneys in 

connection with their chapter 11 cases effective nunc pro tune to the Petition Date (as defined herein). In 

support of this Application, the Debtors submit the Declaration of Elizabeth J. Futrell, a partner at Jones 

Walker (the "Futrell Declaration"), which is attached hereto as Exhibit A. In further support of this 

Application, the Debtors respectfully state as follows: 

Jurisdiction 

1. The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334. This 

matter is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2). 

2. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

3. The statutory bases for the relief requested herein are sections 327(a) and 330 of the 

Bankruptcy Code, 11 U.S.C. §§ 101-1532 (the "Bankruptcy Code"), Rules 2014(a) and 2016 of the 

Federal Rules of Bankruptcy Procedure (the "Bankruptcy Rules") and Rules 2014-1 and 2016-1 of the 

The Debtors in these Chapter 11 Cases and the last four digits of each Debtors’ federal tax identification 
numbers are: Consolidated Horticulture Group LLC (2698); New Hines Parent Company LLC (9355); and Hines 
Nurseries LLC (2567). The location of the Debtors’ headquarters and the service address for the Debtors is: 12621 
Jeffrey Road, Irvine, California 92620. 

(N2198654.2) 
DOCS_DE: 164403.2 



Local Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District 

of Delaware (the "Local Rules") 

Background 

4. On the date hereof (the "Petition Date"), each of the Debtors filed a petition with the 

Court under chapter 11 of the Bankruptcy Code (collectively, the "Chapter 11 Cases"). The Debtors are 

operating their businesses and managing their properties as debtors in possession pursuant to sections 

1107(a) and 1108 of the Bankruptcy Code. No request for the appointment of a trustee or examiner has 

been made in the Chapter 11 Cases, and no committees have been appointed or designated. Concurrently 

with the filing of this Motion, the Debtors have requested procedural consolidation and joint 

administration of the Chapter 11 Cases. 

5. The Debtors operate one of the largest commercial nursery operations in North America, 

producing and distributing one of the broadest assortments of ornamental shrubs, color plants and 

container-grown plants in the industry. The Debtors sell their green goods to more than 800 retail and 

commercial customers, representing more than 3,400 outlets throughout the United States, including 

premium local and regional garden centers, as well as leading national home centers and retailers, such as 

The Home Depot, Lowe’s and Wal-Mart. 

6. As of the Petition Date, the Debtors employed approximately 825 full-time employees 

and 75 part-time employees. The Debtors’ employee base fluctuates seasonally from a low of 

approximately 850 to a high of approximately 1,200 employees during the activity-intensive preparation 

and selling season from February to June (excluding temporary workers). None of the Debtors’ 

employees are represented by a labor union. Hourly, salaried and contract labor comprise nearly 41% of 

the Debtors’ production costs as of July 31, 2010. The Debtors produce approximately 5,100 varieties of 

ornamental shrubs, color plants, and container-grown plants grown primarily for outdoor use, most of 

which are sold under the Hines Nurseries TM trade name. The Debtors operate eight nurseries located in 

Arizona, California, Oregon and Texas. 
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7. 	In 2009, the Debtors recorded net sales of approximately $123.5 million. In 2009, the 

Debtors reported approximately $173.8 million in total assets and approximately $64.4 million in total 

liabilities, including secured obligations under the Debtors’ prepetition secured revolving and term credit 

facilities. 

8. The factual background relating to the Debtors’ commencement of these chapter 11 cases 

is set forth in detail in the Declaration of Stephen Thigpen, President and Chief Executive Officer of the 

Debtors, in Support of First Day Motions (the "First Day Declaration"), filed contemporaneously with 

this Motion and incorporated hereto by reference. 

Relief Requested 

9. By this Application, the Debtors seek the entry of an order pursuant to sections 327(a) 

and 330 of the Bankruptcy Code, Bankruptcy Rules 2014(a) and 2016 and Local Rules 2014-1 and 2016-

1 authorizing the employment and retention of Jones Walker as their attorneys in accordance with the 

terms and conditions set forth in that certain engagement letter between the Debtors and Jones Walker 

dated as of August 3, 2010 (the "Engagement Letter"), a copy of which is annexed as Exhibit A attached 

hereto and incorporated herein by reference. 

10. The Debtors also intend to file an application to employ and retain Pachuiski Stan g  Ziehi 

& Jones LLP ("PSZJ") as their attorneys in these Chapter 11 Cases. Jones Walker does not maintain an 

office in the State of Delaware and to comply with Local Rule 9010-1(c), the Debtors are required to 

retain Delaware counsel. The Debtors also seek to employ and retain PSZJ as their conflicts counsel in 

connection with these Chapter 11 Cases to handle matters that the Debtors may encounter that cannot be 

appropriately handled by Jones Walker because of a conflict of interest or, alternatively, that can be more 

efficiently handled by PSZJ. 
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Jones Walker’s Qualifications 

11. The Debtors seek to retain Jones Walker because of its expertise and extensive 

experience and knowledge in the field of debtors’ protections, creditors’ rights and business 

reorganizations under chapter 11 of the Bankruptcy Code. 

12. In preparing for its representation of the Debtors in these Chapter 11 Cases, Jones 

Walker has become familiar with the Debtors’ business and many of the potential legal issues that may 

arise in the context of these Chapter 11 Cases. The Debtors believe that Jones Walker is both well 

qualified and uniquely able to represent them in these Chapter 11 Cases in an efficient and timely manner. 

Services to Be Provided 

13. Subject to further order of the Court, the Debtors request the employment and retention 

of Jones Walker to render the following legal services: 

a. advising the Debtors with respect to their powers and duties as debtors 
in possession in the continued management and operation of their 
business and properties; 

b. advising and consulting on the conduct of the Chapter 11 Cases, 
including all of the legal and administrative requirements of operating in 
chapter 11; 

c. attending meetings and negotiating with representatives of creditors 
and other parties in interest; 

d. taking all necessary action to protect and preserve the Debtors’ estates, 
including prosecuting actions on the Debtors’ behalf, defending any 
action commenced against the Debtors, and representing the Debtors’ 
interests in negotiations concerning all litigation in which the Debtors are 
involved, including objections to claims filed against the Debtors’ estates; 

e. preparing pleadings, including motions, applications, answers, orders, 
reports and papers necessary or otherwise beneficial to the administration 
of the Debtors’ estates; 

f. representing the Debtors in connection with obtaining postpetition 
financing; 

g. advising the Debtors in connection with any potential section 363 sale 
or sale of assets; 

h. appearing before the Court and any appellate courts to represent the 
interests of the Debtors’ estates before those courts; 
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i. consulting with the Debtors regarding tax matters; 

j. taking any necessary action on behalf of the Debtors to negotiate, 
prepare on behalf of the Debtors and obtain approval of a chapter 11 plan 
and all documents related thereto; and 

k. performing all other necessary or otherwise beneficial legal services 
for the Debtors in connection with the prosecution of these Chapter 11 
Cases, including (i) analyzing the Debtors’ leases and contracts and the 
assumptions, rejections or assignments thereof, (ii) analyzing the validity 
of liens against the Debtors and (iii) advising the Debtors on corporate 
and litigation matters. 

14. It is intended that the services of PSZJ shall complement, and not duplicate, the services 

to be rendered by Jones Walker. The Debtors are mindful of the need to avoid duplication of services and 

appropriate procedures will be implemented to ensure that there is minimal, if any, duplication. 

Professional Compensation 

15. Jones Walker intends to apply for compensation for professional services rendered and 

reimbursement of expenses incurred in connection with the Debtors’ Chapter 11 Cases, subject to the 

Court’s approval and in compliance with applicable provisions of the Bankruptcy Code, the Bankruptcy 

Rules, the Local Rules, guidelines established by the Office of the United States Trustee for the District of 

Delaware (the "U.S. Trustee Guidelines") and any other applicable procedures and orders of the Court, on 

an hourly basis. The hourly rates and corresponding rate structure to be utilized by Jones Walker in these 

Chapter 11 Cases are essentially equivalent to the hourly rates and corresponding rate structure used by 

Jones Walker for restructuring, workout, bankruptcy, insolvency and comparable matters, as well as 

similar complex corporate, securities and litigation matters whether in court or otherwise, regardless of 

whether a fee application is required. These rates and the rate structure reflect that such restructuring and 

other complex matters are below the national rates typically charged matters that involve great 

complexity, high stakes and severe time pressures. 

16. Jones Walker’s hourly rates vary with the experience of the individuals performing tasks. 

These hourly rates are subject to periodic adjustments to reflect economic and other conditions. In 
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particular, Jones Walker’s current standard hourly rates range from $165 to $250 dollars an hour for 

associates and $275 to $425 dollars an hour for partners. 

17. The following professionals are presently expected to have primary responsibility for 

providing services to the Debtors: Curt Hearn; F. Rivers Lelong, II; R. Patrick Vance; Elizabeth J. 

Futrell; Erica N. Beck; and Mark A. Mintz. In addition, from time to time, other Jones Walker 

professionals and paraprofessionals will provide services to the Debtors. 

18. It is Jones Walker’s policy to charge its clients in all areas of practice for identifiable, 

non-overhead expenses incurred in connection with the client’s case that would not have been incurred 

except for representation of that particular client. Examples of such expenses include express and 

overnight mail services, courier delivery, transportation, overtime expenses, computer assisted legal 

research, photocopying, outgoing facsimile transmissions, airfare, meals and lodging. Jones Walker’s 

charges for some of these expenses exceed the direct cost to allow Jones Walker to recover indirect 

overhead costs. 

19. To ensure the compliance with all applicable deadlines in these Chapter 11 Cases, from 

time to time Jones Walker utilizes the services of overtime secretaries. Jones Walker charges fees for 

these services to bill the Debtors for overtime secretarial charges that arise out of business necessity. 

20. Jones Walker will charge no more than $0.10 per page for standard duplication services 

in these Chapter 11 Cases. Jones Walker also charges its clients $1 per page for outgoing long-distance 

facsimile transmissions only (excluding the first page), with no additional charge for long-distance 

telephone services relating to the facsimile. Jones Walker has negotiated a discounted rate for Westlaw 

computer assisted legal research. Computer assisted legal research is used whenever the researcher 

determines that using Lexis or Westlaw is more cost effective than using traditional (non-computer 

assisted legal research) techniques. 

21. In connection with this representation, the Debtors paid Jones Walker a classic retainer. 

This classic retainer constituted a "classic retainer" as defined in In re Production Associates. Ltd., 264 

B.R. 180, 184-85 (Bankr. N.D. 111 2001), and In re McDonald Brothers Construction. Inc., 114 B.R. 989, 
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997-99 (Bankr. N.D. 1111990). As such, Jones Walker earned the classic retainer upon receipt, and, 

consequently, Jones Walker placed that amount into its general cash account. Jones Walker has invoiced 

the Debtors against the classic retainer for professional services and for the reimbursement of reasonable 

and necessary expenses incurred in connection therewith. As of the Petition Date, Jones Walker retains 

$106,684.87. 

22. Moreover, pursuant to Bankruptcy Rule 2016(b) Jones Walker has not shared nor agreed 

to share (a) any compensation it has received or may receive with another party or person, other than with 

the partners, associates and contract attorneys associated with Jones Walker. or (b) any compensation 

another person or party has received or may receive. As of the Petition Date, the Debtors did not owe 

Jones Walker any amounts for legal services rendered before the Petition Date. 

Jones Walker’s Disinterestedness 

23. To the best of the Debtors’ knowledge and as disclosed herein and in the Futrell 

Declaration: (a) Jones Walker is a "disinterested person" within the meaning of section 101(14) of the 

Bankruptcy Code, as required by section 327(a) of the Bankruptcy Code, and does not hold or represent 

an interest adverse to the Debtors’ estates, and (b) Jones Walker has no connection to the Debtors, their 

creditors or their related parties except as may be set forth below (and also disclosed in the Futrell 

Declaration.) 

24. Specifically, Jones Walker currently represents Bank of America in unrelated matters. 2  

25. Jones Walker has checked for conflicts with the Debtors’ secured lenders, the top 30 

unsecured creditors, and the equity interest holders. Jones Walker’s review of conflicts is ongoing. 

26. Jones Walker will periodically review its files during the pendency of these Chapter 11 

Cases to ensure that no conflicts or other disqualifying circumstances exist or arise. If any new relevant 

facts or relationships are discovered or arise, Jones Walker will use reasonable efforts to identify such 

2  For 2010, Jones Walker projects that its total fees for work performed on behalf of Bank of America, N.A. 
("BofA") will be less than one half of one percent of its total revenues. 
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further developments and will file promptly a supplemental declaration, as required by Bankruptcy Rule 

2014(a). 

No Prior Request 

27. No prior motion for the relief requested herein has been made to this or any other court. 

Notice 

28. Notice of this Motion has been given to the following parties or, in lieu thereof, to their 

counsel, if known: (i) the Office of the United States Trustee and (ii) the agent for the Debtors’ proposed 

postpetition secured lenders; and (iii) the agents for the Debtors’ prepetition secured lenders. Following 

the first day hearing in this case, this Motion will be served on (a) creditors holding the thirty-five largest 

unsecured claims against the Debtors on a consolidated basis, or their legal counsel (if known) and (b) 

those persons who have requested notice pursuant to Rule 2002 of the Federal Rules of Bankruptcy 

Procedure. The Debtors submit that, in light of the nature of the relief requested, no other or further 

notice need be given. 

{N2198654.2) 	 8 
DOCSDE: 164403.2 



WHEREFORE, for the reasons set forth herein and in the Futrell Declaration, the Debtors 

respectfully request that the Court enter an order (a) authorizing the Debtors to employ and retain Jones 

Walker as their attorneys effective nunc pro tunc to the Petition Date, (b) approving the terms of the 

Engagement Letter, and (c) granting such other and further relief as is just. 

Dated: October JL1 2010 
Consolidated Horticulture Group LLC, et al. 

By: Stephen Thig� 
Title: President and Chief Executive Officer 
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