
 

 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

 
In re 
 
DELTA PETROLEUM CORPORATION, et al.,1 

 
Debtors. 

  
Chapter 11 
 
Case No. 11-14006 (KJC) 
 
(Jointly Administered) 
 
Hearing Date: January 11, 2012 at 2:30 p.m. 
(ET) 
 
Objection Deadline: January 4, 2012 at 4:00 
p.m. (ET)

 
APPLICATION OF THE DEBTORS FOR AN ORDER  

PURSUANT TO SECTIONS 327(e) AND 328(a) OF THE  
BANKRUPTCY CODE AND BANKRUPTCY RULE 2014(a) AUTHORIZING 

THE EMPLOYMENT AND RETENTION OF DAVIS GRAHAM & STUBBS LLP  
AS SPECIAL CORPORATE COUNSEL TO THE DEBTORS 

 
The debtors and debtors in possession in the above-captioned cases (the 

“Debtors”), hereby submit this application (the “Application”) for the entry of an order, 

substantially in the form attached hereto as Exhibit “A,” authorizing the Debtors to employ and 

retain the law firm of Davis Graham & Stubbs LLP (“Davis Graham”), as special corporate 

counsel pursuant to sections 327(e) and 328(a) of title 11 of the United States Code (the 

“Bankruptcy Code”) and Rule 2014(a) of the Federal Rules of Bankruptcy Procedure (the 

“Bankruptcy Rules”).  In support of the Application, the Debtors submit the Declaration of 

Ronald R. Levine II and Disclosure Statement of Davis Graham & Stubbs LLP in Support of the 

Debtors’ Application Pursuant to Sections 327(e) and 328(a) of the Bankruptcy Code and 

Federal Rule 2014(a) for Authorization to Employ and Retain Davis Graham & Stubbs LLP as 

                                                

1.  The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 
number are: Delta Petroleum Corporation (0803), DPCA LLC (0803), Delta Exploration Company, Inc. (9462), 
Delta Pipeline, LLC (0803), DLC, Inc. (3989), CEC, Inc. (3154), Castle Texas Production Limited Partnership 
(6054) and Amber Resources Company of Colorado (0506).  The Debtors’ headquarters are located at: 370 17th 
Street, Suite 4300, Denver, Colorado 80202. 
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Special Corporate Counsel to the Debtors (the “Levine Declaration”), annexed hereto as Exhibit 

“B”, and respectfully submits as follows:  

Jurisdiction and Venue 

1. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. 

§§ 157 and 1334.  This is a core proceeding pursuant to 28 U.S.C. § 157(b).  Venue is proper 

before this Court pursuant to 28 U.S.C. §§ 1408 and 1409. 

Facts Related to this Application 

2. On December 16, 2011 (the “Petition Date”), the Debtors commenced 

their bankruptcy cases by filing voluntary petitions for relief under chapter 11 of the Bankruptcy 

Code.  No trustee, examiner or creditors’ committee has been appointed in these cases.  The 

Debtors are operating their businesses as debtors-in-possession pursuant to sections 1107(a) and 

1108 of the Bankruptcy Code. 

3. Davis Graham has served as primary outside corporate counsel to the 

Debtors since 2006 and has assisted the Debtors in a broad range of corporate matters ranging 

from debt and equity financing transactions, merger and acquisition transactions, oil and gas and 

related regulatory matters, corporate governance, securities law compliance, preparation of the 

Debtors’ filings pursuant to the federal securities laws, and other matters.  Davis Graham has 

played a key role in the extensive negotiations with the Debtors, their advisors and various 

prospective bidders for several months throughout the conduct of Debtors’ strategic alternatives 

process, and has prepared a crucial role in negotiating with bidders to serve as a stalking horse 

buyer for the Debtors’ assets.  

4. The Debtors have filed, or will file very shortly, a motion to approve 

bidding procedures, bidding protections, and scheduling a hearing for a sale of substantially all 
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of the Debtors’ assets (the “Asset Sale”).  The Asset Sale is crucial to the Debtors’ efforts to 

maximize value for their creditors and stakeholders. 

5. The Debtors retained proposed bankruptcy counsel, Hughes Hubbard & 

Reed LLP (“HHR”), only six weeks prior to the Petition Date.  HHR’s engagement is limited to 

providing bankruptcy advice to the Debtors, and consequently, the Debtors are dependent on 

Davis Graham for legal advice relating to mergers and acquisitions, corporate, securities, 

employment, oil and gas and regulatory matters, and the continued retention of Davis Graham 

provides the Debtors with the best likelihood of success with respect to the Asset Sale or a 

reorganization. 

Relief Requested 

6. By this Application, the Debtors request, pursuant to Bankruptcy Code 

section 327(e) and Bankruptcy Rule 2014(a), entry of the proposed order authorizing the Debtors 

to employ Davis Graham as special corporate counsel to the Debtors.  In support of this 

Application the Debtors submit the Levine Declaration attached hereto as Exhibit “B”. 

7. The Debtors have been informed that Ronald R. Levine, II, a partner of 

Davis Graham, as well as other members of, counsel to and associates of Davis Graham who will 

be employed in these Chapter 11 Cases, are members in good standing of, among others, the Bar 

of the State of Colorado and other jurisdictions in which they are resident.   

Services to be Provided 

8. Subject to further order of the Court, the Debtors request authority to 

employ and retain Davis Graham as its special corporate counsel with respect to various matters 

including, for example, negotiating the Asset Sale, securities law compliance and filings, 

employment, oil and gas, regulatory and other matters from time to time.  Davis Graham may 

also perform such other legal services as are within the scope of the matters on which Davis 
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Graham has been retained that may be necessary and appropriate for the efficient and economical 

administration of these Chapter 11 Cases (collectively, the “Corporate Matters”). 

Davis Graham’s Qualifications 

9. The Debtors have selected Davis Graham, subject to the Court’s approval 

to serve as its special corporate counsel to represent the Debtors in connection with Corporate 

Matters because of Davis Graham’s experience, knowledge and expertise in handling mergers 

and acquisitions, corporate, oil and gas, employment, securities law and other regulatory matters 

on behalf of the Debtors and their extensive knowledge of the Debtors’ businesses.  Accordingly, 

Davis Graham has the necessary background to deal effectively with many of the potential legal 

and regulatory issues that may arise in the context of the Debtors’ Chapter 11 Cases.  

10. Furthermore, Davis Graham is already familiar with the issues in the 

Debtors’ Chapter 11 Cases through its years of representation of the Debtors in connection with 

a broad range of corporate matters ranging from debt and equity financing transactions, merger 

and acquisition transactions, oil and gas and related regulatory matters, corporate governance, 

securities law compliance, preparation of Debtor’s filings pursuant to the federal securities laws, 

and other matters.  The Debtors believe that Davis Graham’s continued representation of the 

Debtors will provide a substantial benefit to the Debtors and their estates because it will 

substantially facilitate the efficient administration of these cases.   

11. The Debtors have also submitted applications to retain Hughes Hubbard & 

Reed LLP (“Hughes Hubbard”) as general bankruptcy counsel and Morris Nichols Arsht & 

Tunnell LLP (“Morris Nichols”) as co-general bankruptcy counsel.  In addition to Morris 

Nichols and Hughes Hubbard, the Debtors have filed, or expect to file shortly, applications 

seeking to employ Evercore Group L.L.C., as its financial advisor and investment banker, 

Conway MacKenzie Management Services, LLC, to provide restructuring management and 
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advisory services, and Epiq Bankruptcy Solutions, LLC, as claims, noticing and balloting agent.  

Davis Graham will coordinate with the Debtors’ bankruptcy counsel to ensure that services are, 

to the maximum extent possible, complimentary and not duplicative.   

No Adverse Interest 

12. To the best of the Debtors’ knowledge and as disclosed herein and as set 

forth in more detail in the Levine Declaration, Davis Graham does not hold or represent in this 

proceeding any interests adverse to the Debtors or their estates in matters upon which Davis 

Graham is to be engaged pursuant to this Application.  All information with respect to Davis 

Graham’s connections with the Debtors, creditors, any other party in interest, and their respective 

attorneys and accountants is set forth in the Levine Declaration.   

13. In accordance with the requirements of section 327(e) of the Bankruptcy 

Code, while employed by the Debtors during the pendency of these cases, Davis Graham will not 

represent any other entity having an adverse interest in those matters as to which the Debtors 

seek to retain Davis Graham. 

14. Davis Graham has informed the Debtors that it will periodically review its 

files during the pendency of the Chapter 11 Cases to ensure that no conflicts or otherwise 

disqualifying circumstances arise.  If any new relevant facts or relationships are discovered or 

arise, Davis Graham will promptly file a supplemental declaration, as required by Bankruptcy 

Rule 2014(a). 

Professional Compensation 

15. For services rendered by Davis Graham in these cases, the Debtors, 

subject to provisions of the Bankruptcy Code, the Bankruptcy Rules, the Local Rules of 

Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the District of 

Delaware (the “Local Rules”), the guidelines established by the United States Trustee (the 
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“Guidelines”) and any other applicable procedures and orders of the Court (“Orders”), propose to 

pay Davis Graham its customary hourly rates, which are periodically adjusted.  Davis Graham’s 

billing rates currently range from $275 to $585 per hour for partners, $195 to $335 per hour for 

associates and from $160 to $250 per hour for paraprofessionals.   

16. As set forth in the Levine Declaration, Davis Graham has received an 

advance payment for fees and expenses for services to be performed in preparation for and 

prosecution of these Chapter 11 Cases (as well as for other legal services to be rendered) in the 

amount disclosed in the Levine Declaration.  Prior to the Petition Date, Davis Graham applied 

these advances to amounts due from the Debtors as compensation for professional services 

performed relating to an out-of-court restructuring of the Debtors’ businesses and the potential 

filing of a voluntary chapter 11 petition, as well as for reimbursement of reasonable and 

necessary expenses incurred in connection therewith and with other matters involving the 

Debtors and their subsidiaries.  As of the Petition Date, the Debtors paid each of Davis Graham’s 

outstanding invoices for services rendered from the advance payment received and held by Davis 

Graham. 

Basis for Relief 

17. Section 327(e) of the Bankruptcy Code provides: 

The Trustee, with the court’s approval, may employ, for a specified special purpose, 
other than to represent the trustee in conducting the case, an attorney that has represented 
the debtor, if in the best interest of the estate, and if such attorney does not represent or 
hold any interest adverse to the debtor or to the estate with respect to the matter on which 
such attorney is to be employed. 
 

11 U.S.C. § 327(e). 

18. When analyzing the retention of special counsel under section 327(e), “the 

court should consider all relevant facts surrounding the debtor’s case, including but not limited 

to, the nature of the debtor’s business, all foreseeable employment of special counsel, the history 
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and relationship between the debtor and the proposed special counsel, the expense of 

replacement counsel, potential conflicts of interest and the role of general counsel.” See 

Woodworkers Warehouse, 323 B.R. 403, 406 (D. Del. 2005) (citing In the Matter of First Am. 

Health Care of Georgia, Inc., 1996 WL 33404562, at *3 (Bankr. S.D. Ga. Apr. 18, 1996)).  In 

general, however, subject to the requirements of sections 327 and 1107 of the Bankruptcy Code, 

a debtor in possession is entitled to the counsel of their choosing.  See, e.g., In re Vouzianas, 259 

F.3d 103, 108 (2d Cir. 2001) (observing that “[o]nly in the rarest cases should the trustee be 

deprived of the privilege of selecting his own counsel”). 

19. In the instant case, the retention of Davis Graham by the Debtors is in the 

best interests of the Debtors’ estates, and satisfies all other standards for retention under sections 

327(e) and 328 of the Bankruptcy Code.  Davis Graham has substantial experience in 

representing clients with respect to corporate and regulatory matters in circumstances similar to 

those of the Debtors.  Accordingly, the Debtors believe that it is in the best interests of their 

estates, creditors and other parties-in-interest to employ and retain Davis Graham as its special 

corporate counsel. 

Notice 

20. No trustee or examiner has been appointed in these Chapter 11 Cases. 

Notice of this Application shall be provided to (i) the Office of the United States Trustee for the 

District of Delaware; (ii) counsel to Whitebox Advisors LLC, administrative agent under the DIP 

credit facility; (iii) those parties listed on the list of creditors holding the thirty (30) largest 

unsecured claims against the Debtors (on a consolidated basis), as identified in their chapter 11 

petitions; and (iv) any persons who have filed a request for notice in these chapter 11 cases 

pursuant to Bankruptcy Rule 2002 (the “Notice Parties”). 
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No Previous Request 

21. No previous request for the relief sought herein has been made by the 

Debtors to this Court or any other court. 

WHEREFORE, the Debtors respectfully request that the Court grant the relief 

requested herein and such other relief as the Court may deem just and proper.   

Dated: December 23, 2011 
            Denver, Colorado 

DELTA PETROLEUM CORPORATION 
(for itself and on behalf of its affiliated debtors and 
debtors-in-possession) 

By:  /s/ Carl Lakey                                                       
Carl Lakey 
Chief Executive Officer and President of  
Delta Petroleum Corporation 




