
N THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 	 ) 
) Chapter 11 

EVERGREEN SOLAR, INC.,’ 	 ) 
) Case No. 11-12590 (MFW) 

Debtor. 	 ) 
) 

DEBTOR’S APPLICATION FOR ENTRY OF AN ORDER 
AUTHORIZING EMPLOYMENT AND RETENTION OF BINGHAM 
McCUTCHEN LLP AS ATTORNEYS FOR DEBTOR AND DEBTOR 

IN POSSESSION NUNC PRO TUNC TO THE PETITION DATE 

The debtor and debtor in possession in the above-captioned chapter 11 case (the 

"Debtor"), files this application for entry of an order, substantially in the form attached hereto as 

Exhibit A, authorizing the Debtor to employ and retain Bingham McCutchen LLP 

("Bingham"), nunc pro tunc to the commencement of this chapter 11 case, as its lead 

restructuring counsel. In support of this application, the Debtor submits the Declaration of 

Ronald J. Silverman, a partner at Bingham (the "Silverman Declaration"), which is attached 

hereto as Exhibit B. In further support of this application, the Debtor respectfully states as 

follows: 

I. JURISDICTION 

1. This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 

and 1334. This matter is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2). 

2. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

3. The statutory bases for the relief requested herein are sections 327(a), 330 

and 331 of title 11 of the United States Code, 11 U.S.C. §§ 101-1532 (the "Banlcruptcy Code"), 

Rules 2014(a) and 2016 of the Federal Rules of Bankruptcy Procedure (the "Bankruptcy Rules"), 

’The last four digits of the Debtor’s federal tax identification number are 2254. 
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and Rules 2014-1 and 2016-1 of the Local Rules of Bankruptcy Practice and Procedure of the United 

States Bankruptcy Court for the District of Delaware (the "Local Bankruptcy Rules"). 

II. RELIEF REQUESTED 

4. 	By this Application, the Debtor seeks this Court’s approval pursuant to 

section 327(a) of the Bankruptcy Code to employ and retain Bingham, nunc pro tunc to the 

Petition Date (as defined below), as its attorneys in connection with the commencement and 

prosecution of the Debtor’s chapter 11 case. Pursuant to section 328(a), 330 and 331 of the 

Bankruptcy Code, the Debtor, as debtor in possession, requests that the Court approve the 

retention and compensation of Bingham, under a general retainer, as its attorneys, to perform the 

extensive legal services necessary during its chapter 11 case in accordance with Bingham’s 

normal hourly rates in effect when services are rendered and normal reimbursement policies. 

III. BACKGROUND 

On August 15, 2011 (the "Petition Date"), the Debtor commenced this 

case by filing a voluntary petition for relief under chapter lithe Bankruptcy Code. 

6. The Debtor has continued in possession of its property and has continued 

to operate and manage its businesses as a debtor in possession pursuant to sections 1107(a) 

and 1108 of the Bankruptcy Code. No trustee, examiner or committee has been appointed in the 

Debtor’s chapter 11 case. 

7. The Debtor has historically developed and manufactured multi-crystalline 

silicon wafers (known as String RibbonTM wafers) utilizing its proprietary wafer manufacturing 

technology. Those String Ribbon wafers are then converted into photovoltaic solarcells, which 

are used to produce Evergreen-branded solar panels or solar modules. The Debtor’s technology 

involves a unique process of producing multi-crystalline silicon wafers by growing thin strips of 

silicon that are then cut into wafers using lasers, substantially reducing the amount of silicon and 
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other processing costs required to produce a wafer as compared to conventional wafer 

manufacturing methods. 

8. More recently, the Debtor has focused its efforts on developing 

technology for the production of an industry standard size wafer ("Wide Wafer Technology"), 

which can be supplied to the world’s leading solar cell and panel manufacturers. The Debtor 

plans to focus its operations solely on completing the development of the Wide Wafer 

Technology, which then may be used to manufacture wafers to be sold to other cell or panel 

manufacturers or licensed to other cell or panel manufacturers. The Debtor expects that its Wide 

Wafer Technology will permit the manufacturing of wafers at substantially lower cost than 

wafers manufactured by alternative methodologies and therefore expects significant demand for 

its Wide Wafer Technology. 

9. The factual background relating to the Debtor’s commencement of this 

chapter 11 case is set forth in detail in the Declaration of Michael El-Hillow, Chief Executive 

Officer of the Debtor, in Support of First Day Pleadings (the "El-Hillow Declaration") filed on 

the Petition Date and incorporated herein by reference. 

IV. BINGHAM’S QUALIFICATIONS 

10. The Debtor seeks to retain Bingham because of Bingham’s recognized 

expertise and extensive experience and knowledge in the field of debtor protections, creditor 

rights, and business reorganizations under chapter 11 of the Bankruptcy Code. Bingham is 

particularly well-suited to handle national and international legal issues, with offices in 14 cities 

throughout the world. Bingham has experience in all aspects of the law that are likely to arise in 

this chapter 11 case. 

11. Bingham’s attorneys have played significant roles in many of the largest 

and most complex cases under the Bankruptcy Code, including the chapter 11 cases of Lehman 

3 
A/74456336.5 



Brothers Holdings Inc., Visteon Corporation, Refco Inc., Refco Capital Markets, Ltd., 

BearingPoint, Inc. LandAmerica Financial Group, Inc., Spansion Inc., Paper International, Inc., 

Delta Air Lines, Inc., Sea Containers Ltd., Linens Holding Co., Goody’s Family Clothing, Inc., 

Goody’s, LLC, Steve & Barry’s Manhattan LLC, Complete Retreats, LLC, Asia Global 

Crossing, Ltd., Nil Holdings, Inc. (f7k/a Nextel International, Inc.), Exodus Communications, 

Inc., Comdisco, Inc., Owens Corning, The Singer Company, Loewen Group International, Inc., 

NextWave Telecom, Inc., Zenith Electronics Corp., Boston Chicken, Inc., Flooring America, 

Inc., Montgomery Ward Holding Corporation, Hvide Marine, Inc., Bradlees, Inc., Flagstar 

Companies. Inc. (Advantica Restaurant Group, Inc.), Anchor Glass Container Corporation, 

Maxwell Communication Corporation, Joseph Nakash, Olympia & York Realty Corporation, 

The LTV Corporation, Salant Corporation, Federated Department Stores, Inc., Rose’s Stores, 

Inc., R.H. Macy & Company, Imagyn Medical Technologies, Inc., Allis-Chalmers Corp., Pan 

Am Corp., New Valley Corporation (Western Union), Southeast Banking Corp., Ionosphere 

Clubs, Inc. (Eastern Air Lines), United Financial Group, Inc., Texaco, Inc., Allied Holdings, 

Inc., and Heating Oil Partners, L.P., among many others. 

12. Since 2010, Bingham has advised the Debtor with respect to various legal 

matters, including the negotiation and documentation of financing arrangements and compliance 

with applicable laws and regulations. Thus, Bingham is intimately familiar with the Debtor’s 

financing and business operations in general, as well as many of the legal issues that may arise in 

the context of this chapter 11 case. 

13. Since March 2011, Bingham has advised the Debtor with respect to all aspects of 

preparation for this chapter 11 case, including analysis of the Debtor’s capital structure, 

commercial agreements, employee obligations, and negotiation and documentation related to 
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efforts to obtain the consensual use of cash collateral necessary to operate and administer the 

Debtor over the course of this case. The Debtor believes that given its longstanding relationship with 

Bingham and the knowledge that Bingham has acquired on matters relevant to this chapter 11 case, 

Bingham is both well qualified and uniquely able to represent it in this chapter 11 case in an 

efficient and timely manner. 

14. The Debtor has also filed an application to retain and employ Pachulski Stang 

Ziehl & Jones LLP ("Pachulski") as co-counsel in this chapter 11 case. Bingham does not 

maintain an office in the State of Delaware and to comply with Local Bankruptcy Rule 9010-1(c), 

the Debtor is required to retain local counsel. The Debtor also intends for Pachulski, or other 

counsel as appropriate, to handle matters that the Debtor may encounter which cannot be handled by 

Bingham due to conflicts of interest or, alternatively, which can be more efficiently handled by 

conflicts counsel. The services of conflicts counsel will complement, not duplicate, Bingham’s 

services. The Debtor is mindful of the need to avoid duplication of services and will implement 

appropriate procedures to ensure that there is minimal duplication. 

V. SERVICES TO BE PROVIDED 

15. Subject to further order of the Court, the Debtor requests authority to 

employ and retain Bingham to provide various legal services including: 

a. advising the Debtor with respect to its powers and duties as 
debtor in possession in the continued management and operation of 
its business and properties; 

b. advising and consulting on the conduct of the chapter 11 
case, including all of the legal and administrative 
requirements of operating in chapter 11; 

C. 	attending meetings and negotiating with representatives of 
the creditors and other parties in interest; 

d. 	taking all necessary action to protect and preserve the Debtor’s 
estate, including prosecuting actions on the Debtor’s behalf, 
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defending any action commenced against the Debtor and 
representing the Debtor’s interests in negotiations concerning 
litigation in which the Debtor is involved, including objections to 
claims filed against the Debtor’s estate; 

e. preparing all pleadings, including motions, applications, answers, 
orders, reports and papers necessary or otherwise beneficial to the 
administration of the Debtor’s estate; 

f. representing the Debtor in connection with obtaining authorized use 
of cash collateral; 

g. advising the Debtor in connection with any potential sale of its 
assets or business; 

h. appearing before the Court and any appellate courts to represent the 
interests of the Debtor’s estate; 

i. consulting with the Debtor regarding tax, environmental, 
employment, pension, real estate and other matters; 

taking any necessary action on behalf of the Debtor to negotiate, 
prepare on behalf of the Debtor and obtain approval of a chapter 
11 plan and all documents related thereto; and 

k. 	performing all other necessary or otherwise beneficial legal 
services for the Debtor in connection with the prosecution of this 
chapter 11 case, including: (i) analyzing the Debtor’s leases 
and contracts and the assumptions, rejections or assignments 
thereof (ii) analyzing the validity of liens against the Debtor; and 
(iii) advising the Debtor on corporate and litigation matters. 

VI. PROFESSIONAL COMPENSATION 

16. 	Bingham intends to seek compensation for professional services rendered 

as well as reimbursement of expenses incurred in connection with the Debtor’s chapter 11 case 

on an hourly basis, subject to the Court’s approval and in compliance with applicable provisions 

of the Bankruptcy Code, the Bankruptcy Rules, the Local Rules, the guidelines established by 

the Office of the U.S. Trustee, and any other applicable procedures and orders of the Court. The 

hourly rates and corresponding rate structure Bingham will use in this chapter 11 case is 

equivalent to the hourly rates and corresponding rate structure that Bingham predominantly uses 
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for restructuring, workout, bankruptcy, insolvency, and comparable matters, whether in court or 

otherwise, regardless of whether a fee application is required. 

17. Bingham’s hourly rates are set at a level designed to fairly compensate 

Bingham for the work of its attorneys and paralegals and to cover fixed and routine expenses. 

Hourly rates vary with the experience and seniority of the individuals assigned. These hourly 

rates are subject to periodic adjustments to reflect economic and other conditions and are 

consistent with the rates charged elsewhere. Bingham will maintain detailed contemporaneous 

records of time and any actual and necessary expenses incurred in connection with the rendering 

of the legal services described above by category and nature of the services rendered. 

18. The current, standard hourly rate ranges for the Bingham attorneys and 

paraprofessionals that may be designated to represent the Debtor for calendar year 2011 are as 

follows: 

Billing Category United States 

Partners $605 - $1095 

Of Counsel $425-$1085 

Counsel/Associates $375 - $730 

Paraprofessionals $135 - $390 

Staff Attorneys $185 - $320 

19. The following professionals are presently expected to have primary 

responsibility for providing services to the Debtor: Ronald J. Silverman, Steven Wilamowsky 

and Scott K. Seamon (bankruptcy); and J.Q. Newton Davis and John R. Utzschneider 

(corporate/transactional). In addition, as necessary, other Bingham professionals and 

paraprofessionals will provide services to the Debtor. 
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20. It is Bingham’s policy to charge its clients in all areas of practice for 

identifiable, non-overhead expenses incurred in connection with the client’s case that would not 

have been incurred except for representation of that particular client. Examples of such expenses 

include postage, overnight mail, courier delivery, transportation, overtime expenses (including, 

but not limited to, secretary support, meals and transportation), computer assisted legal research, 

photocopying, outgoing fax transmissions, airfare, meals, and lodging. 

21. Bingham currently charges $0.20 per page printed for standard duplication 

in its offices in the United States. 

22. Pursuant to Bankruptcy Rule 2016(b), Bingham has not shared and has not 

agreed to share, in connection with services rendered, or to be rendered, to the Debtor in this 

chapter 11 case: (a) any compensation it has received or may receive with another party or 

person, other than with the partners, associates, and contract attorneys associated with Bingham; 

or (b) any compensation another person or party has received or may receive. 

VII. BINGHAM’S DISINTERESTEDNESS 

23. To the best of the Debtor’s knowledge, and as disclosed in this 

Application and in the Silverman Declaration: (a) Bingham is a "disinterested person" within 

the meaning of section 101(14) of the Bankruptcy Code, as required by section 327(a) of the 

Bankruptcy Code; (b) Bingham does not hold or represent an interest adverse to the Debtor’s 

estate; and (c) Bingham has no connection to the Debtor, its creditors, or its related parties except 

as may be disclosed in the Silverman Declaration. 

24. Bingham will periodically review its files during the pendency of this 

chapter 11 case to ensure that no conflicts or other disqualifying circumstances exist or arise. If 

any new relevant facts or relationships are discovered or arise, Bingham will use reasonable efforts to 

8 
A174456336.5 



identify such further developments and will file promptly a supplemental declaration as required by 

Bankruptcy Rule 2014(a). 

VIII. BASIS FOR RELIEF 

25. Section 327(a) of the Bankruptcy Code provides that a debtor, subject to 

Court approval: 

may employ one or more attorneys, accountants, appraisers, 
auctioneers, or other professional persons, that do not hold or 
represent an interest adverse to the estate, and that are disinterested 
persons, to represent or assist the [debtor] in carrying out the 
[debtor’s] duties under [the Bankruptcy Code]. 

11 U.S.C. § 327(a). 

26. Bankruptcy Rule 2014(a) requires that an application for retention include: 

specific facts showing the necessity for the employment, the name 
of the [firm] to be employed, the reasons for the selection, the 
professional services to be rendered, any proposed arrangement for 
compensation, and, to the best of the applicant’s knowledge, all of 
the [firm’s] connections with the debtor, creditors, any other party 
in interest, their respective attorneys and accountants, the United 
States trustee, or any person employed in the office of the United 
States trustee. 

Fed. R. Bankr. P. 2014(a). 

27. Based on the foregoing, the Debtor submits that it has satisfied the 

requirements of the Bankruptcy Code, the Bankruptcy Rules and the Local Rules to support entry 

of an order authorizing the Debtor to employ and retain Bingham in this chapter 11 case. 

IX. NOTICE 

28. Notice of this Application has been given to the following parties or, in 

lieu thereof, to their counsel, if known: (a) the Office of the United States Trustee; (b) counsel to 

any known secured creditors of record; (c) Maslon Edelman Borman & Brand, LLP, 3300 Wells 

Fargo Center, 90 South Seventh Street, Minneapolis, MN 55402-4140, Attn: Clark T. Whitmore, 
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Esq. (clark.whitmore@maslon.com ), as counsel to the Indenture Trustee under the Debtor’s 

(i) Senior Unsecured Convertible 4% Notes due 2013, (ii) Senior Convertible 13% Secured 

Notes due 2015, and (iii) the Convertible Subordinated Additional Cash 4% Notes due 2020; 

(d) Akin Gump Strauss Hauer & Feld LLP, One Bryant Park, New York, New York 10036, 

Attn: Michael S. Starner (mstamer@akingump.com ), as counsel to the Supporting Noteholders; 

and (e) the creditors holding the twenty (20) largest unsecured claims against the Debtor, or their 

legal counsel (if known). 

29. Following the first day hearing in this case, the Debtor will serve this 

Application on: (a) counsel to a creditors’ committee, if appointed; and (b) persons who have 

requested notice pursuant to Rule 2002 of the Federal Rules of Bankruptcy Procedure. The 

Debtor submits that, in light of the nature of the relief requested, no other or further notice need 

be given. 

X. NO PRIOR REQUEST 

30. No prior application for the relief requested herein has been made to this 

or any other court. 
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XI. CONCLUSION 

WHEREFORE, for the reasons set forth herein and in the Silverman Declaration, the 

Debtor respectfully requests that the Court enter an order, substantially in the form attached 

hereto as Exhibit A: (a) authorizing the Debtor to employ and retain Bingham as its attorneys 

effective as of the Petition Date; and (b) granting such other and further relief as the Court deems 

appropriate. 

Dated: August 16, 2011 
Marlborough, Massachusetts 

By: At,-24  6JV4� 
Michael El-Hillow 
Chief Executive Officer 
Evergreen Solar, Inc. 
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