
BINGHAM MCCUTCHEN LLP
150 Federal Street

Boston , MA 02110

DID Tel No.: 617.951.8254

DID Fax No.: 617.428.6325
E-Mail : Lsilverstein@bingbam.corn

March 22, 2004

PERSONAL & CONFIDENTIAL

Frank and Jamie McCourt
40 Cottage Street
Brookline , MA 02445

Re: Marital Property Agreement

Dear Frank and Jamie:

I have enclosed a draft of a Marital Property Agreement ("Agreement ") for your review.
The Agreement will preserve your properties as the separate property of each of you
rather than having any property become community property or quasi-community
property under California law.

As we have discussed, California is a community property state. In a community
property system, all property acquired during marriage is community property unless the
property was received by one spouse as gift or inheritance , or was derived from separate
property that the spouse brought to the marriage. When a couple moves to California
from a state that does not have the community property system, all of the property that
the couple acquired during their marriage prior to moving to California that would have
been community property had the couple been in California when it was acquired is
treated as quasi-community property.

When a couple ' s property is divided under the California system , whether because of
death or divorce , each spouse keeps his or her respective separate property. The
community property and quasi-community property is divided one-half to each spouse.

California law allows a couple to change community property to separate property and
vice versa by written agreement . The enclosed Agreement will confirm that all of the
property that is titled in Frank ' s name is Frank ' s separate property and all of the property
that is titled in Jamie ' s name is Jamie ' s separate property . Accordingly, after you have
executed the Agreement , if there is a division of your property under California law, all
of the property titled in Frank's name will be Frank ' s, and all of the property titled in
Jamie ' s name will be Jamie 's. This would be the case even if there is a significant
disparity between the value of Frank ' s separate property and Jamie ' s separate property.
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The Agreement further provides that the earnings on Frank 's separate property are added
to Frank' s separate property, and the earnings on Jamie's separate property are added to
Jamie' s separate property.

The Agreement also divides your debts into the separate obligations of each of you.
Unless both of you have signed or agreed to be liable for a debt, the debt will be the
obligation only of the spouse who signed and incurred the debt, and the separate property
of the spouse who did not sign or incur the debt will not be liable for that debt. The
protection of the non-debtor spouse's separate property is subject to special rules with
respect to asset transfers by the debtor spouse to the non debtor spouse and the law
against fraudulent conveyances, but if you sign the Agreement in connection with your
move to California and your separate property never become quasi community property,
there is strong case law to support the fact that no transfers were made. The property is
separate and creditors should not be able to successfully claim a fraudulent conveyance.

If this Agreement is acceptable to you, schedules of the property of each of you need to
be attached to it.

While this should not affect the signing of this Agreement and the separate property
matters, you should be aware of a potential tax advantage of owning property as
community property. Assuming that Frank is the first of you to die, upon his death, the
income tax basis of all of the separate property that he owns will be increased to the value
of that property on his date of death. Accordingly, if Frank had an asset that he acquired
for $1 million, and its value on the date of his death was $5 million, that asset could be
sold for $5 million without paying any capital gains tax on the gain that occurred during
Frank's lifetime. The property owned by Jamie, however, will not receive a step up in
basis on Frank's death. A property acquired by Jamie for $1 million that was worth $5
million at Frank's death would still be subject to capital gains tax on the $4 million gain.
If you own property as community property, the income tax basis in the entire property
would be stepped up at the death of either of you. Accordingly, a property owned as
community property that was purchased for $1 million and was worth $5 million upon
the death of either of you could be sold by the survivor of you without paying capital
gains tax on the gain that had occurred up to the date of death of first of you to die. If
there are assets that likely will be sold upon the death of the first of you to die, there
would be a tax benefit to holding that asset as community property rather than the
separate property of either of you so that you can be assured that there will be a step up in
basis before the property is sold. Of course, that would mean that the asset would be
owned one half by each of you upon division of your property, and that asset would be
available to the creditors of either of you.

Because the two of you may have conflicting interests in dividing up your property and
obligations, the Agreement includes your consent to our joint representation. The rules
of professional conduct require us to advise that you may wish to review the consent to
joint representation and the Agreement with independent counsel. If you proceed with
executing the Agreement without seeking independent counsel, we would anticipate that
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a court would find that the two of you are of sufficient sophistication and bargaining
power that the lack of independent counsel is not a reason to invalidate the Agreement.

Please contact me after you have had a chance to review this Agreement.

Sincerely yours,

Larry

Lawrence I. Silverstein

Enclosure

cc: Aaftab P . Esmail, Esq.
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