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INTRODUCTION 

 In 1995, the United States Soccer Federation, Inc. (“USSF” or the “Federation”) 

implemented Professional League Standards (“PLS”) setting forth minimum requirements for 

professional soccer leagues.  Over the past two decades, these standards have eliminated much of 

the instability that led earlier leagues to fail and have helped spur unprecedented growth in the 

sport in the United States.  Plaintiff North American Soccer League (“NASL”) was formed in 

2009—almost 15 years after the PLS first came into effect.  Since beginning play in 2011, NASL 

has struggled.  NASL’s lead owner and initial CEO pled guilty to participating in a racketeering 

conspiracy, and many NASL teams have joined other leagues or simply folded.  NASL has never 

consistently satisfied the requirements to operate as a Division II league (let alone the Division I 

standards it spends so much time discussing in its motion); it is only through waivers from USSF 

that NASL even has provisional Division II status for the current 2017 season.  In January, USSF 

told NASL that enough was enough, and that it had to at least come up with a plan for complying 

with the PLS.  When NASL failed to heed that final warning, its application for Division II status 

for 2018 was rejected on September 1.   

 Now, through its preliminary injunction motion, NASL blames an imaginary plot for its 

woes and asks this Court for a status to which it is not entitled.  The preliminary relief NASL 

seeks—an injunction requiring USSF to sanction it as a Division II league for 2018—conflicts 

with the ultimate relief NASL seeks: an order striking down the PLS altogether.  Indeed, NASL 

asks this Court to order something that it argues violates the antitrust laws.  And in doing so, it 

wants the Court to reengineer the core activity of a legitimate sports governing body—something 

the antitrust laws and abundant precedent do not permit.  NASL’s request for a preliminary 

injunction should be denied for multiple reasons. 
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 First, NASL bases its preliminary injunction request solely upon its claim that USSF 

violated Section 1 of the Sherman Act by supposedly conspiring “to drive the NASL out of 

business.”1 But, NASL presents zero evidence of an unlawful agreement—a “conscious 

commitment to a common scheme to achieve an unlawful objective”—which is the bedrock 

requirement of any Section 1 claim.  Monsanto Co. v. Spray-Rite Serv. Corp., 465 U.S. 752, 764 

(1984).  Instead, NASL’s position appears to be that any action taken by USSF violates the 

antitrust laws because it is a constituent-based organization whose members (which include 

youth, amateur, and professional leagues, as well as amateur and professional players) have 

representatives sitting on its Board of Directors.  NASL’s argument makes no sense, and is flat 

wrong as a matter of law.   

 The undisputed facts are that the PLS that NASL challenges were developed nearly 

fifteen years before NASL was formed.  An independent task force appointed by USSF’s Board 

of Directors later proposed the revisions that were made in 2008 (still before NASL existed), in 

2010 (still before NASL ever played a game), and in 2014.  When the task force presented its 

proposal to the USSF Board of Directors, directors affiliated with professional leagues did not 

vote.  All such directors once again abstained from the September 1, 2017 vote to reject NASL’s 

request to be sanctioned as a Division II league for 2018.  This means the decisions NASL 

complains about were made by directors representing youth soccer, elected officers such as Vice 

President Carlos Cordeiro, formerly of Goldman Sachs, and unaffiliated directors such as former 

Secretary of Health and Human Services, Donna Shalala, and Val Ackerman, the first President 

of the WNBA and current Commissioner of the Big East conference.  Noted governance expert, 

U.C. Berkeley Professor Steven Solomon, has reviewed USSF’s bylaws, its policies regarding 

                                                 
1 NASL does not even argue that it is likely to succeed on its Section 2 (conspiracy to monopolize) claim or that it is 
entitled to an injunction based on that claim.  That failure confirms the substantial infirmities with NASL’s claims. 
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conflicts of interest, and minutes of Board meetings, and concludes that USSF follows best 

practices for a constituent-based organization—and that directors affiliated with professional 

leagues did not vote on the challenged decisions.  In short, there is no evidence of an unlawful 

agreement, which means NASL has no claim and no right to a preliminary injunction.  

 Second, NASL is wrong that the PLS serve no legitimate procompetitive goals.  USSF 

instituted the PLS at a time when there was no top-tier professional soccer in the United States, 

and the soccer landscape was littered with multiple failed professional leagues and hundreds of 

failed teams—all of which harmed the perception of soccer in the minds of American consumers.  

The PLS were developed to ensure that future professional leagues would avoid this fate through 

adequate funding, enough teams to present a compelling product, and sufficiently attractive 

venues to compete for the entertainment dollars of American consumers.  

 NASL itself recognized why the PLS were important when USSF revoked its Division II 

status in 2011, shortly after it was formed: we “understand that the federation is exercising its 

role as the governing body of the sport in North America.  They are demanding that we live up to 

those standards.  Part of the reason they’re being so strict is because of the instability of where 

we come from.”  USSF President, Sunil Gulati, explains this history in his declaration.  In 

addition, economist Dr. Steven Peterson testifies regarding the clear procompetitive bases for the 

PLS.  Dr. Peterson also demonstrates the many flaws in the work of NASL’s expert, Dr. 

Szymanski, such as the claim that no other sports league or federation sets a minimum size for 

stadiums—which ignores the easily discoverable fact that leagues such as the J League in Japan 

and Spain’s La Liga, do so.2  

                                                 
2 Professor Szymanski’s misplaced views are not surprising as he believes that the “conventional wisdom” reflected 
in Supreme Court cases such as NCAA v. Board of Regents “is wrong.”  Dkt. 3-3 at 65 (Ross, S. and Szymanski, S., 
Antitrust and Inefficient Joint Ventures: Why Sports Leagues Should Look More Like McDonald’s and Less Like the 
United Nations, 16 Marquette Sports L. Rev. 213, 216 (2006)).  Moreover, Professor Szymanski preposterously 
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 Third, NASL seeks mandatory relief: a sanction for 2018 that the non-recused members 

of the USSF Board of Directors refused it on September 1, 2017.3  Professional leagues must 

apply for a sanction every year for the following season.  NASL’s deficiencies caused it to 

receive only provisional Division II status for 2017.  In granting it that provisional sanction, 

USSF warned NASL that it would need to make substantial steps towards complying with the 

Division II standards if it wished to receive a Division II sanction for 2018.  What happened?  

NASL made no progress towards satisfying the PLS, and indeed went backwards as teams chose 

to leave NASL or fold.  Requiring USSF to grant NASL a Division II sanction for 2018 would 

change what USSF has already decided is appropriate for 2018.4  The mandatory injunction that 

NASL seeks carries a burden higher than it acknowledges in its motion (it must demonstrate a 

“clear showing” of entitlement to relief), but because NASL cannot demonstrate any likelihood 

of success on the merits, NASL’s motion fails under any standard.  

Fourth, NASL fails to prove that it will be irreparably harmed without a Division II 

sanction for 2018.  NASL’s entire showing of harm rests on the conclusory declaration of a team 

owner who has been on the job for less than a year and who provides no foundation for his dire 

predictions.  That declaration ignores the undisputed fact that the United Soccer League (“USL”) 

flourished as a Division III league, dramatically grew its member teams from 12 to 20 (29 with 

teams affiliated with MLS), and received provisional Division II status for the 2017 season.  

                                                                                                                                                             
 
argues that multiple time zone requirements are unlawful by pointing to the absence of such requirements in 
countries such as England—which have only one time zone (Szymanski ¶¶ 88-89).  This is explained further in 
USSF’s Objections to the Szymanski declaration. 

3 A prohibitory injunction would seek to stop USSF from revoking NASL’s provisional sanction for 2017, but that 
is not what NASL seeks in its motion. 

4 Moreover, NASL has not even tried to show that the new teams that it claims will be joining its league in 2018 
meet the Division II requirements that NASL does not mention in its motion, including proof of financial viability.  
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Further, NASL’s post-filing behavior contradicts its claim of irreparable harm.  On October 6, 

USSF’s President offered NASL a path to avoid the harm it alleges will doom its operations.  

Mr. Gulati informed NASL that he was willing to invite the Board to revisit its decision denying 

NASL Division II status if NASL could show that it will have 8 viable teams for the 2018 season 

and a detailed plan for satisfying the PLS by 2020.  Remarkably, NASL refused to engage in an 

open dialogue on that proposal—confirming either that NASL knows it cannot satisfy all of the 

PLS or that its claims of irreparable harm are baseless.    

Finally, the balance of hardships weighs strongly against injunctive relief.  NASL knew 

that Division II sanctioning for 2018 would be contingent on progress, and yet it failed to take 

credible steps toward meeting the PLS.  If the Court were to step-in and give NASL Division II 

sanctioning, it would undermine USSF’s status as the governing body for soccer in the United 

States, risk eviscerating the credibility of the 20 plus year-old PLS, and threaten USSF’s standing 

within FIFA (the worldwide governing body for soccer).  At the same time, this Court would 

likely become the central planner for soccer in the United States as any league dissatisfied with 

its divisional sanction could follow NASL’s lead and file suit in this courthouse. 

 The Court should deny NASL’s motion for preliminary injunction, and permit USSF to 

go back to fulfilling its mission: growing the sport of soccer in the United States.  

STATEMENT OF FACTS 

A. USSF’s mission is to develop the sport of soccer in the United States 

Since its founding in 1913 and membership in FIFA the next year, USSF has had a single 

purpose: to develop U.S. soccer in all of its forms.  Gulati ¶¶ 28, 51.  USSF oversees the entire 

sport at all levels, from youth leagues, to adult amateur leagues, to the Men’s and Women’s 

National Teams, and to the professional teams that comprise the women’s professional league, 

the MLS, the USL and NASL.  Id. ¶ 28.  In accordance with the Ted Stevens Act, USSF is also 
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the national governing body for soccer, establishing national goals, and selecting the soccer 

teams that represent the U.S. in the Olympics.  36 U.S.C. § 220523; Gulati ¶ 15.  

USSF is a non-profit entity.  It reinvests the money it receives to administer and grow the 

sport.  As an example, USSF spends tens of millions of dollars every year promoting the 

development of players through academies, scholarships, and supporting the various teams that 

represent the United States in tournaments throughout the world.  Id. ¶ 28.  Through USSF’s 

investment, soccer has grown dramatically in the U.S. since 1995.  

B. Governance of USSF 

USSF’s National Council has the responsibility to create and approve the Federation’s 

bylaws, elect its officers, approve its annual budgets, and the like.  Solomon ¶ 20 n. 21. The 

National Council comprises elected representatives from USSF’s various constituent groups.  

Each youth, adult, and professional constituency elects approximately 25% of the representatives 

to the National Council.  Gulati ¶ 35.  Under the Ted Stevens Act, athletes must have a 20% 

representation on the Council, and the remaining 5% of the representative seats are for other 

membership categories and certain individuals, such as former presidents of USSF.  Id. ¶¶ 35, 

39.  This division also ensures that no constituent group controls the National Council.  

USSF also has a Board of Directors responsible for implementing USSF’s bylaws.  The 

Board is similarly comprised of elected representatives from USSF’s various constituent groups, 

as well as three independent directors, one director at large, the former and current USSF 

Presidents, the USSF Vice President, and its CEO.  President Gulati, who is a professor at 

Columbia University, receives no compensation for his service to USSF.  Gulati ¶¶ 3-4, 43.  Like 

the National Council, no constituent body controls the Board of Directors.  USSF’s bylaws state 

that any Director “with a financial interest in any matter under consideration by the Board shall 

abstain from deliberations and voting by the Board on such a matter.”  Gulati Ex. 6, at 20 (Bylaw 
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411).  In addition, USSF has written conflict of interest policies.  In his declaration, Professor 

Solomon further explains USSF’s governance structure and conflict of interest policies.  

C. Modern professional soccer in the United States 

 USSF adopted the PLS on May 21, 1995.  Gulati Ex. 8.  Those standards captured 

USSF’s vision for the future of the sport, which had been in disarray after the only remaining 

first division professional league collapsed in 1984.  For twelve years, American sports fans had 

no domestic teams to support playing professional soccer at the national level.  USSF 

understood, however, that the world’s most popular sport could rise to center stage in the United 

States under the right conditions.  

 A turning point for U.S. soccer came in 1994, when the United States hosted one of the 

biggest sporting events on earth, the World Cup.  Id. ¶ 55.  FIFA mandated that USSF facilitate 

the development of a new first division professional league as a condition of hosting the World 

Cup, and USSF went to work.  Id. ¶ 51.  USSF compared the U.S. sports marketplace to those 

overseas, asked what American fans look for and enjoy in sports, and considered various 

structures for the reemergence of professional soccer.  Above all, it sought to avoid the mistakes 

of the past, including lax standards that led prior professional soccer leagues to implode.  USSF’s 

solution was to create standards that foster stability and sufficient investment in both leagues and 

teams, and ensure cross-country reach and scale sufficient to draw interest in the game as a 

serious sport.  Id. ¶¶ 74-75.  

D. The PLS 

 USSF adopted the Division I PLS in 1995, which required applicant leagues to have ten 

teams located in at least three different time zones, and stadiums with seating capacity for at least 

15,000 fans.  Gulati Ex. 8, at i-ii.  The Division II PLS followed in 1996.  Id. at iii-v.  In 2010 

(before NASL began play), the Division II PLS were updated to require applicant leagues to 
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have at least 8 initial teams in at least two time zones, and 12 teams in at least three time zones 

by the league’s sixth year.  Id., Ex. 61.     

 In 2014, as U.S. professional soccer grew in popularity and skill, the PLS were revised to 

require Division I leagues to have a minimum of twelve teams in at least the continental U.S. 

Eastern, Central, and Pacific Time Zones, where most of the U.S. population resides.  Id. ¶¶ 97-

99, Ex. 12.  USSF has repeatedly said that it will sanction any league that actually meets the 

PLS, even if that results in multiple leagues in a particular division.  Id. ¶ 64.      

E. Professional soccer leagues do not vote on revisions to the PLS 

 U.S. professional soccer leagues have no control over the enactment or revision of the 

PLS.  USSF ensures the independence and integrity of its PLS determinations by following a 

robust process that has governed every PLS amendment. 

 USSF’s Board of Directors first appoints a PLS Task Force, which includes no league 

representative or member of the USSF Board of Directors.  Gulati ¶ 79.  That Task Force alone 

evaluates the PLS in light of prevailing conditions in professional U.S. soccer.  Id. ¶ 80.  If the 

Task Force recommends a change, the proposed revisions go to the professional leagues—

including NASL, USL, the women’s professional league and MLS—which may submit written 

comments in response.  Id.  Thus informed, the Task Force then decides on its final proposed 

revisions and sends them to USSF’s Board of Directors, which considers and votes on the 

standards.5  Id. ¶ 81.  Importantly, all board members who have an existing relationship with any 

professional league abstain from voting on any revisions to the PLS.  Id. ¶ 81.  Professor 

Solomon confirms this (¶ 4): 

                                                 
5 Notably, when the PLS Task Force proposed a change in 2014 to the time zone requirement, NASL provided no 
comment on that change, and USSF adopted it.  When the Task Force proposed to further increase the minimum 
number of teams for Division I status in 2015, however, NASL (and other leagues) commented and the Task Force 
listened.  The proposed 2015 revisions never went to USSF’s Board of Directors for a vote.  Gulati ¶ 105. 
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[T]he professional league standards were adopted and applied by the inarguably 
disinterested members of the USSF board acting in pursuit of the primary purpose 
of the USSF to promote and administer U.S. soccer.  The members on the board 
with ties to the professional leagues or professional teams consistently recused 
themselves from any decision involving the Professional Standards and the 
application of those standards to the NASL.    

F. Not long ago, NASL respected the PLS as something to “live up to” 

 Founded in 2009 as a breakaway league from USL, NASL failed to obtain a sanction for 

the 2010 season and ultimately received a provisional sanction as a Division II league for the 

2011 season in November 2010.  Gulati ¶¶ 116-117.  NASL soon ran into financial difficulties, 

however, leading USSF to revoke its provisional sanction and membership in January 2011.  

Id. ¶ 119.  Rather than decry the PLS as part of some sort of anticompetitive scheme (as it does 

now), NASL instead saw the PLS for what they are: meaningful standards enforced by USSF to 

ensure that U.S. professional soccer leagues succeed and help grow the sport.  In the words of 

NASL’s then-CEO, Aaron Davidson: 

[W]e also take it seriously and understand that the federation is exercising its role 
as the governing body of the sport in North America.  They are demanding that 
we live up to those standards.  Part of the reason they’re being so strict is because 
of the instability of where we come from. 106 teams have played in division two 
or three since 1996 and of those 84 folded.  Fans don’t want to follow a team 
who’s in a league with those sorts of stats and that much turnover. 
 

Id. ¶ 120, Ex. 13.  NASL also emphasized that it “intends to work closely with the USSF to 

resolve the USSF’s concerns” and acknowledged that “the Board’s decision was based on its 

conclusion that the league fails to comply with . . . Division II professional standards.”  Id. ¶ 120.  

With USSF’s help, NASL took steps to address these concerns.  In applying for Division II 

status, NASL stressed “Long-Term Objectives” like “expanding into metropolitan markets 

consistent with League goals and the Standards” and increasing its number of teams to 16 by 

2015.  Id. ¶ 121.  Although NASL did not fully comply with the PLS in 2011, USSF issued 

waivers and granted it a Division II sanction and full membership.  Id. ¶ 124. 
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When NASL applied for 2012 membership, however, it still did not satisfy the Division 

II PLS.  Id. ¶ 125.  NASL again made assurances of real progress, and USSF again granted it 

waivers.  Id.  In each of the following three years, NASL’s annual reports detailed its compliance 

with the professional standards and, year after year, NASL raised no objections to the legality of 

the standards themselves or their application to NASL.  Id. ¶¶ 125-129. 

G. NASL seeks Division I status, but fails the Division II standard 

 In 2015, NASL applied for Division I status.  Gulati ¶ 136, Ex. 17.  Its application 

admitted that it did not meet the Division I requirements, but NASL claimed that the PLS were 

anticompetitive.  Id. ¶¶ 136-137, Ex. 17, at 6, 16, 17.  In ensuing discussions, USSF sought 

answers to questions about NASL’s relationship with Traffic Sports, which had significant 

financial ties to the league, including owning several NASL teams and serving as its marketing 

agency.  Traffic Sports pleaded guilty to participating in a federal racketeering conspiracy in 

May of 2015.  Id. ¶ 143, Exs. 20, 21.  USSF required that NASL completely disassociate from 

Traffic Sports.  Following its repeated representations that it was working on disassociation from 

Traffic, NASL was sanctioned as a Division II league for 2016.  Id. ¶ 144-152, 157. 

 Perhaps not surprisingly given its past reliance on Traffic Sports, NASL deteriorated 

sharply in 2016.  Id. ¶¶ 170-175.  Two of its teams, Tampa and Ottawa, decided to leave the 

league to join USL—a then-Division III league.  Id. ¶¶ 175, 179.  To make matters worse, 

NASL’s flagship team, the New York Cosmos, reportedly approached extinction.  Id. ¶ 179. 

 Dissolution of the league beckoned, but USSF worked with NASL in late 2016 to help it 

get back on track by exploring merger options, expansion opportunities, and a possible 

collaboration between NASL and USL.  Id. ¶¶ 181-182.  During that time, NASL applied for 

Division II status for 2017.  Id. ¶ 184, Ex. 47.  The application did not satisfy the Division II 

standard.  Id.  NASL applied with only eight teams, two of which were struggling and none of 
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which operated in the Central Time Zone.  Id. ¶ 204.  In light of the challenges it was facing, 

NASL asked USSF in December 2016 to delay consideration of its application.  Id. ¶ 186. 

 USSF’s Professional League Task Force, which evaluates league applications for 

sanctioning under the PLS, recommended that USSF not approve NASL as a Division II league 

for 2017.  Id. ¶ 194.  At a January 2017 meeting, however, USSF’s disinterested Directors 

decided not to follow that recommendation.  Id. ¶¶ 200-202.  Instead, NASL received a 

“provisional sanction” as a Division II league for 2017, subject to providing a detailed plan for 

coming into compliance with the PLS.  Id. ¶ 202. 

 NASL made no progress toward meeting the PLS and, if anything, regressed during 

2017.  In its August 2017 application for a 2018 Division II sanction, NASL acknowledged that 

two of its eight teams, Edmonton and San Francisco, “have not committed to return to the NASL 

for 2018.”  Id. ¶ 207, Ex. 55.  It suggested that replacement teams from Orange County and San 

Diego would join in their place, but provided limited details.  Id.  At best, NASL had 

commitments from seven teams—five below the PLS requirement for NASL’s seventh year, and 

took no steps to satisfy the time-zone standard.  Most troublingly given its history, NASL’s 

application lacked a detailed plan for complying fully with the PLS.  Id. ¶ 208.  

 On September 1, 2017, the disinterested members of USSF’s Board rejected NASL’s 

Division II application for 2018, but allowed NASL 30 days to provide additional information 

and apply for Division III status.  Id. ¶ 221, Ex. 56.  NASL filed this lawsuit 19 days later, 

alleging that USSF had entered into a conspiracy “to drive the NASL out of business.”    

ARGUMENT 

NASL’s submissions to the Court are full of overblown rhetoric about an imagined 

conspiracy “to eliminate the NASL[.]”  Dkt. 8.  What is most remarkable about NASL’s motion 

is the complete absence of evidence to support those incendiary claims.  To be sure, NASL 
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observes that people affiliated with USSF had a role in the formation of MLS over 20 years ago, 

and the fact that USSF entered into an arms’-length marketing contract with a company called 

SUM that is owned by MLS owners.  But, there is absolutely no evidence of any supposed 

agreement between USSF and MLS (or SUM or the USL) to “drive the NASL out of business.”  

Instead, the indisputable evidence is that the PLS were conceived of long before NASL existed 

and only members of the Board with no affiliation with a professional league have voted on 

revisions to the PLS and, also, the sanctioning votes that NASL challenges.  NASL also ignores 

the obvious procompetitive effects of the PLS, misstates the law, and is wrong to claim 

irreparable harm if it is not granted a Division II sanction for 2018.  Indeed, the irrefutable 

evidence is that the USL thrived as a Division III league and is poised to surpass NASL, if it has 

not done so already.  

“A preliminary injunction is an extraordinary remedy never awarded as of right.”  Winter 

v. Nat. Res. Defense Council, Inc., 555 U.S. 7, 24 (2008).  NASL falls far short of meeting its 

burden to obtain such relief. 

A. NASL seeks a mandatory injunction 

 As a threshold matter, NASL invites the Court to apply the wrong standard.  It seeks a 

mandatory injunction, which “alter[s] the status quo by commanding some positive act, as 

opposed to a prohibitory injunction seeking only to maintain the status quo[.]”  Citigroup Glob. 

Mkts., Inc. v. VCG Special Opportunities Master Fund Ltd., 598 F.3d 30, 35 n.4 (2d Cir. 2010).  

To obtain such an injunction, the standard is neither likelihood of success nor “serious 

questions.”  Rather, a mandatory injunction issues “only upon a clear showing that the moving 

party is entitled to the relief requested, or where extreme or very serious damage will result from 

a denial of preliminary relief.”  Id.; see also Selkin v. State Bd. for Prof’l Med. Conduct, 63 F. 

Supp. 2d 397, 401 (S.D.N.Y. 1999) (plaintiff’s cause of action had to be “considerably more 
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likely to succeed than fail” to obtain a mandatory injunction that would, in effect, reinstate his 

revoked medical license).  

 USSF issues one-year sanctions to professional leagues.  NASL has known this since it 

came into existence and unsuccessfully sought a Division II sanction for the 2010 season.  The 

status quo, as of the date Plaintiff filed this lawsuit, is that NASL has no sanction for 2018.  The 

disinterested members of the USSF Board of Directors rejected NASL’s Division II sanction 

request for 2018 on September 1, almost three weeks before Plaintiff filed this lawsuit.  NASL 

asks the Court to order USSF to take the affirmative step of giving NASL something it does not 

have today—a sanction for 2018.  That is a mandatory injunction, which requires a “clear 

showing” of success on the merits.  Regardless, Plaintiff cannot succeed under any standard. 

B. NASL cannot even raise “serious questions” about the merits 

 NASL’s prospects of success are remote to non-existent, not least because it proffers no 

evidence of conspiracy to support its antitrust claim.  NASL also ignores the procompetitive 

justifications for the PLS it attacks.  NASL does not come close to raising serious questions 

about its spurious Section 1 claim, and tellingly does not even attempt to rely on its Section 2 

claim, which is half of its case.  

1. There is no evidence of conspiracy 

 NASL seeks a preliminary injunction based only on its Section 1 conspiracy claim.  

Pl. Br. 4 n.1.  As a result, it must present evidence of an unlawful agreement in restraint of trade, 

or in the words of the Supreme Court, “a conscious commitment to a common scheme designed 

to achieve an unlawful objective.”  Monsanto, 465 U.S. at 764.  And, to prevail on the merits, it 

must also present evidence that excludes independent action.  Id.  NASL points to no evidence of 

an agreement to “eliminate the NASL.”  Nor can it overcome the irrefutable fact that only those 

Directors with no affiliation with MLS, USL, or SUM voted on the PLS and their application to 
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NASL.  As a result, its motion fails as a matter of law.  Am. Basketball Ass’n Players Ass’n v. 

Nat’l Basketball Ass’n, 404 F. Supp. 832, 835 (S.D.N.Y. 1975) (no preliminary injunction where 

plaintiff failed to produce “credible evidence establishing any . . . scheme or conspiracy,” even 

“under the lesser serious-questions standard”). 

a. The PLS cannot reflect a conspiracy to exclude Plaintiff 
because they predate NASL by nearly 15 years 

 Plaintiff claims that there are “contracts, combinations and conspiracies led by USSF and 

its independent members, including MLS and USL, to apply its anticompetitive Professional 

League Standards to . . . protect the MLS monopoly[.]”  Pl.  Br. 20.  In other words, the PLS 

supposedly reflect an ongoing conspiracy between USSF and MLS to exclude NASL.  See also 

NASL’s Sept. 22, 2017 Letter to the Court, Dkt. 8 (specifying “USSF’s intent to drive the NASL 

out of business” and that “USSF . . . has executed its plan to eliminate the NASL”). 

 That claim is implausible on its face—the PLS preceded NASL, the object of the 

supposed conspiracy, by nearly 15 years.  And to the extent USL is a purported conspirator, it 

emerged many years after the PLS were instituted.  As a result, the original PLS cannot have 

been part of a supposed conspiracy to drive NASL out of business.  See Matrix Essentials, Inc. v. 

Emporium Drug Mart, Inc., 988 F.2d 587, 589, 594 (5th Cir. 1993) (summary judgment granted 

because defendant had “a consistent policy of selling its products only through salons” that was 

in existence “long before the events at issue”); Viazis v. Am. Ass’n of Orthodontists, 314 F.3d 

758, 762 n.4 (5th Cir. 2002) (“proof of a preexisting policy tends to support an inference of 

independent conduct”); Ezzo’s Invs., Inc. v. Royal Beauty Supply, Inc., 243 F.3d 980, 989 (6th 

Cir. 2001) (affirming grant of summary judgment where the challenged rule “predates contact” 
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between defendant and its alleged coconspirator).6 

b. Membership in an industry body does not imply conspiracy 

 Plaintiff’s entire “showing” of a supposed conspiracy is that the MLS Commissioner sits 

on the USSF Board, some people associated with the Federation in 1995 were involved in 

creating MLS, some people have worked at USSF and MLS “at different points in their careers,” 

there are “close ties” between the two entities, and USSF has contractually engaged SUM to 

market its sponsorship and broadcast rights.  Pl. Br. 7-11; see also Compl., ¶¶ 95-121 (alleging, 

but not evidencing, various “financial ties”).  Those observations suggest nothing about an 

agreement to use the PLS to drive NASL out of business. 

 MLS’s participation in USSF does not evidence conspiracy as a matter of law.  See 

LaFlamme v. Societe Air Fr., 702 F. Supp. 2d 136, 148 (E.D.N.Y. 2010) (“membership and 

participation in a trade association alone does not give rise to a plausible inference of illegal 

agreement”); Am. Dental Ass’n v. Cigna Corp., 605 F.3d 1283, 1295 (11th Cir. 2010) 

(participation in trade organizations “provides no indication of conspiracy”); Nova Designs v. 

Scuba Retailers Ass’n, 202 F.3d 1088, 1092 (9th Cir. 2000) (association “membership alone is 

not proof of an agreement”).     

 The Second Circuit is clear on this issue.  In AD/SAT v. AP, the Court rejected the 

argument that “the conduct of trade associations” constitutes “joint action of the association’s 

members[.]”  181 F.3d 216, 233 (2d Cir. 1999).  Rather, the Court held, “every action by a trade 

association is not concerted action” and hence “an antitrust plaintiff must present evidence 

tending to show that association members, in their individual capacities, consciously committed 

themselves to a common scheme designed to achieve an unlawful objective.”  Id. at 234. 

                                                 
6 Laches also bars any challenge to the original PLS, enacted in 1995 and the 2008 and 2010 revisions thereto.  Rite 
Aid Corp. v. Am. Express Travel Related Servs. Co., Inc., 708 F. Supp. 2d 257, 272 (E.D.N.Y. 2010).  
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 NASL introduces no such evidence.  Plaintiff merely references statements and actions 

that speak to unilateral conduct by USSF.  Acting alone, it made perfect sense for USSF to enact 

the PLS in 1995, help the MLS during its founding stage given FIFA’s requirement that USSF 

facilitate a first division league, update the PLS in 2008, 2010 (for Division II) and 2014 to 

reflect growing quality and expectations for the sport, contract with SUM regarding sponsorship 

and media rights, and—yes—enforce the PLS.  Not one step in that history indicates a 

conspiracy between MLS and USSF to try to put the NASL out of business.  And it is hardly 

shocking that USSF and MLS would share a “mutual goal” about growing the game and the role 

that the constituent professional leagues, including MLS, play in that objective.  Pl.  Br. 10.  In 

this regard, it is telling that NASL provides no details—let alone evidence—about the supposed 

conspiracy.  NASL does not identify when USSF agreed with anyone to supposedly foreclose 

NASL, what the terms of the supposed conspiracy were, when those terms were revisited, where 

the alleged conspirators met, or even what statements anyone supposedly made. 

c. MLS abstains from all PLS votes, as do all professional 
leagues 

 USSF follows a stringent process in revising and enforcing the PLS.  Its PLS Task Force, 

which excludes any member of the USSF’s Board of Directors and any person currently 

associated with a professional league, assesses existing standards in light of the current state of 

U.S. professional soccer, and can recommend changes.  Any proposed changes to the PLS then 

go to the professional leagues for review and comment, which the PLS Task Force considers 

before forwarding proposed final revised standards to the USSF’s Board of Directors.  To avoid 

a potential for conflicts of interest, all USSF board members with existing relationships with a 

professional soccer league abstain from voting on proposed changes to the PLS.  
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 USSF followed that procedure with respect to all revisions of the PLS—and NASL does 

not even attempt to argue otherwise.  NASL submits no evidence that MLS representatives 

participated in any USSF vote about any PLS revision.  None ever did so.  The same is true with 

respect to the September 1 decision to deny NASL Division II sanctioning—and every decision 

NASL challenges regarding its Divisional placement.  Put simply, unless the Court is willing to 

conclude that decisions made by the disinterested members of the USSF Board (directors such as 

Ms. Ackerman, Mr. Cordeiro, Ms. Shalala, and directors affiliated with youth soccer) are 

somehow part of a supposedly decades-long conspiracy aimed at driving the NASL out of 

business, there is no evidence of any unlawful agreement. 

Moreover, the fact that USSF followed its long-standing policies with respect to NASL’s 

sanctioning means that NASL has no claim, as a matter of law.  See, e.g., Greater Rockford 

Energy & Tech. Corp. v. Shell Oil Co., 998 F.2d 391, 397 (7th Cir. 1993) (affirming grant of 

summary judgment where associations followed “normal procedures” in issuing standards and 

stating that trade associations are not a “walking conspiracy”).7  

2. The PLS have strong procompetitive justifications 

 Without evidence of conspiracy, there is no likelihood of success and hence no 

entitlement to a preliminary injunction.  But NASL’s claims fail for several other reasons, too. 

 Assuming a conspiratorial motive, NASL attacks the PLS in two ways.  NASL contends 

that the PLS are unlawful in their entirety and must be struck down under a “quick look” 

analysis.  That contention fails as a matter of law.  NASL also challenges the PLS as applied, 

focusing on the time-zone and team-number requirements that it failed to satisfy this year.  In 
                                                 
7 It is remarkable that NASL relies heavily on cases such as Am. Soc. of Mech. Eng’rs, Inc. v. Hydrolevel Corp., 456 
U.S. 556 (1982) and Allied Tube & Conduit Corp. v. Indian Head, Inc., 486 U.S. 392 (1988).  Those cases involved 
situations where an organization had no procedural safeguards to prevent self-interested dealing or domination by 
one entity.  The unrebutted evidence—including Professor Solomon’s declaration—confirms that USSF’s policies 
were designed to avoid conflicts and that USSF followed best practices to avoid conflicts.   
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every case, NASL claims that the PLS “serve no procompetitive purpose” and are “arbitrary.”  

Pl. Br. 8, 13, 21.  Those claims are likewise incorrect.  

a. The core standards enacted by a legitimate sports 
governing body are lawful 

In its Complaint, NASL requests that the Court enjoin the PLS and undo the structure of 

modern U.S. professional soccer by abolishing “leagues in separate closed divisions or any 

equivalent classifications[.]”  Compl., Prayer for Relief, D.  However, a litigant cannot use a 

lawsuit to reengineer the core activity of a legitimate sports governing body.  See, e.g., Crouch v. 

NASCAR, 845 F.2d 397, 401 (2d Cir. 1988) (“[W]e do not agree with the court’s conclusion that 

it can overrule an organization’s interpretation of its own procedural rules whenever the court 

concludes that the organization’s interpretation is ‘unreasonable. . . .’”).  

 NASL’s lawsuit attacks the basic structure of modern U.S. soccer.  It argues that “USSF 

has created an artificial hierarchy of closed ‘Divisions’” that do not see “clubs migrating up or 

down divisions through a system of promotion and relegation,” and condemns this system as 

“USSF’s anticompetitive model” and “anticompetitive closed system of Professional League 

Standards.”  Compl. ¶¶ 8, 11, 68, passim.  NASL contrasts USSF’s framework with “the 

classification of professional soccer leagues by FIFA federations outside of the U.S.”  Id. ¶ 66.  

And Plaintiff asserts that USSF may not continue to “implement a system under which it divides 

men’s professional leagues into wholly separate and closed Divisions[.]”  Id. ¶ 69. 

 NASL’s case, therefore, does not simply challenge a specific feature of the PLS as 

applied against it.  Rather, its lawsuit improperly targets a core activity of USSF itself.  Texaco 

Inc. v. Dagher, 547 U.S. 1, 7 (2006) (“[T]he ancillary restraints doctrine has no application here, 

where the business practice being challenged involves the core activity of the joint venture 

itself.”).  NASL submits no evidence that USSF’s “creation was anticompetitive under the rule of 
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reason” or that the Federation is illegitimate.  Id. at 6 n.1.  And, to the extent NASL maintains 

that specific provisions of the PLS unreasonably restrain trade, then the procompetitive 

justifications for them explained below amply establish their legality. 

 There is good reason why the antitrust laws do not scrutinize the core activities of 

legitimate joint ventures or industry bodies.  It would require “antitrust courts to act as central 

planners . . . a role for which they are ill suited.”  Verizon Comm’cns, Inc. v. Law Offices of 

Curtis V. Trinko, LLP, 540 U.S. 398, 408 (2004).  Here, NASL asks the Court to decide the right 

structure for professional soccer in the United States, and to reject the successful framework 

established by USSF decades ago.  

 As the leading treatise on antitrust law observes, “it is clearly not antitrust’s job to 

determine the appropriate size of a sports league” which “cannot have an antitrust duty to admit 

every member who has shown that it meets certain qualifications, imposing on a court the 

obligation to assess the latter.”  Areeda & Hovenkamp, Antitrust Law:  An Analysis of Antitrust 

Principles and Their ApplicationAntitrust Law, ¶ 2214a (2017); see also Mid-South Grizzlies v. 

NFL, 720 F.2d 772, 784–87 (3d Cir. 1983).  Those principles obviously apply to an industry 

body’s good-faith adoption of standards for the development of leagues as a whole.  As 

explained above, USSF follows a stringent process in collecting industry input and avoiding 

conflicts of interest in making sanctioning decisions.  There simply is no basis for the Court to 

second-guess the USSF’s core activities in organizing U.S. professional soccer, which is why 

NASL’s lawsuit has no realistic prospect of success in obtaining the core relief sought.   

b. Time-zone and team-number standards are important  

 NASL failed to meet two standards for the 2018 season, namely that a Division II league 

have cross-country presence and at least twelve teams after operating for six-plus-years.  NASL 
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claims that the time-zone and number of team PLS rules have “no legitimate procompetitive 

purpose” and thus seeks to condemn them under a “quick look” analysis.  Pl. Br. 2, 19, 22.  

 It is telling that NASL attempts to use the “quick look” shortcut.  That approach is only 

permissible where a restriction would obviously harm competition.  The PLS generally, and the 

requirements that NASL identifies in its motion, have an obvious procompetitive rationale, 

which is to ensure that every sanctioned league is credible in fans’ eyes and positioned to attract 

interest in its games.  NASL admitted that there are legitimate procompetitive bases for the PLS 

in 2011 (supra at 9), and Dr. Peterson explains from an economic perspective why the PLS are 

procompetitive.  Peterson ¶¶ 1, 5-16, 49-87.  These benefits confirm that “quick look” analysis 

has no role here, and amply support denying NASL’s motion.  See Madison Square Garden, L.P. 

v. NHL, 270 Fed. App’x 56, 58 (2d Cir. 2008) (affirming denial of preliminary injunction where 

plaintiff sought to utilize “quick look” because “[i]t is far from obvious that [the NHL’s ban on 

independent websites] has no redeeming value”) (alterations in original) (citation omitted); 

Cooney v. Am. Horse Shows Assoc., 495 F. Supp. 424, 430-32 (S.D.N.Y. 1980) (granting 

summary judgment because procompetitive justifications predominate after concluding that it is 

clear that a non-profit association “may promulgate reasonable rules and regulations to effectuate 

the purpose for which it was formed”).  

 NASL’s attack on the time-zone and team-number standards is also wildly off base.  

Consider the attack on the time-zone requirement, which NASL contends must be illegitimate 

because professional leagues in Europe successfully operate in one time zone.  Professional 

leagues in Italy, Germany, Spain and England certainly do operate successfully in one time 

zone—because those countries only have one time zone.  The United States has several, and 
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successful U.S. professional leagues operate in at least three major time zones; that is what 

American consumers expect.  

 Clearly, some standards about geographic reach and team numbers are necessary, as even 

NASL must ultimately concede.  USSF could surely deny Division II status to a league that 

comprised just four or five teams, for instance, or that played only on one coast.  NASL’s gripe 

is not with the concept of a standard so much as with the point where USSF, in its informed 

judgment and experience, drew the line.  But if NASL’s current seven to eight teams are enough, 

and its continuing absence in the Central Time portion of the country is excusable, then why 

would a smaller number of teams and a narrower regional focus not suffice, too?  Neither 

antitrust law, nor the judiciary that oversees it, is equipped to make those determinations. 

 Finally, NASL misstates the law.  It claims that “USSF cannot meet its heavy burden to 

show that it is necessary to impose” the challenged PLS rules.  Pl. Br. 23.  That is wrong.  NASL 

must first show that the PLS have “an actual adverse effect on competition,” after which USSF 

would have to “establish the pro-competitive redeeming virtues of the action.”  Clorox Co. v. 

Sterling Winthrop, Inc., 117 F.3d 50, 56 (2d Cir. 1997).  But it is the plaintiff that “‘must then 

show that the same pro-competitive effect could be achieved through an alternative means that is 

less restrictive of competition.’”  Id.   

 NASL presents no evidence on what “less restrictive” alternatives for the PLS might be, 

an issue on which it alone bears the burden of proof.  That failure also warrants denying a 

preliminary injunction.  NHL, 270 Fed. App’x at 58 (no preliminary injunction where plaintiff 

failed to “demonstrate that the many procompetitive benefits of the NHL’s restriction could be 

achieved through an alternative means that is less restrictive of competition”).  

c. Stadium-capacity rules promote the sport 

 In its motion, NASL also condemns a 1995 USSF standard that all Division I clubs have 
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stadiums with at least 15,000 seats as “a severe barrier to entry.”  Pl. Br. 9.  It argues that, in 

denying NASL’s Division I application in 2015, USSF refused to waive the 15,000-seat capacity 

requirement.  Id. at 13-14.  NASL alleges that those actions “served only to restrict competition 

and furthered no procompetitive objective.”  Id. at 14.8  

 The minimum-capacity standard plays a critical role in developing U.S. professional 

soccer, which provides yet another reason why NASL will not succeed on the merits of its larger 

case.  Plaintiff admits that the 15,000-seat standard has been in place since 1995, which long 

precedes NASL’s arrival.  Pl. Br. 9.  USSF imposed that standard from the outset of modern first 

division professional soccer with an eye toward attracting U.S. sports fans and broadcasters.  

And Plaintiff is wrong to suggest that USSF’s 15,000-seat standard is unique.  Pl. Br. 13, 22; 

Compl. ¶ 164.  The J League in Japan requires each applicant to its Division I league to have at 

least a 15,000-seat stadium, and 10,000 for Division II.  Peterson ¶ 156(f).  Spain’s La Liga has 

the same rule for Division I teams, and a 6,000-seat rule for Division II.  Id.   

 Stadium capacity projects a signal to prospective fans and also requires owners of teams 

to invest in delivering product with quality sufficient to attract many thousands of live 

attendants.  See In re Dewey Ranch Hockey, LLC, 414 B.R. 577, 587 (D. Ariz. 2009) (approving 

transfer of Phoenix Coyotes to NHL over antitrust challenge by owner and relying on expert 

opinion that NHL rules “safeguard the quality of NHL hockey and promote the league’s 

competitive success”).  Indeed, one should construe USSF’s capacity standards with reference to 

other major U.S. sports leagues, which have stadiums well in excess of 15,000.  

                                                 
8 Those allegations do not bear directly on NASL’s request for a preliminary injunction because NASL satisfied the 
5,000-seat capacity standard for Division II status for those few teams committed to play in 2018.  Pl. Br. 14.  As 
shown, the two provisions that NASL failed to satisfy—the minimum team number and cross-country reach 
standards—have obvious procompetitive rationales.  Hence, NASL’s as-applied challenge to the PLS fails. 

Case 1:17-cv-05495-MKB-ST   Document 27   Filed 10/16/17   Page 27 of 31 PageID #: 1973



23  
 

Peterson ¶ 156(f).  USSF could not be taken seriously if it oversaw the development of Division 

I soccer in facilities eclipsed by those of competing sports. 

 Finally, under NASL’s theory, every stadium-capacity rule would be anticompetitive 

unless everyone could meet it.  USSF can impose standards in its good-faith judgment without 

antitrust condemnation and being second-guessed by prospective leagues that would rather sue 

than meet minimum-quality conditions.  As explained above, NASL’s antitrust lawsuit would put 

this Court in the impossible regulatory position of identifying “the best” league standards.  

3. There is no evidence that the PLS have harmed competition 

 A recurring problem in antitrust law is that competitors are motivated to sue when injured 

by competition, such as when the enforcement of procompetitive standards disqualifies an 

underperforming league. “The antitrust laws . . . were enacted for ‘the protection of competition, 

not competitors[.]”  Brunswick Corp. v. Pueblo Bowl-O-Mat, 429 U.S. 477, 488 (1977) (quoting 

Brown Shoe Co. v. United States, 370 U.S. 294, 320 (1962)). 

 NASL screams about supposed harm to itself, but never explains how the PLS harm U.S. 

sports fans, who have enjoyed an unprecedented growth in the sport of soccer under USSF’s 

watchful eye.  The need to show antitrust injury—meaning “injury of the type the antitrust laws 

were intended to prevent,” Atl.  Richfield Co. v. USA Petroleum Co., 495 U.S. 328, 334 (1990), 

is critical here because every meaningful professional sports standard arguably “harms” 

prospective members that fall short of the required metric.  See Phillip E. Areeda & Herbert 

Hovenkamp, Antitrust Law:  An Analysis of Antitrust Principles and Their Application, ¶ 2214a 

(2017) (“[A] sports league may usually expel teams or reduce its membership without antitrust 

condemnation.  While an expelled team might certainly be injured by such an exclusion, there is 

no injury to competition, provided that the reduction is not intended to reinforce price fixing or 

another unlawful output limitation.”); see also Levin v. Nat’l Basketball Assoc., 385 F. Supp. 
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149, 152 (S.D.N.Y. 1974) (“[R]egardless of the financial impact of this rejection upon the 

plaintiffs, if any, the exclusion of the plaintiffs from membership in the league did not have an 

anticompetitive effect nor an effect upon the public interest.”); Baseball At Trotwood, LLC v. 

Dayton Prof’l Baseball Club, LLC, 113 F. Supp. 2d 1164, 1172 (S.D. Ohio 1999) (granting 

motion to dismiss where plaintiffs’ claims of exclusion from league were “based upon nothing 

more than injuries allegedly suffered by a competitor, rather than on harm to competition”).  

C. NASL will not suffer irreparable harm  

 NASL claims that it “will not likely survive” as a Division III league.  Pl. Br. 15.    

Plaintiff must support that contention with evidence.  Indeed, the Supreme Court has held that a 

“‘possibility’ standard is too lenient” and that plaintiffs must show that “irreparable injury is 

likely in the absence of an injunction.”  Winter, 555 U.S. at 22 (emphasis in original).  This, 

NASL fails to do. 

Several facts pour cold water on NASL’s claims of imminent ruin.  First, USL has shown 

that a league can not only survive, but thrive, as a Division III league.  USL was a Division III 

league for six years.  Gulati ¶¶ 238-243.  During that time, it grew from 12 teams to 29 teams, 

and it announced a partnership with ESPN in 2016 to televise its games nationally and make 

them available on digital platforms.  Id. ¶¶ 240-241.  USL achieved that success, proving that 

Division III is a viable platform to grow as a league. 

Second, NASL submits at best paltry evidence to support its claim of irreparable harm.  It 

does not submit any declaration from a broadcaster, season-ticket-holder, player, or stadium 

representative.  It merely proffers the declaration of Mr. Commisso, who has been with NASL 

for less than a year and provides conclusory conjecture as to what Mr. Commisso believes others 

will do.  A declaration lacking foundation cannot demonstrate irreparable harm.  Holland Am.  

Ins.  Co. v. Succession of Roy, 777 F.2d 992, 997 (5th Cir. 1985).  
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D. The balance of hardships strongly favors USSF 

 USSF’s mission is to grow soccer in the United States.  Part of that growth obviously 

involves strong professional leagues that will hopefully rival the popularity of the other major 

American sports.  The PLS represent USSF’s best judgment about how to achieve that objective.  

Its standing as a credible enforcer of its prescribed standards is integral to its effectiveness.  

USSF has worked with NASL for years, clearly explained its expectations about NASL 

progressing toward meeting Division II standards, and last month made good on its admonition 

that continued failure to meet the PLS would make a Division II sanction impossible.   

 NASL seeks an order that would eviscerate USSF’s standing as the governing body for 

soccer and seriously harm its relationship with FIFA.  Yet, NASL claims that granting its motion 

“will not cause any harm to the USSF.”  Pl. Br. 25.  The opposite is true, as President Gulati 

explains.  Gulati ¶¶ 244-252.  If the Court takes over the role of the central planner of soccer in 

the United States, and sanctions NASL as a Division II league, USSF’s credibility and standing 

will be undermined, and the PLS will lose meaning.  Id. ¶¶ 245, 247.  Moving forward, any 

league dissatisfied with any USSF decision could sue utilizing NASL’s theory that every act 

taken by USSF is the product of a “walking conspiracy” and violates the antitrust laws.  

 By contrast, and as shown above, NASL’s lawsuit has no realistic prospect of success.  

Every reliable indicator suggests that NASL’s woes are of its own making and that it should 

focus on remedying them rather than bringing baseless lawsuits.  The balance of hardships 

warrants denying a preliminary injunction. 

CONCLUSION 

 The Court should deny NASL’s motion for the reasons stated above.  Moreover, NASL 

has not even tried to show that the new teams that it claims will join its league meet the Division 

II standards that it overlooks in its motion.  See Objections to Commisso Declaration.
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Dated: October 16, 2017    LATHAM & WATKINS LLP 

By: s/ Lawrence E. Buterman  
        

Lawrence E. Buterman 
       885 Third Avenue, Suite 1000 

New York, NY 10022 
Tel: (212) 906-1200 
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       Christopher S. Yates (pro hac vice) 
       505 Montgomery Street, Suite 2000 

San Francisco, CA 94111    
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       Russell F. Sauer, Jr. (pro hac vice) 
       355 South Grand Avenue 

Los Angeles, California 90071 
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