
 

 

UNITED STATES DISTRICT COURT  
SOUTHERN DISTRICT OF NEW YORK 

 

CHEVRON CORPORATION  

Petitioner, 

 v. 

STEVEN DONZIGER, et al. 

Defendants. 

  
 

Civil Action No: 1:11-cv-00691-LAK 

 

 
______________________________________________________________________________ 

 
SUPPLEMENTAL MEMORANDUM OF LAW OF DEFENDANTS  

HUGO GERADO CAMACHO NARANJO AND JAVIER PIAGUAJE PAYAGUAJE  
IN FURTHER OPPOSITION TO CHEVRON CORPORATION’S MOTION  

FOR A PRELIMINARY INJUNCTION 
______________________________________________________________________________ 
 
 Hugo Gerado Camacho Naranjo and Javier Piaguaje Payaguaje—defendants in the 

instant action and plaintiffs in the underlying litigation venued in Lago Agrio, Ecuador (the 

“Ecuadorian Plaintiffs”)—submit this Supplemental Memorandum Of Law In Further 

Opposition To Chevron Corporation’s Motion For A Preliminary Injunction based on evidence 

produced to the Ecuadorian Plaintiffs in the evening of March 2, 2011, in a 28 U.S.C. § 1782 

discovery proceeding pending against Chevron Corporation (“Chevron”) operative Diego Borja 

in the Northern District of California.1  The evidence raises serious issues regarding the conduct 

                                                 
1 This Court should grant the Ecuadorian Plaintiffs leave to file the instant supplemental 

opposition based on newly obtained evidence that, as further explained in this Memorandum of 
Law, is integral to this Court’s resolution of Chevron’s motion seeking a preliminary injunction.  
On December 30, 2010, the Ecuadorian Plaintiffs (including Defendants Hugo Gerardo Camacho 
Naranjo and Javier Piaguaje Payaguaje) initiated an action under 28 U.S.C. § 1782 in the United 
States District Court for the Northern District of California seeking documents and deposition 
testimony from Diego Borja.  (Declaration of Julio Gomez in Support of Defendants’ Motion for 
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of Chevron and its representatives vis à vis the Lago Agrio Litigation, and further confirms that 

Chevron lacks the requisite clean hands to be deemed deserving of equitable relief from this 

Court.2 

ARGUMENT 

 The evidence already before this Court demonstrative of Chevron’s misconduct in the 

Lago Agrio Litigation is overwhelming.  There is evidence that executives and representatives of 

Texaco—persons who became Chevron employees when the companies merged in 2001— 

ghostwrote letters from Ecuadorian government officials to the U.S. Department of State 

demanding that the litigation be moved to Ecuador on international comity grounds, while 

simultaneously working behind-the-scenes with Ecuadorian government officials to assure swift 

dismissal of the case if and when re-filed in Ecuador.  (See Dkt. 152, ¶¶ 11-15.)  There is 

evidence that Chevron manipulated its connections with the Ecuadorian military to shut down 

the evidence gathering process in Ecuador.  (See Dkt. 152 ¶¶ 17-27.)  There is evidence that 

Chevron harassed and intimidated witnesses and opposing counsel.  (See Dkt. 152 ¶¶ 27-31.)  

There is evidence that Chevron engaged in a litany of procedural misconduct—including the 

                                                                                                                                                             
Leave to File Supplemental Opposition Based on Newly Discovery Borja Evidence (hereinafter, 
“Gomez Decl.”), dated Mar. 4, 2011, at ¶ 2.)  Chevron first appeared in that action on January 
13, 2011 and opposed discovery. (Id.)  Over Chevron’s and Borja’s objections, the court granted 
the Ecuadorian Plaintiffs’ application for § 1782 discovery on February 22, 2011.  (Id.)  Pursuant 
to the orders of the United States District Court for the Northern District of California, Diego 
Borja began producing documents – just two days ago, on Wednesday, March 2, 2011. 

2 This evidence, of course, was gathered in aid of the Lago Agrio Litigation, and will be 
utilized in that case as appropriate.  Nonetheless, for obvious reasons, the evidence happens to be 
highly relevant to the instant proceedings as well.  Furthermore, by filing this Supplemental 
Memorandum of Law in Further Opposition to Chevron's Motion for Preliminary Injunction, 
Defendants Hugo Gerardo Camacho Naranjo and Javier Piaguaje Payaguaje do not intend to 
waive any defenses they may have to this action or to the application for injunctive relief, 
including but not limited to, a lack of personal jurisdiction, improper venue, insufficiency of 
process, and insufficiency of service of process. 
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filing of repetitive, frivolous motions and the issuance of threats to the Ecuadorian judge—which 

cumulatively led to the assessment of punitive damages against the company.  (See Dkt. 152 ¶¶ 

42-50; Dkt. 153-7 at 184-186.)   

But perhaps most troubling of all is the evidence pertaining to Chevron operatives Diego 

Borja and Wayne Hansen—the former a supposed occasional “logistics contractor” for Chevron, 

and the latter a so-called “American businessman” who was later revealed to be a convicted 

felon. (See Dkt. 152 ¶¶ 32-41; “Gomez Decl”, at Ex. 67; Ex. 66.)  These individuals, posing as 

prospective remediation contractors, secretly videotaped (using a pen camera) a series of 

meetings with then-presiding Juan Judge Núñez that occurred in May and June of 2009, during 

which the men tried persistently to entrap the judge into divulging whether he intended to rule 

against Chevron.3  Between August and October of 2009, a former childhood friend of Mr. Borja 

named Santiago Escobar—apparently disgusted by Mr. Borja’s various Chevron-related 

undertakings—recorded approximately six hours of conversations between himself and Mr. 

Borja via Skype, an internet telephone service.  (See Dkt. 152 ¶ 35 and supporting exhibits.)  The 

conversations reveal alarming misconduct on the part of Chevron with respect to the Lago Agrio 

Litigation—Borja asserts that Chevron, inter alia, “cooked” the evidence, used labs that were 

supposedly independent but actually belonged to Chevron, and generally engaged in misconduct 

that, if publicly revealed, would cause the U.S. courts to “close [Chevron] down.” (See Dkt. 152 

¶ 35.)   

Mr. Borja has made it very clear that if Chevron and its associates do not take good care 

of him, he will reveal the company’s misdeeds to the world: 
                                                 

3 Chevron claimed that the videos revealed a purported “bribery scheme” involving the 
judge.  Mr. Borja later admitted that this assertion was false—“Because really, there was no 
bribe.  I mean there was never . . . there was never a bribe.”  (See Dkt. 152 ¶ 37 and Dkt. 152-2 at 
11.)  
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[I]f something bad happened to me…and they don’t give my wife 
what they have to. . .what it supposedly should be. . . .There’s a 
document for that, where I…immediately go to the other side. . .I 
have correspondence that talks about things you can’t even 
imagine, dude…. I can’t talk about them here, dude, because I’m 
afraid, but they’re things that can make the Amazons win this just 
like that (snapping his fingers).  

 
(Dkt. 152-2 at 4.)  Mr. Borja elaborated on his intentions to reveal information damaging to 

Chevron and its associates unless he is well taken care of . . . 

BORJA:  I’ll shit on them in a second. . . . I mean, what they . . . 
what I’m trying to explain to them is that I also have. . . I don’t 
know how much to say, but I have only so much patience, you get 
it? In other words, I don’t know how much time, but it all depends 
on how . . . how it goes and how things go. That’s why I read the 
newspaper every day and all that, you get it? So then, like I don’t 
feel it’s the right moment now, but when I feel it’s the right 
moment, that time has to pass, because if that time doesn’t pass, 
the next day [unintelligible] “boom.” 
 
ESCOBAR:  What’s “boom?” 
 
BORJA:  In other words, “boom,” I’ll go to the other side. 

 
(Dkt. 152-2 at 4.)   

 Chevron and its attorneys apparently have taken Mr. Borja’s threats to expose their 

apparent misdeeds very seriously.  Based upon the documents obtained from Mr. Borja on March 

3, Mr. Borja’s personal happiness appears to be priority number one for Chevron and its lawyers 

at Jones Day.4  And this only represents what we have been able to determine with less than 24 

hours to review 500 documents.  Undoubtedly, within the more than 4,000 documents withheld, 

defendants will find more evidence of Chevron’s efforts to undermine the Lago Agrio Litigation. 

                                                 
4 Although Jones Day has not appeared before this Court on behalf of Chevron with 

respect to the instant RICO action or the 28 U.S.C. § 1782 proceeding, Jones Day’s involvement 
in the Lago Agrio Litigation has been substantial and long-running.  (See, e.g., Gomez Decl., at 
Ex. 69.) 
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Despite the fact that Mr. Borja apparently does no work for Chevron, he has received, 

and apparently continues to receive a monthly “stipend” in the amount of $5,000 and $10,000 

from the company, and has received this stipend for approximately two years.  (See, e.g., Gomez 

Decl., at Ex. 26; Ex. 6.)  The delivery of this stipend appears to be coordinated through Jones 

Day.  (Gomez Decl., at Ex. 2.)  The company—again through Jones Day—also pays Mr. Borja’s 

monthly rent payments—which are referred to as “Witness Rent Payments.” (Gomez Decl., at 

Ex. 44.)  Not only were Chevron and Jones Day charged with finding Borja employment in 2009 

when they moved him to California, they were also tasked with finding him a job when he 

relocated to Texas in or around October 2010.  (Gomez Decl., at Ex. 9; Ex. 11; Ex. 38.)  In 2010, 

Chevron appears to have paid Mr. Borja’s income taxes as well as those of his wife, Sara Portilla 

(a/k/a Sara Waverley). (Gomez Decl., at Ex. 56.)  Chevron has also apparently paid for Mr. 

Borja’s furniture (Gomez Decl., at Exs. 13, 14.), automobiles to the tune of $700 per month 

(Gomez Decl., at Exs. 28, 29), first-class airfare (Gomez Decl., at Ex. 49), and even, apparently, 

his washer/dryer set (Gomez Decl., at Ex. 64).  At least up until the end of 2010, Jones Day 

appears to have been responsible for coordinating Chevron’s payment of Borja’s mobile phone 

bill.  (Gomez Decl., at Ex. 50.)  The Partner-in-Charge of the firm’s San Francisco office has 

personally coordinated Borja’s continued receipt of various perks, including an auto allowance. 

(Gomez Decl., at Ex. 40.)  Incredibly, it appears that Mr. Borja’s criminal defense counsel even 

reached out to Jones Day to see if Chevron would fund Mr. Borja’s pursuit of a Masters in 

Business Administration (“M.B.A.”).  (Gomez Decl., at Ex. 23.) 

Indeed, Jones Day appears to have been positioned as Mr. Borja’s very own life-sponsor 

since August of 2009, when the firm arranged for Mr. Borja to be represented by the California 
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law firm of Arguedas, Cassman & Headley, the self-described “criminal defense dream team.”5 

(Gomez Decl., at Ex. 8.)  Chevron foots the bill for the Arguedas firm’s many services delivered 

to Borja.6  (Gomez Decl., at Ex. 7.)   

 In July of 2009, Borja’s associate in the judicial sting operation, Wayne Hansen, 

expressed frustration that he was not receiving the same royal treatment as Mr. Borja—and also 

expressed that he would go public with information damaging to Chevron if the company did not 

make his situation improve: 

It seems that the oil co has cut a deal with Diego and I have not 
heard a word from anyone but Diego.  What am I to think??? . . . 
. As I can see the window of my life closing I will not hold back.  
I need to hear from a real player with a plan for Wayne.  If I do 
not hear from the oil co. by July 17, [20]09[,] I must think I have 
been left out and I am to do what and think what . . . . I have been 
dooped [sic].  
 

(Gomez Decl., at Ex. 3.)  It is still unclear whether Chevron and its associates ever granted Mr. 

Hansen’s wish, but this much is now apparent: the Republic of Ecuador filed a 28 U.S.C. § 1782 

application against Mr. Hansen in his home state of California on September 14, 2010; Mr. 

Hansen now finds himself living a life of leisure in Peru. (Gomez Decl., at Ex. 54.)  We know 

that Mr. Hansen lives in Peru because he reported this fact to Eric Mason of Mason Investigation 

Group – a private investigation group retained by a law firm representing Mr. Borja, and 

presumably compensated by Chevron.  (Gomez Decl., at Ex. 54.) 
                                                 

5 See http://www.achlaw.com/index.php 

6  The fact that the Chevron is essentially acting as a benefactor for its former, on-again, 
off-again independent “logistics contractor” is suspicious enough.  But the manner in which 
these payments are structured raises further questions, particularly of a tax-related nature.  
Indeed, a glance at the 182-page privilege log produced by Mr. Borja’s and Chevron suggests 
that Mr. Borja’s tax “complications” are myriad – no less than 149 pages of the privilege log 
allegedly related to tax issues, some of them communications with Jones Day.  (See generally 
Gomez Decl., Ex. 59.)  Furthermore, although Chevron relocated Mr. Borja to the United States, 
his “stipend” is addressed to him in Ecuador. (See, e.g., Gomez Decl., Ex 55.)   
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 As for Ms. Portilla, who worked in multiple roles, including as a technician and manager, 

at the supposedly independent laboratory used by Chevron for sampling in the Lago Agrio 

Litigation—she is now apparently on Chevron’s payroll, a fact which seems confirmatory of Mr. 

Borja’s statements that the laboratory used by Chevron was far from independent.7  (Gomez 

Decl., at Ex. 39; Gomez Decl., at Ex. 63; at Ex. 15; Dkt. 152-2 at 6.)   

 Chevron’s myriad efforts to keep Mr. Borja and his associates in the company’s good 

graces (or perhaps more importantly, to keep them entirely dependent on the company) seem to 

have paid off—in 2010, Mr. Borja signed two  Declarations ostensibly renouncing his many 

previously-recorded statements.  (Gomez Decl., at Ex. 25, Ex. 30.)  The Ecuadorian Plaintiffs 

nonetheless expect that their investigation will uncover the full truth regarding Chevron’s 

misdeeds in Ecuador, notwithstanding the fact that Chevron and Mr. Borja have claimed largely 

frivolous privilege over more than 4,000 documents while producing roughly only 500—a great 

irony in light of Chevron’s current accusations that the Ecuadorian Plaintiffs’ lawyers have 

engaged in racketeering activity by way of resisting Chevron’s § 1782 discovery requests.        

Respectfully, if the equitable doctrine of unclean hands is to have any application at all, it 

must be applied here.  The doctrine prohibits a court from exercising its equitable powers on 

behalf of “one who has acted fraudulently, or who by deceit or any unfair means has gained an 

advantage” that is related to the subject matter at issue.  PenneCom B.V. v. Merrill Lynch & Co., 

Inc., 372 F.3d 488, 493 (2d Cir. 2004) (quoting Bein v. Heath, 47 U.S. 228, 247 (1848)).  

Unclean hands is premised on the “principle that since equity tries to enforce good faith in 

defendants, it no less stringently demands the same good faith from the plaintiff.”  Dunlop-
                                                 

7 Indeed, Mr. Borja himself appears to have been tasked with the management and 
transport of sampling records and lab equipment and shuttering what appear to have been 
Chevron’s litigation-related laboratories—adding credibility to his assertion that Chevron’s 
evidence was “cooked.” (Gomez Decl., at Ex. 12, Ex. 41.) 
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McCullen v. Local 1-S, AFL-CIO-CLC, 149 F.3d 85, 90 (2d Cir. 1998) (citation omitted).  In 

short, “he who seeks equity must do equity.”  Sanofi-Synthelabo v. Apotex Inc., 488 F. Supp. 2d 

317, 348 (S.D.N.Y. 2006) (quoting Koster v. (American) Lumbermens Mut. Cas. Co., 330 U.S. 

518, 522 (1947)).  As such, a party who seeks equitable relief “must come with clean hands if 

relief is to be granted.”  Gidatex, S.r.L. v. Campaniello Imports, Ltd., 82 F. Supp. 2d 126, 130 

(S.D.N.Y. 1999) (citation omitted).   

This mandate applies with equal force to a preliminary injunction.  See, e.g., Stokley-Van 

Camp, Inc. v. Coca-Cola Co., 646 F. Supp. 2d 510, 534 (S.D.N.Y. 2009) (plaintiff not entitled to 

preliminary injunction where plaintiff previously engaged in same conduct it sought to enjoin); 

Intershoe, Inc. v. Filanto S.P.A., 97 F. Supp. 2d 471, 473 (S.D.N.Y. 2000) (noting preliminary 

injunction denied where plaintiff had unclean hands); Sanders v. De Lucia, 266 F. Supp. 852, 

857–58 (S.D.N.Y. 1967) (same).  Indeed, a plaintiff who engages in fraudulent and deceitful 

conduct is precluded from enjoining the opposing party.  See Estate of Lennon by Lennon v. 

Screen Creations, Ltd., 939 F. Supp. 287, 294 (S.D.N.Y. 1996) (plaintiff denied injunctive relief 

where plaintiff committed fraud by secretly negotiating an exclusive licensing agreement with its 

own agent posing as the agent of the defendant and by misrepresenting the exclusivity of the 

agreement). 

/// 

/// 

/// 

/// 

/// 

/// 
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This Court once expressed the suspicion that Chevron does not approach the Court with 

clean hands. (Gomez Decl., Ex 68, at 2 (“THE COURT:  I don’t for a minute assume a priori 

that anyone’s hands in this matter are clean.  Anybody’s.”).)  The evidence now before this Court 

confirms this to be absolutely true, and the Ecuadorian Plaintiffs believe their investigation has 

only scratched the surface.  Chevron’s Motion for a Preliminary Injunction—a motion which 

seeks this Court to grant truly extraordinary relief—should be denied.      

 

Dated: March 4, 2011     Respectfully Submitted,  
 

By: s/ Julio C. Gomez________________   
Julio C. Gomez 
SDNY Bar No. JG0005 
GOMEZ LLC 
ATTORNEY AT LAW 
The Trump Building 
40 Wall Street, 28th Floor 
New York, NY 10005 
Tel 212-400-7150 
Fax 212-400-7151 
Email: jgomez@gomezllc.com 

 
s/ Carlos A. Zalaya, II____________  
Carlos A. Zelaya, II 
(Pro Hac Vice Application Pending) 
F. Gerald Maples, PA 
365 Canal Street, Suite 2650 
New Orleans, Louisiana 70130 
Tel: 504-569-8732 
Fax: 504-525-6932 
Email: czelaya@fgmapleslaw.com 
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