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Ecuadorean plaintiffs rally outside the Lago Agrio courthouse on the first day of trial in October
2003 (above). Their suit accuses Texaco (now Chevron) of dumping contaminated water from oil wells
into open pits. Below, one of the allegedly polluted sites.
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When residents of the Ecuadorean Amazon sued Texaco (now Chevron)
in the U.S. for environmental damage, the company argued that the case 
belonged in Ecuador. Memo to Chevron: Be careful what you wish for. 

▲

BY CARLYN KOLKER

PHOTOGRAPHS BY LOU DEMATTEIS

It is hard to imagine a more unlikely place for a high-stakes trial
of a multibillion-dollar claim against a multinational oil compa-
ny than Lago Agrio, Ecuador, population 35,000. Lago Agrio is
a gritty, diesel-fumed city, a through-station for workers head-
ing to the nearby petroleum wells, and a gateway for tourists
heading to the nearby Amazon jungle. It is 20 miles from the
paramilitary-controlled Colombian border. It has just one
paved road in and out of town. Its streets are lined with open-
air markets, fuel trucks bump along the road, and stray goats
occasionally wander by.

And yet Lago Agrio is the central theater in a nearly 15-year
war between 30,000 residents of Ecuador’s Amazon basin and
Chevron Corporation, the second-largest oil company in the
United States. The war began in federal court in New York,
where the personal injury class action went through a nine-year
jurisdictional battle. For the past three years, the two sides have
been engaged in a contentious trial in Lago Agrio over
Chevron’s alleged contamination of the Amazon region. Ac-
cording to the plaintiffs’ allegations, Chevron is guilty of the
most dire of environmental and human disasters: dumping 18.5
billion gallons of oily water into rivers and streams in Ecuador’s
Amazon region, where a subsidiary of Texaco Inc. (which
merged with Chevron in 2001) operated from 1964 to 1992.
They say the dumping caused a high incidence of cancer, spon-
taneous abortions, and birth defects. Chevron says it complied
with Ecuadorean law at the time. It says the plaintiffs are just
trying to score a hefty settlement.

The trial is a test of Ecuador’s fragile judiciary. (Two years
ago Ecuador’s then-president fired 27 of 31 members of the
Supreme Court and replaced them with his allies before flee-
ing the country; the court was reconstituted last year with new

judges.) But so far the results of dragging a U.S.–style claim
into a courtroom in a developing nation have been organized
chaos—in this case, a trial that is governed less by a judge than
by the wills of two opposing parties and their lawyers. 

The plaintiffs in the Lago Agrio case are trying for some-
thing beyond the norm: representing a class of individual plain-
tiffs in an environmental tort case in a country with little history
of toxic tort law. In that sense, the case is a pioneering new par-
adigm of exporting American-style environmental class actions. 

Chevron itself once believed Ecuador was the best place to
try this case, pushing early on to move the case south. But now
it is doing its best to move the center of the litigation back into
the U.S. court system. In June 2004 Chevron fired the opening
salvo with an arbitration-turned-federal-court suit. In the arbi-
tration filing, Chevron argued that the plaintiffs had no right to
sue it after the Ecuadorean government indemnified Chevron
against future losses. The case has now evolved into a dispute
over the legitimacy of the contract Texaco had to operate in
Ecuador back in the 1970s. The result of that case could wipe
out any potential judgment against Chevron in Ecuador.

No one knows how much money is at stake in the Lago
Agrio trial. At one point plaintiffs estimated damages at $6 bil-
lion. Now they’re saying they could be higher. Chevron says
any award against it would be “nonmaterial”—so small it’s not
even worth mentioning in Securities and Exchange Commis-
sion filings. But before any pennies have been won or lost in
this case, its importance is indisputable. The case, says Thomas
Cullen, Jr., a Jones Day partner who represents Chevron, “has
got history and resonances beyond a normal litigation.” The
Chevron dispute is at the intersection of some of the strongest
political, economic, and legal currents in the world today: the
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rights of indigenous populations, the dis-
puted science of environmental disasters,
and the collision of sovereign and interna-
tional law.

Aguinda v. Texaco was filed in fed-
eral court in New York City in
1993, when Cristobal Bonifaz, a

U.S. plaintiffs lawyer who is Ecuadorean
by birth, sued Texaco in a class action al-
leging negligence and major environ-
mental damage. Bonifaz seized on a the-
ory in vogue with human rights lawyers at
the time: using the centuries-old Alien
Tort Claims Act to hold corporations re-
sponsible for alleged torts committed
abroad. U.S. courts can be good for plain-
tiffs. Unlike those of most other coun-
tries, they promise jury trials. They are
relatively efficient. They tend to hold
companies to high legal standards. They
offer the possibility of high damages.
“Punitive damages are very unusual in
other parts of the world,” says Alejandro
Garro, a Columbia University Law
School professor. “Victims can get wind-
falls for damages in U.S. courts.” 

Bonifaz wasn’t so lucky. In 2002 the
Second Circuit upheld a lower court and
dismissed the case on grounds of forum
non conveniens—a common reason for
dismissal of alien tort cases. The three-
judge panel upheld the trial court’s view
that plaintiffs had an adequate forum for
their grievances in Ecuador. For Texaco,
it was a win. The company had argued all
along to transfer the case to Ecuador. The

plaintiffs said they could never get a fair
trial there because the courts were cor-
rupt and inefficient and had little experi-
ence with tort claims. 

But by the time the case moved to
Ecuador, a lot had changed for Texaco.
The political climate was different:
Thanks to a change in governments,
Ecuador, which had originally written to
the U.S. Department of State to say the
American case violated Ecuadorean sov-
ereignty, had ended up supporting the
plaintiffs in their efforts to keep the case
in the U.S. The Ecuadorean legislature
had passed stricter environmental laws,
including one permitting private citizens
to bring class action–type law suits. 

Even the cast of characters looked dif-
ferent. Texaco had been swallowed by
Chevron. With the acquisition came a
switch of lead counsel from King &
Spalding to Jones Day. On the plaintiffs
side, there was also a change in counsel.
In Ecuador, Bonifaz’s role dwindled. The
plaintiffs executive committee became in-
creasingly frustrated with his sporadic vis-
its there and by his sparring with Chevron
lawyers, who claimed that Bonifaz threat-
ened them with violence. (A Chevron lo-
cal lawyer later retracted the claim.) Into
Bonifaz’s shoes stepped Steven Donziger,
a passionate and ambitious former Wash-
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Steven Donziger (right) 
represents 30,000 residents
of Ecuador’s Amazon basin in
their suit against Chevron.

Some days it’s hard to tell whether the
best-selling commodity in Kazakhstan
is the nation’s fabled oil reserves or
its politicians. Since 2003, 23 Kazakh
judges have been convicted of accepting
bribes. And it’s not just the courts.
At press time American financier
James Giffen was scheduled to go 
on trial in October in federal court in 
New York on charges of paying off the
current Kazakh president, Nursultan
Nazarbayev, and the former prime
minister, Nurlan Balgimbaev.
(Nazarbayev and Balgimbaev have
not been charged in either the United
States or Kazakhstan.) Corruption,
says Baker & McKenzie partner 
Curtis Masters, “is a problem.”
Masters, who works out of Baker’s
Almaty office, cochairs a legal sub-
committee of Kazakhstan’s Foreign
Investors’ Council.

The government has tried to
crack down on courthouse corruption
both by raising judges’ salaries and
prosecuting judges on the take. But
other issues persist, including a
dearth of judicial autonomy.“As a
general matter, the lack of real inde-
pendence of the judiciary is a real

Rule of Law
KAZAKHSTAN

JUSTICE AROUND THE WORLD

Much as Americans tend to complain
about lawyers and litigation, we take a 
lot for granted. We generally don’t have
to worry if we go to court that the judge
will be taking orders from the executive
branch—or perhaps a bribe from the
other side. We have more than enough
lawyers to keep our legal system running
smoothly, and we can assume those
lawyers have had several years of legal
training and met fairly rigorous admis-
sions standards to practice. Not everyone
in the world is as fortunate. A series of
short articles throughout this issue looks
at the state of justice in eight developing
nations. Reform efforts are underway in
each legal system, but fundamental prob-
lems remain. In most of these countries, it
will take years and the
efforts of many to
secure the rule of law.

▲
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ington, D.C., public defender, who had
worked on the case on-and-off from its
inception. Donziger, a Harvard Law
School classmate of Bonifaz’s son, John,
is a sole practitioner who works from
his apartment on Manhattan’s Upper
East Side. 

Like Bonifaz before him, Donziger is
funded in large part by the deep pockets
of the Philadelphia plaintiffs firm Kohn
Swift & Graf, which specializes in con-
sumer class actions. It has also funded
other international human rights class
actions, including suits against Holo-
caust-era banks and a human rights case
against the estate of Ferdinand Marcos
in which the plaintiffs won a $2 billion
award in 1996. (They are still trying to
collect.) Partner Joseph Kohn won’t say
how much money his firm has fronted so
far in the Lago Agrio case. Kohn Swift,
Donziger, and Bonifaz will all take por-
tions of any award the plaintiffs ulti-
mately receive; the rest will go to the
Frente de Defensa de la Amazonia, the
nonprofit group that is spearheading the
Lago Agrio case, to oversee a cleanup.
Donziger won’t specify the formula, but
says it will depend on the size of any
award—the bigger the award, the small-
er the percentage the lawyers will take. 

In May 2003 the plaintiffs filed the
new suit in Ecuador. The trial began
five months later, in October, with

more than 200 people filling the court-
room in the Superior Court in Lago
Agrio. Many were class members, in-
digenous Ecuadoreans wearing their
native dress, some of the women bare-
breasted. Ten years into the litigation,
in the midst of the crowd, the two sides
finally had a chance to lay out their ba-
sic arguments of the merits. 

Alberto Wray, a former Ecuadorean
justice minister, argued for the plaintiffs

that day. (Wray no longer works on the
case day-to-day but is still a member of
the plaintiffs’ team.) He said Texaco had
perpetrated one of the worst environ-
mental disasters of the past century,
dumping 18.5 billion gallons of “forma-
tion water”—the water left over when
crude oil is taken from underground
wells—into open pits that fed into rivers
and streams. (Coincidently, Lago Agrio
means “sour lake.”) 

The practice of discharging oily water
into pits, rather than reinjecting it into the
oil wells, was already out of favor in the
U.S. when Texaco began employing it in
Ecuador in the 1960s. Donziger points to
state regulations in California and
Louisiana, where Texaco also operated at
the time, that restricted the practice.
“They decided to apply a different stan-
dard of life in the Amazon rain forest than
in the U.S.,” says Donziger.

When Adolfo Callejas, Chevron’s local
lawyer, spoke in court that day, he said the
plaintiffs were applying different legal
and environmental standards today than
existed back then. Moreover, he said, the
plaintiffs’ whole case was moot because it
relied on the 1999 Ecuadorean class ac-
tion law, which is not retroactive.
Chevron continues to defend Texaco’s
practice of dumping formation water, say-
ing it was still common in the U.S.
through the 1980s. The company says

there are no known health risks to the
practice. For Chevron, this case is a
straightforward contract dispute.

The argument dates to the origin of
Texaco’s involvement in Ecuador: After
coming to Ecuador in 1964, the company
operated in a joint venture, first with Gulf
Oil Corporation Limited and later with
Empresa Estatal Petroleos Del Ecuador
(Petroecuador), the Ecuadorean govern-
ment’s state-owned oil company. Once
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Texaco (now Chevron) 

perpetrated one of the worst

environmental disasters of

the century, plaintiffs say.

problem,” says Rachel Denber, deputy
director of the Europe and Central
Asia division of Human Rights Watch.
In January, for instance, the Special
Economic Court in Almaty, which hears
commercial disputes, ruled to liquidate
the opposition party Democratic Choice
of Kazakhstan following civil charges
brought by the Almaty city prosecutor’s
office that a party statement critical
of the September 2004 elections posed
a national security threat.

Under the Kazakh system, as in
other former Soviet countries, prose-
cutors wield enormous power. For ex-
ample, they may, without court ap-
proval, issue search and arrest warrants.
They can also intervene on any civil or
commercial matter, even, some experts
say, when the state has little interest
in the matter. “It’s a peculiarity that
you only find in that part of the world,”
says Kaj Hober, a partner at the
Stockholm office of Mannheimer
Swartling. In 2003 Hober says he
successfully obtained an unpublished
award for a U.S. company in a Swedish
arbitration tribunal after a prosecutor
convinced a Kazakh court to nullify a
contract between the entity and the
Kazakh government.

Some foreign investors and inter-
national watchdogs have been pushing
for reforms.They argue that to attract
more foreign capital and deals, the
Kazakhs need to establish a more
trustworthy legal system. All of them,
including the eponymous Transparency
International, the international anti-
corruption group, use the current buzz
word “transparency” when describing
an essential step. One promising change
is the introduction of jury trials, starting
in January 2007. Although they will
be limited to the most serious criminal
trials, the juries are a move in the
right direction, legal observers say.
“What [Kazakhstan government offi-
cials] want to do is to bring their le-
gal sector more in line with the rest
of the world really, and introducing
jury trials is a way to introduce some
transparency into the process,” says
Christopher Krafchak, who oversees
the American Bar Association’s Cen-
tral and East European Initiative in
Kazakhstan. But, he adds,“It’s not
going to solve the issue.”

—Nate Raymond

▲

Kazakhstan continued...▲
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Petroecuador joined, Texaco’s stake in the
joint venture never exceeded 37.5 per-
cent. Texaco managed oil exploration and
built the pipelines. When Texaco started
winding down its operations in 1992, it
began negotiating a cleanup of its sites
with the Ecuadorean government. 

“After months, years of negotiation,
we came up with a plan in 1995,” says
Ricardo Reis Veiga, Chevron’s associate
general counsel for Latin American liti-
gation. Texaco agreed to a long list of
sites that it would remediate. “We had a
very detailed certification process. Every
single work we did had to be inspected
and approved by different agencies of
the government,” Reis Veiga says. (A re-
mediation is a customary part of any de-
parture from a country, Chevron says,
and is not any admission of environmen-
tal harm.) In 1998, representatives of

Texaco, Ecuador’s environmental minis-
ter, and the head of Petroecaudor signed
a final agreement certifying the remedia-
tion process and releasing Texaco from
any liability. So why, says Chevron, has
another group—30,000 residents in the
region, to be precise—turned around
and sued it? 

“We think we negotiated with the gov-
ernment, which represents the interest of
the people,” says Reis Veiga. “We owe it
to our shareholders and the public to
prove the truth: We did comply with the
remediation.” 

Both sides soon learned that the le-
gal system in Ecuador bore little
resemblance to a U.S.–style trial

process. Trying a case in Ecuador meant
mastering a system based on an arcane,
Napoleonic civil code rather than the
U.S.’s common law system, which relies
on extensive fact-finding and judicial
precedent. In Ecuador there’s no discov-
ery phase, no summary judgment, no

Daubert hearings. And witness testimo-
ny? In the three years of trial, that’s taken
just six days. 

Not that the court is preoccupied with
the trial every day of the week. The court
convenes a few days each month for “ju-
dicial inspections.” Civil law contains the
“inquisitorial principle,” or notion of
judge as investigator, says Oscar Garibal-
di, a partner at Washington, D.C.’s Cov-
ington & Burling who has practiced in Ar-
gentina’s civil law system. “The judge has
an obligation to seek the truth on his own.
That is very ingrained in cultural tradi-
tions.” If a judge is deciding a dispute
about a traffic accident, for example, he’ll
visit the intersection where it occurred. 

Or, if he’s deciding liability in an al-
leged environmental disaster, he’ll go to
the site of the alleged contamination. At
the beginning of the trial, each side came

up with a list of sites they wanted the
judge to see: 95 sites for the plaintiffs, 27
for Chevron. He agreed to the whole list.
(In August a different judge granted the
plaintiffs’ request to cancel 64 inspec-
tions.) The inspections take place at oil
wells, former oil wells, drinking wells, or
production stations in the rural jungle
surrounding Lago Agrio. The plaintiffs al-
lege that, as part of the remediation, Tex-
aco covered pits of formation water with
dirt instead of cleaning them up. They say
that hydrocarbons lace the soil around the
pits. In turn, Chevron says it complied
with the standard of the remediation. The
company also says that if any damage to
the environment exists, it is the result of
antiquated oil production technology
used by Petroecuador, which still oper-
ates in the region.

The inspections are a mobile court
proceeding. Each side will bring up to 15
local lawyers as well as technical assis-
tants, security details, photographers, and
expert witnesses. (The Lago Agrio case is
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A potentially historic parliamentary
and presidential election in Nigeria is
approaching, scheduled for April 2007.
If successful, it will be the first time in
Nigerian history that one civilian gov-
ernment peacefully hands over power to
the next.Yet the rule of law still faces
tremendous difficulties in this oil-rich
West African nation, whose 130 million
people represent more than 200 ethnic-
ities.“The average person doesn’t look
to the formal court system as their first
line of redress,” says Vernice Guthrie-
Sullivan, director of the American Bar
Association’s Africa Law Initiative
Council (ABA–Africa).“They usually
look to it as the last line.”

Nigeria’s judicial system is com-
prised of three distinct forms of law:
common law, from British colonial
rule; local ethnic customary law; and
federal constitutional law.“All of
those uneasily coexist with one anoth-
er, and there are many forms of inter-
nal conflict between them at different
points,” says Chidi Odinkalu, senior le-
gal officer for the Open Society Justice
Initiative (OSJI) in the Nigerian capi-
tal of Abuja. For instance, in an effort
to establish a uniform criminal code,
Nigerian federal law mandates that all
criminal laws must be written. Under
pressure from constituents, the state
governments of 12 northern states
codified Sharia, the Islamic law for-
mally reserved for the customary law
courts. Odinkalu says local Sharia con-
victions often rely on “assumptions,
presumptions, and conclusions [of
guilt] that are not necessarily founded
in logic and fact,” which means many
are overturned by the federal appellate
judiciary.

Furthermore, the machinery of jus-
tice usually works poorly.“Whether
we’re talking the police, the prosecutor-
ial system, the judiciary, or the adminis-
tration—none of these communicate

Both sides soon learned that 

the legal system in Ecuador 

bore little resemblance to a

U.S.–style trial process.

▲

Rule of Law
NIGERIA
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being tried by local counsel in Ecuador;
Jones Day lawyers handle overall strategy,
as well as the litigation in New York.)
Donziger and Reis Veiga come to Ec-
uador for the more important inspec-
tions. Plaintiffs—members of the nearby
communities, often stop by to protest the
conditions in the region. The judge brings
his own experts—technical assistants who
are paid for by both sides and who assist
the judge in his ultimate decision. In the
often-blazing, 100-plus degree heat, the
lawyers expound on the legal issues and
the disputed technical methods. Then the
technicians bore for samples. The inspec-
tions sometimes last six hours. “You have
like a mini-trial, every time we go to a
site,” says Reis Veiga. 

Three years and 42 site visits in, it’s
hard to say who’s winning the trial. Both
sides have written reports, rebuttals, and
answers to the rebuttals about the data
collected from each site. Those will be
taken into account by the court’s own ex-
perts, who will then write their own, sup-
posedly conclusive reports. To date, just
one such report has been released.
(Plaintiffs lawyer Donziger cautions that
court reports are only expected to be nec-
essary when the parties’ experts disagree
on the level of contamination at the sites.) 

In and out of the courtroom, this case
looks more like hand-to-hand combat
than a professional exchange of argu-
ments. In the face of a weak judiciary, the
two sides have resorted to litigation tac-
tics that have gone virtually unchecked by

any judge. Each side accuses the other of
egregious behavior—although few of
these claims are independently verifiable.
Meanwhile, evidence gathering has de-
generated into a scientific free-for-all.

“Chevron is engaged in litigation
strategies that I believe are not ethical,”
says Donziger. He says the company’s ties
to the Ecuadorean military have jeopard-
ized the plaintiffs’ ability to try their case.
According to Donziger, the turning point
came last October when both sides had
assembled in Lago Agrio for a major in-
spection at an oil production site on land
belonging to the indigenous Cofan tribe.
Donziger’s team had arranged for about
100 Cofan villagers, members of the
plaintiffs class, to attend. The night be-
fore the inspection was to take place, the
judge cancelled it, citing security rea-
sons—the villagers were going to sched-
ule a roadblock. Donziger says the securi-
ty tip was a hoax concocted by Chevron’s
private security force, which is linked to
the military. “It was so insulting. It was so
disrespectful. Win or lose, this litigation
should be about people who have never
had access to justice getting access to jus-
tice. The view that [the villagers] would
pose a threat is just outrageous,” says
Donziger. After complaining publicly
about the incident, he says, the plaintiffs
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with one another,” Odinkalu says.“They
don’t have a criminal justice institution-
al memory, so there are no fingerprint
records, no records or files of cases that
were concluded two or three years ago,
and the lawyer in the Ministry of Jus-
tice does not know what the police in-
vestigator in the same case knows.”

The Nigerian police are also known
for taking matters into their own hands,
says Odinkalu.“The police don’t investi-
gate crimes—they just beat folks up,
shoot them, break bones . . . and get
confessions, which usually go nowhere,”
he says, noting that police and armed
forces are often so underpaid that they
sell their weapons to local militias and
other renegade elements. Seeking to ad-
dress police professionalism, in 2001
the government established the Police
Service Commission (PSC) and gave it
far-reaching powers to “appoint, pro-
mote, discipline, and dismiss” any offi-
cer of the Nigeria Police Force. In the
five years since, the PSC has had some
success in reining in excesses by the po-
lice, Odinkalu says.

This does not mean everyone plays
by the new rules. In 2005 the OSJI
helped launch a legal action in Nigeria
to challenge the asylum granted to for-
mer Liberian dictator Charles Taylor. In
retaliation, officers from Nigeria’s state
intelligence service, which is not subject
to PSC jurisdiction, took up positions
outside the organization’s Abuja office
and arrested two employees. After the
OSJI protested, the two employees were
released following a 48-hour detention.
Earlier this year Taylor was extradited,
first to Sierra Leone, then to The
Hague, where at press time he faced
war crimes charges.

Despite success in the Taylor case,
numerous challenges remain. According
to Odinkalu, 20-to-30-year delays in re-
solving commercial disputes are not un-
usual, while allegations of government
corruption and influence peddling by
multinational corporations are com-
mon. All this leads ABA–Africa’s
Guthrie-Sullivan to believe Nigeria
must implement more effective meas-
ures to distribute and manage its vast
assets, while also continuing to deal
with the important issues of corruption,
improving governance, and building re-
spect for the rule of law.“It almost
sounds like a broken record,” she says.
“Because while the issues are so basic
and seem to be repeated again and
again, they need to be addressed.”

—Brian Baxter 

Chevron’s Ricardo Reis Veiga
says that the company fully
complied with a government-
approved cleanup plan.

Nigeria continued...▲
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began receiving threats: One local law-
yer’s office was robbed, with only impor-
tant case documents stolen; a lead plain-
tiff received a threatening call; another
lawyer got a death threat, Donziger says.

After that, Donziger says, the plain-
tiffs employed round-the-clock security
at their offices. They also launched a let-
ter-writing campaign asking the Ecua-
dorean authorities to investigate; the

plaintiffs office in Quito is packed with
postcards from around the world ex-
pressing support. Amnesty International
and the International Commission of Ju-
rists in Geneva have also pressured the
Ecuadorean government for an investi-
gation. Donziger doesn’t directly accuse
Chevron, but doesn’t rule out a connec-
tion: “It’s not out of the question that
Chevron’s private intelligence believes
it’s part of their job to wage a war of es-
pionage on us.”

Chevron denies the plaintiffs’ accusa-
tions and fires back with some of its own.
“Chevron has absolutely no connection,”
to the threats, says Reis Veiga. “They
only talk, and never prove” their facts,
adds Rodrigo Perez, a Chevron local
lawyer. Besides, says Reis Veiga, “I have
some concerns around the behaviors and
actions of the plaintiffs attorneys in
terms of going beyond the practice of
law and exercise of justice.” He says the
plaintiffs have tampered with the sam-
pling data, broken the proper chain of
custody for the data, and regularly defied
court orders on proper sampling tech-
niques. He points to a sworn statement
from a plaintiffs expert who said he
could not authenticate the chain of cus-
tody of samples. 

There is also pervasive chaos in the
courtroom and the judge’s chambers.
In the trial’s three-year lifespan, three
judges have presided thus far. Ecua-

dorean law calls for large cases like the
Chevron matter to be overseen by the
head of the local court where it is tried;
that position rotates every two years. One
judge establishes certain procedures, and
another enforces them as he pleases. It
doesn’t help that Ecuador has little expe-
rience with toxic tort or environmental
cases. The Lago trial is a dispute about
science. But the fundamental ground

rules that govern the trial are themselves
in dispute: Did a judge approve them?
Are they a binding agreement between
two parties? Or just a set of suggestions?

In the early phase of the Lago trial,
scientists and lawyers from both sides
spent nearly six months negotiating
guidelines for the impending judicial in-
spections: what to test, how to test for it,
and how to analyze those tests. The result
was more than 70 pages of highly techni-
cal language laying forth sampling and
analysis methods, presented to and ac-
knowledged by the court in August 2004. 

Donziger views the documents as a
suggestion: “At the end of the day, they
put forth a document that was a general
guide, but it was not binding,” he says. “It
provided a structure for us to communi-
cate about how to do the science in a
country where the judge wasn’t going to
step up and impose his own rules.” He
says, for example, that the guidelines
called for tests that do not truly measure
oil contamination. 

“No one would spend six months 
discussing this and say, ‘I never agreed
to it,’ ” responds Reis Veiga. “The way I
see it is they are failing to obey an order
of the court.” But Donziger says
Chevron isn’t following the agreement
either—sometimes, for example, testing
in places far from oil wells. Chevron de-
nied the charges. “I guarantee to you
that Chevron has consistently complied

with this agreement,” says Reis Veiga. 
The disagreement about whether in

fact there is any binding agreement
could ultimately call into question the le-
gitimacy of the proceeding in Lago
Agrio. Because they are not following
the same procedures—whether court-
ordered or not—each side is basically
coming up with scientific results that
support its own case. Chevron, for exam-
ple, uses a test for contamination that
was used in its remediation in the 1990s.
Plaintiffs’ experts call the test “complete-
ly inappropriate” for oil contamination,
and don’t use it. The two sides take dif-
ferent amounts of samples: Chevron of-
ten logs hundreds, and the plaintiffs a
quarter of that number per inspection.
Neither side believes in the accreditation
of the lab the other uses. Currently, no
judge has quelled this bickering. 

There’s little to signify that Lago
Agrio’s courthouse is anything but
another semidilapidated building

on a strip of semidilapidated buildings.
There’s no august architecture, no reliefs
of the scales of justice—just a sign at the
top of a four-story building that you must
tilt your head back to read, “Corte Supe-
rior de Justicia.” At street level there’s an
open-air stationery store.

The current presiding judge, Superior
Court Judge German Yanez, keeps his
chambers on the third floor. He is used to
overseeing divorces or petty crimes, even
the occasional drug-trafficking case, not
politically charged environmental class
actions. He appears shell-shocked by the
trial he’s overseeing, shrugging his shoul-
ders and looking up toward the sky be-
fore answering questions in a slow, delib-
erate manner; he frequently responds
with a Spanish version of the sentence,
“As the judge, I have to fulfill what the
law sets forth,” which he repeats like a
mantra. It is a nice way of saying that he’s
just acting as a traffic cop, waving people
through or stopping the rush. When it
comes to the accusations of evidence
tampering and death threats, for exam-
ple, Yanez says, “Logically, the parties, as
much the plaintiffs as the defense, accuse
each other of many things. They are de-
fending their positions.” He adds, “I am a
simple observer of the actions of the 

▲ Each side accuses the other

of egregious behavior, and 

evidence gathering is now a

scientific free-for-all.
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parties. . . . It’s not my job to investigate
the causes or reasons of actions outside of
this trial.” When asked about the differ-
ing scientific methods, he simply shrugs
his shoulders and points to the inspection
protocol. And then he says that judicial
decisions about the methods can be
made only at the end of the trial. 

Yanez probably won’t decide the out-
come of this trial; his term expires in Jan-
uary 2008. The judge who does ultimate-
ly rule will rely on the record that’s piled
up from all the judges before him, mostly
the scientific reports from the previous
judges’ experts. Notes plaintiffs’ lawyer
Alberto Wray: “Even a very good [report]
will never be the same thing as a judge
who is present in the field.” The deciding
judge will have hundreds of thousands of
pages to sift through; about 110,000
pages have accumulated in the case so
far, and the court has a separate room—a
converted supply closet—to house them.

Under the Ecuadorean law that gov-
erns this trial, matters of law aren’t deter-
mined until the end. The case could
theoretically be thrown out on a juris-
dictional issue or statute of limitations

after many years of trial. If it gets to an
award stage, there’s even more guessing.
Ecuador isn’t known for its multibillion-
dollar awards. Columbia Law professor
Garro notes that it all comes down to the
question: “How do you value human life
in Ecuador, which has hundreds of dol-
lars of [per capita] GDP?” 

Federal judges in the U.S. aren’t
bound to enforce foreign judgments.
Chevron won’t say for sure that it will pay
any judgment imposed in the Lago Agrio
case: “I don’t think we can say any award
would be an internationally enforceable
award based on full faith and credit,” says
Jones Day’s Cullen. “We are at the begin-
ning of the process. It would be very dif-
ficult to piece out what would happen [if
there were an award]. It would be irre-
sponsible.” Aside from a brief settlement
discussion when the case was in New
York, there have been no publicly ac-
knowledged settlement talks.

Chevron believes its solution to the
entire Lago Agrio fiasco lies in the
courtroom of New York federal district
court judge Leonard Sand. The story of
the nascent dispute in New York is a

parallel tale to the Ecuador litigation,
one that began soon after the opening
moments of the Lago Agrio trial. In
2004 Chevron filed an arbitration with
the American Arbitration Association
against Petroecuador. The arbitration

Chevron counsel Thomas
Cullen, Jr., of Jones Day: 
The Ecuador case “has got 
history and resonances
beyond a normal litigation.”
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was an attempt to protect the U.S.
company against an unfavorable out-
come from the trial in Ecuador—an in-
surance policy against losses abroad.
Chevron claims the Lago Agrio case is
illegitimate, citing the 1998 promise by
Ecuador (in the form of Petroecuador)
to release Texaco from all environmen-
tal liability and claims. In its arbitration
filing, Chevron claims Petroecuador—
and, by extension, the Ecuadorean gov-
ernment—has breached this agree-
ment. Chevron cites the joint venture
agreement between Texaco and Gulf in
the 1970s, arguing that Petroecuador
stepped into Gulf’s shoes by signing on
to the joint venture. Under the con-
tract, Chevron says, arbitration is the
appropriate channel for any future dis-
pute between the two parties.

The Ecuadorean government re-
sponded by questioning the very legiti-
macy of the contract Chevron cited,
saying the two parties never had a con-
tract that was subject to arbitration. (At
the time, Ecuador was represented pro
bono by Terry Collingsworth of the In-
ternational Labor Rights Fund, a friend

of Bonifaz and cocounsel with him in
other cases.) Ecuador sued Chevron in
state court in New York to stay the arbi-
tration. The case was later removed to
Judge Sand’s federal courtroom, where
it has blossomed into a full-fledged
contract dispute. Ecuador says it’s a
ploy for Chevron to avoid the Lago
Agrio trial: “When [Texaco was] first
sued by Ecuadorean plaintiffs, this nev-
er [came] up. It’s not until they are
down there that they turn around and
come up with this creative argument,”
says Raul Herrera, a partner at Win-
ston & Strawn who now represents
Ecuador. (Collingsworth declines to
comment on the switch.) 

If Judge Sand decides in Chevron’s
favor, there could be enormous conse-
quences for Ecuador. According to
Chevron’s argument, Petroecuador
would have to indemnify Chevron for
any awards against the U.S. oil compa-
ny. This means that Ecuador—because
it owns Petroecuador—would have to
pay up if there’s an award in the Lago
Agrio trial, according to Chevron’s rea-
soning. “What happens in Lago doesn’t

necessarily decide the issue of who
pays,” says Cullen. 

The prospect of a big payout has
forced Ecuador to play another card. In
July it fired back with a fraud defense in
the New York case, saying that the reme-
diation contract was executed with fraud-
ulent tactics and that Chevron had “mis-
represented the environmental status of
the producing and shut-down oil fields”
to the Ecuadorean government. Ecuador
alleges that Chevron knowingly covered
up pits with soil during the remediation
in an attempt to hide the contamination
from the Ecuadorean government. It’s
the same argument the class plaintiffs
have employed in Lago Agrio. “They
need to establish there is some material
fact that we lied to them about,” Cullen
retorts of Ecuador’s allegations.

The case is set for a bench trial next
March. And therein lies the greatest
irony of the case: that a federal judge in
New York City could decide who pays in
an environmental case that another U.S.
judge had once sent to Ecuador.

E-mail: ckolker@alm.com

TechLaw’s law:
ELECTRONIC DISCOVERY is only as good as the tools available and the experts 
supporting you.

For more information, call 800-TECHLAW (832.4529).
www.TechLawSolutions.com

LitSup_Chevron_Fall06  9/21/06  11:38 AM  Page 32


	FLit2006pg020.pdf
	FLit2006pg021rev.pdf
	FLit2006pg022.pdf
	FLit2006pg023.pdf
	FLit2006pg024.pdf
	FLit2006pg026.pdf
	FLit2006pg028.pdf
	FLit2006pg030.pdf
	FLit2006pg032.pdf

