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Defendants Countrywide Bank FSB (sued as Countrywide Bank, a division of Treasury 

Bank, N.A.) and Countrywide Home Loans, Inc. (in its own name and sued as Countrywide 

Correspondent Lending and Full Spectrum Lending, Inc.) (collectively, “Countrywide”) 

respectfully oppose the Motion of Courtroom View Network (“CVN”) to Intervene Pursuant to 

Fed. R. Civ. P. 24 and to Provide Audio-Visual Coverage of Argument Via Secure Internet Feed 

(“Motion” or “Motion to Intervene”).  

INTRODUCTION 

 Since the end of the Federal Judicial Conference Pilot Program in 1994, cameras and 

recording equipment have never been permitted in any courtroom in this District for other than 

ceremonial proceedings.  CVN’s Motion to Intervene thus makes an unprecedented request to 

reverse the long-standing policy of the federal courts in general, and the District of 

Massachusetts in particular, and seeks to bring cameras and microphones into this Court so that 

CVN may broadcast the upcoming hearing on Countrywide’s Motion to Dismiss (the 

“Hearing”).  CVN cloaks its Motion in terms of the public good, purporting to intervene so that 

“the public” and “potential class members” may view the proceedings over the internet.  

Memorandum in Support of Motion to Intervene (“CVN Memo”) at 1, 5.  But its own papers 

make clear that CVN only proposes to provide internet “narrowcast” coverage to those of its 

customers (“financial journalists, Wall Street analysts [and] members of the legal profession”) 

who have paid a subscription fee to CVN.  See Verified Intervention Complaint for Relief 

Pursuant to Local Rule 83.3 (“Verified Complaint”), ¶ 5.  That is, the public will not gain 

broader access to the Hearing if CVN’s Motion is granted.  There is no “public interest” here, 

and CVN’s commercial advancement and that of its analyst client base is no reason to undo this 

District’s long-standing policy against courtroom cameras. 
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Beyond CVN’s motivation, the Motion to Intervene should be denied on its merits for at 

least four reasons.  First, CVN does not meet the criteria necessary to gain intervention under 

Rule 24 of the Federal Rules of Civil Procedure.  The First Circuit requires that a proposed 

intervenor establish each of four separate elements (timeliness of the application, an interest 

relating to the property or the transaction, risk that disposition of the litigation would impair or 

impede protection of that interest, and risk that the interest will not be protected by existing 

parties), and CVN’s Motion fails to satisfy any of the requirements, let alone all of them.  

Travelers Indem. Co. v. Dingwell, 884 F.2d 629, 638 (1st Cir. 1989). 

Second, the Rules of this Court plainly prohibit the broadcasting of court proceedings in 

the manner CVN requests.  Local Rule 83.3 allows recordings and broadcasts only for particular 

exceptions, and none of those exceptions – i.e. recording of a ceremonial proceeding or 

recording to preserve evidence – are at issue in CVN’s request.  CVN’s citations to a smattering 

of instances in which cameras were allowed in New York federal courts under an entirely 

different rule have no bearing on the application of the local rules of this Court.   

Third, as none of the Rule 83.3 exceptions apply, CVN’s Motion in effect asks this Court 

to overturn the long-standing prohibition against cameras and recording devices under that Rule.  

But such a drastic change to the Local Rules can only be accomplished by a majority vote of all 

the District of Massachusetts judges, not through an isolated request to a single judge.  To 

Countrywide’s knowledge, there has never been a single instance where a judge of this Court has 

allowed a party to videotape, record or broadcast non-ceremonial court proceedings since the 

pilot program authorized by the Federal Judicial Conference allowing such recordings ended in 

1994.  As such, CVN’s request to intervene in this case to fundamentally re-write Rule 83.3 

either must be denied or brought before the full judiciary in this District for consideration.   
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Finally, CVN’s policy arguments that the concerns of the Judicial Conference are not 

implicated by its Motion are simply not true.  CVN’s own marketing materials show an inherent 

danger in selective editing and reporting of the Hearing – some of the very concerns that led the 

Judicial Conference to warn against the use of cameras in the federal courts.  Nor is CVN’s 

unprecedented request necessary for public access to the Hearing.  Indeed, as noted above, the 

public will not gain greater access as a result of any CVN broadcast, and the only apparent 

beneficiary will be CVN’s bottom line. 

The Motion to Intervene should be denied. 

PROCEDURAL AND FACTUAL BACKGROUND 

 On July 12, 2007, plaintiffs Gillian Miller, Lakisha Austin, Arthur Davis and Luella 

Davis (collectively, “Plaintiffs”) filed this putative class action against Countrywide and two 

other parties, raising claims of racial discrimination in the origination of their mortgage loans.  

See generally Class Action Complaint, Docket Entry #1.  Countrywide filed a Motion to Dismiss 

on September 10, 2007.  See Countrywide’s Motion to Dismiss, Docket Entry #16.  Judge 

Stearns heard oral argument on the Motion to Dismiss on April 10, 2008.  At no time prior to the 

April 10, 2008 hearing did CVN, or any other party, seek to intervene to record or otherwise 

broadcast that hearing.  A full transcript of that hearing was subsequently prepared and will be 

available to the public, in accordance with the policies of this Court.  See District of 

Massachusetts Transcript Redaction Policy (requiring transcripts filed with the Court to be 

publicly available 90 days after filing with the clerk of court).   

 Before Judge Stearns rendered a decision on the Motion to Dismiss, he recused himself 

from this matter, and the litigation was eventually reassigned to this Court.  See Order of 

Recusal, Docket Entry #36; May 8, 2008 Electronic Notice of Reassignment.  On May 20, 2008, 
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the Court scheduled another hearing on the Motion to Dismiss for July 9, 2008.  See May 20, 

2008 Electronic Notice of Hearing.  On June 18, 2008, CVN finally filed their Motion to 

Intervene.  See Motion to Intervene, Docket Entry # 50. 

 According to CVN’s Motion and Verified Complaint, CVN provides a “narrowcast” of 

trial and court proceedings “over the Internet, through a secure feed, to authorized persons who 

pay a fee to CVN.”  Verified Complaint, ¶ 3; CVN Memo at 1.  That is, CVN’s broadcasts are 

not available to the general public.  Though Countrywide requested a list of customers on whose 

behalf CVN seeks to transmit its “narrowcast,” so that Countrywide could understand (and 

explain to the Court) CVN’s interest in these proceedings, CVN has stonewalled this reasonable 

request.  See June 25, 2008 letter from McGarry to Sherman and June 26, 2008 Letter from 

Sherman to McGarry, collectively attached hereto as Exhibit A.  CVN’s own materials state that 

its customers include “financial journalists, Wall Street analysts [and] members of the legal 

profession.”  Verified Complaint, ¶ 5.  CVN’s marketing materials also indicate that it normally 

provides its services to “legal and business professionals,” as distinguished from members of the 

general public.  See Courtroom Live FAQs, FAQ No. 2 (www.courtroomlive.com/about), 

attached hereto as Exhibit B.   

ARGUMENT 

I. CVN IS NOT ENTITLED TO INTERVENE UNDER FED. R. CIV. P. 24. 
 

CVN asks to (1) intervene in order to (2) seek permission to provide audio-visual 

coverage of the Hearing under Local Rule 83.3.  But this Court need not even consider the 

second part of the request, as CVN’s Motion should be denied because it fails to make the 

required four-part showing for intervention as of right under Rule 24(a)(2), and because it is not 

a government officer or agency, as required for permissive intervention under Rule 24(b)(2) – 
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i.e., the two grounds on which CVN seeks to intervene.  Verified Complaint at 1; CVN Memo at 

12-13.1 

A. CVN Cannot Intervene as a Matter of Right under Fed. R. Civ. P. 24(a). 

 Under long-standing First Circuit precedent, a party seeking to intervene as of right under 

Rule 24(a)(2) must meet four requirements: 

First, the application must be timely.  Second, the applicant must claim an interest 
relating to the property or transaction which is the subject of the action.  Third, 
the applicant must be so situated that the disposition of the action may as a 
practical matter impair or impede her ability to protect that interest.  Fourth, the 
applicant must show that her interest will not be adequately represented by 
existing parties. 
 

Travelers Indem. Co. v. Dingwell, 884 F.2d 629, 637 (1st Cir. 1989) (emphasis added).  

Establishing all four elements is required for intervention.  Id. (“An applicant who fails to meet 

any one of these requirements cannot intervene as of right under Rule 24(a)(2).”); see also Public 

Service Co. of New Hampshire v. Patch, 136 F.3d 197, 204 (1st Cir. 1998) (“An applicant for 

intervention as of right must run the table and fulfill all four of these preconditions.  The failure 

to satisfy any one of them dooms intervention.”).   

CVN has failed to meet any of Rule 24’s requirements, let alone all of them.   

                                                 
1  Rule 24(a)-(b) provides: 

(a) INTERVENTION OF RIGHT. On timely motion, the court must permit anyone to intervene 
who (1) is given an unconditional right to intervene by a federal statute; or (2) claims an interest 
relating to the property or transaction that is the subject of the action, and is so situated that 
disposing of the action may as a practical matter impair or impede the movant’s ability to protect 
its interest, unless existing parties adequately represent that interest. 

(b) PERMISSIVE INTERVENTION. 

(1) In General. On timely motion, the court may permit anyone to intervene who: (A) is given a 
conditional right to intervene by a federal statute; or (B) has a claim or defense that shares with the 
main action a common question of law or fact. 

(2) By a Government Officer or Agency. On timely motion, the court may permit a federal or state 
governmental officer or agency to intervene if a party’s claim or defense is based on: (A) a statute 
or executive order administered by the officer or agency; or (B) any regulation, order, 
requirement, or agreement issued or made under the statute or executive order. . . . 
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First, CVN’s application is not timely, and CVN makes no attempt in its Motion to 

establish otherwise.  Judge Stearns already conducted one hearing on Countrywide’s Motion to 

Dismiss three months ago.  A transcript of the hearing has been prepared and filed, and will be 

publicly available ninety days after filing.  CVN failed to seek intervention prior to that hearing, 

and further delayed to make its request as to this Hearing until two weeks ago, despite the fact 

that the Hearing has been scheduled on the court docket since mid-May.  CVN’s belated filing of 

its Motion means that briefing from all parties will not be completed until July 2, 2008, only a 

week prior to the hearing.  CVN’s unexplained delay alone is sufficient reason to deny the 

Motion.  See Travelers Indem. Co., 884 F.2d at 637. 

 Second, CVN has failed to demonstrate that it has “an interest relating to the property or 

transaction” at issue in this litigation, i.e. Plaintiffs’ claims of discrimination against 

Countrywide.  CVN’s only claim on this point is that it has “an interest in covering the July 9 

argument as an Internet-based provider of coverage of legal proceedings.”  CVN Memo at 13.  

Such a generalized interest is insufficient to satisfy the requirements for intervention as a matter 

of right, because CVN’s generalized interest in covering legal proceedings is not one related to 

the dispute between Countrywide and Plaintiffs.  Travelers Indem. Co., 884 F.2d at 637 (“[T]he 

intervenor’s claim must bear a ‘sufficiently close relationship’ to the dispute between the original 

litigants . . . .”); Patch, 136 F.3d at 205 (“[U]ndifferentiated, generalized interest in the outcome 

of an ongoing action is too porous a foundation on which to premise intervention as of right.”); 

Massachusetts Food Ass’n v. Sullivan, 184 F.R.D. 217, 221 (D. Mass. 1999) (denying 

intervention where interests were “simply too general”).  Here, CVN lacks even an indirect 

interest in the outcome of the litigation.   

Moreover, when the “interest” claimed by the would-be intervenor invokes an entirely 
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different legal issue than those encompassed in the underlying litigation, a would-be intervenor 

cannot satisfy Rule 24(a)(2).  See Travelers Indemn. Co., 884 F.2d at 639 (denying intervention 

request based on insurance contract rights where underlying litigation raised tort claims, rather 

than contractual rights).  Here, CVN does not and cannot claim an interest in the outcome of the 

litigation between the Plaintiffs and Countrywide, but rather only an interest in covering the 

proceedings.  This is not enough to intervene as of right. 

 Third, CVN does not even argue that “the disposition of the action may as a practical 

matter impair or impede [its] ability to protect [its] interest.”  Travelers Indem. Co., 884 F.2d at 

637.  CVN’s apparent hope that the Court will ignore this requirement is understandable, given 

that there is no conceivable way that the Court’s ruling for or against Countrywide on its Motion 

to Dismiss will impair CVN’s purported interest in covering those proceedings.  CVN’s failure 

to address this mandatory aspect of the four-part intervention standard means that this neglected 

requirement is not met, and accordingly, CVN cannot intervene.  See Patch, 136 F.3d at 204 

(requiring that a would-be intervenor make “a satisfactory showing” that the disposition of the 

action would impair its interest, and that failure to make such a showing “dooms intervention”). 

Finally, CVN has failed to show that its interests will not be adequately represented by 

existing parties.  CVN asserts only that “it is in a far better position than the parties to vindicate 

the interests in access to these proceedings of the non-party stakeholders and the public 

generally.”  CVN Memo at 13.  This is simply untrue.   Nothing prevents any member of the 

public from attending the proceedings or obtaining transcripts.  Indeed, to counsel’s recollection, 

there were a number of persons at the first hearing held before Judge Stearns.  CVN itself admits 

that the Hearing is “open to the public,” and it could attend if it so desired.  See Verified 

Complaint, ¶ 49.  CVN’s only complaint is that it will not be allowed to record and broadcast 
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these proceedings, and thereby serve its economic interests by selling the broadcast to paying 

customers.  Such a recording is hardly required for traditional public access.   

B. CVN’s Legal Support for its Motion is Inapplicable. 
 
The weakness of CVN’s application for intervention as of right is underscored by its 

inability to cite to a single case from within the First Circuit permitting the intervention of a third 

party seeking to provide audio-visual coverage of court proceedings.  CVN does not point to a 

single instance of broadcasting of district court proceedings of any type in this District, or 

elsewhere in the First Circuit, since the experiment in broadcasting ended more than a decade 

ago.   

CVN cites to cases from other jurisdictions that CVN claims faced “the very question 

presented here.”  CVN Memo at 13.  But the “question presented” in CVN’s cases apply either a 

different (and far more lenient) intervention standard than the First Circuit’s, or apply no 

standard at all.  See CVN Memo at 12-13, citing Katzman v. Victoria’s Secret Catalogue, 923 F. 

Supp. 580, 583 (S.D.N.Y. 1996) (analyzing Rule 24(a)(2) intervention under a two-part 

standard); Hamilton v. Accu-Tek, 942 F. Supp. 1 (E.D.N.Y. 1996) (never mentioning Rule 24).  

Thus, CVN’s reliance on a smattering of New York cases where the First Circuit’s intervention 

requirements were not applied provides no guidance at all to this Court. 

CVN’s assertion that intervention here would be “consistent with First Circuit case law” 

(CVN Memo at 13) is similarly unpersuasive, as the cases it relies on concern efforts by third 

parties to intervene in order to gain access to discovery material subject to a protective order.  

See, e.g., Massachusetts v. Mylan Laboratories, Inc., 246 F.R.D. 87, 91-92 (D. Mass. 2007) 

(where plaintiff state government moved to modify protective order, court suggested in dicta that 

third parties could seek access to documents regarding the subject of the litigation by way of 
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intervention).  In those circumstances, the proposed intervenor could actually claim some interest 

in the “property or transaction” that is the subject of the action and some inability to access the 

information without court order.  For example, in Mylan Laboratories, the government sought to 

obtain access to discovery materials for use in its own investigation as to whether defendant 

violated Medicare laws.  Id; see also Public Citizen v. Liggett Group, Inc., 858 F.2d 775, 777-78 

(1st Cir. 1988) (public health intervenor requesting access to discovery materials regarding 

defendant’s knowledge of dangers from tobacco products).  Here, CVN can make no such claim 

– it simply wants to broadcast a purely legal hearing from a dispute in which it has no interest.  

The plain language of Rule 24(a)(2) and controlling First Circuit law do not permit CVN to 

intervene here. 

Finally, CVN’s citation to Globe Newspaper Co. v. Superior Court, 457 U.S. 596 (1982) 

for the proposition that “representatives of the press and general public ‘must be given 

opportunity to be heard on the question of their exclusion’” is inapposite to its Motion.  CVN 

Memo at 13.  Globe Newspaper did not address whether a media entity can seek intervention 

under Rule 24.  Rather, it focused on the constitutionality of a state statute which excluded all 

non-parties from criminal proceedings regarding sexual assault of under-age victims.  Id. at 598-

602.  Nowhere in the opinion is intervention under Rule 24 discussed, and CVN’s out-of-context 

quotation is from a footnote citing to a concurring opinion from an earlier Supreme Court case.  

Id. at 609 n. 25 (citing Gannet Co. v. DePasquale, 443 U.S. 368, 401 (1979) (Powell, L, 

concurring)).  In contrast to Globe Newspaper, CVN is not seeking to be allowed to attend the 

Hearing, as CVN concedes that the Hearing is open to the public.  Verified Complaint, ¶ 49.  

Rather, it seeks to record and broadcast the Hearing, and Supreme Court dicta in a different 

context does not aid its invocation of Rule 24. 

 9  



C. CVN Cannot Seek Permissive Intervention under Fed. R. Civ. P. 24(b). 

CVN’s alternative basis for intervention, i.e., permissive intervention under Rule 

24(b)(2), should not detain the Court long.  CVN Memo at 13, n. 6.  CVN cannot intervene under 

Rule 24(b)(2) because the rule is expressly limited to “federal or state governmental officer[s] or 

agenc[ies].”  Fed. R. Civ. P. 24(b)(2).  CVN, by contrast, is a “media organization” and a 

“newsgathering division of Courtroom Connect.”  Verified Complaint, ¶¶ 1, 3.  As such, CVN is 

ineligible for intervention under Rule 24(b)(2). 

Despite multiple references to Rule 24(b)(2), CVN may have actually intended to seek 

permissive intervention under Rule 24(b)(1).2  Assuming such an intention, however, CVN does 

not meet the Rule 24(b)(1) standard either, for that Rule makes clear that CVN only would 

qualify for permissive intervention if it “has a claim or defense that shares with the main action a 

common question of law or fact.”  Fed. R. Civ. P. 24(b)(1).  CVN’s request to broadcast these 

proceedings has no common questions of law or fact with Plaintiffs’ racial discrimination claims. 

II. CVN’S REQUEST TO BROADCAST THESE PROCEEDINGS IS IMPROPER 
UNDER THE RULES OF THIS COURT. 

 
 Beyond the fact that CVN should not be allowed to intervene under Rule 24, CVN’s 

request to broadcast the Hearing should be denied because the request is expressly barred by 

Local Rule 83.3.  CVN attempts to avoid the application of Rule 83.3 by selectively quoting 

certain parts of the Rule and looking to outside jurisdictions for support for its unprecedented 

request.  Nothing in CVN’s argument, however, changes the fact that its request is barred by the 

very rule under which it seeks relief, and is inconsistent with District of Massachusetts and 

Judicial Conference policy. 

                                                 
2  See Report of the Civil Rules Advisory Committee (July 20, 2006), Committee on Rules of Practice and 

Procedure of the Judicial Conference of the United States, at 71-72 (showing “stylistic” changes to Rule 24 
effective in 2007 which renumbered paragraphs in Rule 24).   
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A. Local Rule 83.3 Does Not Allow for CVN’s Request to Broadcast and Record 
the Hearing. 

 
 Local Rule 83.3 governs the photographing, recording and broadcasting of judicial 

proceedings.  The Rule makes plain that the recording and broadcasting of court proceedings is 

not permitted: 

Except as specifically provided in these rules or by order of the court, no person 
shall take any photograph, make any recording or make any broadcast by radio, 
television or other means, in the course of or in connection with any proceedings 
of this court, on any floor of any building on which proceedings of this court are 
or, in the regular course of business of the court, may be held.  

 
D. Mass. Local R. 83.3(a) (emphasis added).  The Rule then explicitly lists the only exceptions 

to the prohibition, which CVN completely ignores in its Motion: 

The court may permit (1) the use of electronic and photographic means for the 
preservation of evidence or the perpetuation of a record, and (2) the broadcasting, 
televising, recording or photographing of investitive, ceremonial or naturalization 
proceedings.  

 
D. Mass. Local R. 83.3(c) (emphasis added).  The Rule also contains exceptions for voice 

recordings by court reporters “for the sole purpose of discharging their official duties” and for 

the use of dictation in the clerk’s office for the purpose of reviewing files.  D. Mass. Local R. 

83.3(b), (d). 

 The language of Rule 83.3 is clear that recordings and broadcasts of court proceedings 

are prohibited unless the person seeking to make such a recording falls within one of the 

specified exceptions to the Rule.  Here, CVN does not meet any of the exceptions.  CVN is not a 

court reporter, and is not proposing to use dictation to review files in the clerk’s office.  CVN 

does not propose to record the proceedings in order to preserve evidence or perpetuate the 

record; in fact, the official court reporter will prepare a transcript of the Hearing without the need 

for assistance from CVN.  Finally, the court proceeding that CVN wishes to record is not an 
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“investitive, ceremonial or naturalization proceeding.”  Notably, the language of the Rule itself 

does not even guarantee that a party would be allowed to record or broadcast proceedings even if 

the exceptions were met, as Rule 83.3 only states that a court “may permit” recording in such 

circumstances.  D. Mass. Local R. 83.3(c) (emphasis added). 

Given the permissive, rather than mandatory, nature of these exceptions, it is plain that 

the language seized upon by CVN in its Motion to Intervene – i.e. that permission to record or 

broadcast may be given by court order – was intended to allow the Court to grant permission for 

those parties who met the exceptions set forth in the Rule, not to generally allow recordings.  

CVN cites no authority for any other construction of Rule 83.3 and there is no such authority.  

As CVN does not fall within the exceptions listed in Rule 83.3, it should not be allowed to 

conduct its “narrowcast” of the Hearing. 

B. Local Rule 83.3 Follows the Policies of the Judicial Conference, Which 
Require that CVN’s Request Be Denied.  

 
 The Policy Statement of the Federal Judicial Conference also requires the rejection of 

CVN’s request and is entitled to considerable deference.  Rule 83.3 precisely tracks the policies 

set forth by the Judicial Conference, which CVN itself acknowledges runs contrary to its request.  

See CVN Memo at 9.  CVN attempts to convince the Court to ignore the Judicial Conference’s 

statement by arguing that Local Rule 83.3 “does not track current Judicial Conference policy.”  

Id. at 17.  This statement is false, as CVN’s own moving papers demonstrate.   

Under the Policy Statement, the Judicial Conference recommended only allowing 

cameras and other recording equipment for specified purposes, such as “investitive, 

naturalization or other ceremonial proceedings,” “for the preservation of evidence,” “for the 

perpetuation of the record of the proceedings,” and “for other purposes of judicial 

administration.”  See Judicial Conference Policy Statement, Appendix B, Declaration of 
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Jonathan Sherman (“Sherman Decl.”), Exh. 7.  As the commentary to the Policy Statement 

states: 

The general policy of the Conference recognizes a distinction between ceremonial 
proceedings and non-ceremonial proceedings.  Cameras and electronic 
reproduction equipment may be used in the courtroom during ceremonial 
proceedings for any purpose.  During non-ceremonial proceedings, they may be 
utilized only for the limited purposes specified in the policy statement . . . . 
 

Id. at 2 (emphasis added).  Thus, the Judicial Conference’s policy is straightforward – unless a 

request to broadcast court proceedings falls within a specified exception to the general ban on 

cameras and recording devices, such a request should not be granted. 

 The Judicial Conference’s Policy Statement is important here for at least two reasons.  

First, as CVN admits, “the views of the Judicial Conference are entitled to respectful attention.”  

United States v. Merric, 166 F.3d 406, 412 (1st Cir. 1999).  Second, Rule 83.3 directly tracks the 

language used in the Policy Statement.  Indeed, the four exceptions listed in Rule 83.3(b), (c) and 

(d) are precisely the same exceptions set forth in the Judicial Conference Policy Statement.  

Thus, it is clear that Rule 83.3 was intended to track the Policy Statement, and unless its 

exceptions are met, both Rule 83.3 and the Policy Statement dictate that requests for allowing 

cameras and other recording equipment in a courtroom should be denied.   

Indeed, that Local Rule 83.3 is intended to follow the policy of the Judicial Conference is 

evidenced by the timing of its enactment.  Local Rule 83.3 was enacted in September 1990, the 

same time the Judicial Conference enacted its Policy Statement.  Thus, despite CVN’s statements 

to the contrary, Rule 83.3 was plainly designed to implement the Judicial Conference’s 

recommendations, and is further reason why the Motion to Intervene should be denied.   

This District’s intent to follow the Judicial Conference Policy is further evidenced by the 

fact that, to Countrywide’s knowledge, no judge in this District has allowed cameras or recording 
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equipment in non-ceremonial proceedings since the pilot program ended in 1994.  Counsel for 

Countrywide surveyed the Chief Deputy Clerk and Training and Quality Control Manager for 

the Court, as well as the available courtroom clerks for each judge in this District, and confirmed 

that no judge has allowed cameras in the courtroom for non-ceremonial proceedings since 1994.  

Declaration of Francis G. Kelleher at ¶¶ 4-7, attached hereto as Exhibit C.  Thus, the practice in 

this District confirms application of Judicial Conference policy here – no cameras are permitted. 

C. CVN’s Cases from New York Federal Courts are Inapplicable to Proceedings 
in the District of Massachusetts. 

 
 In an attempt to piggyback the successes of certain media outlets in New York in 

receiving access to court proceedings, the only cases cited by CVN in support of its request to 

“narrowcast” the proceedings in this litigation come from the Eastern and Southern Districts of 

New York.  See CVN Memo at 11-13 (citing Marisol A. v. Giuliani, 929 F. Supp. 660 (S.D.N.Y. 

1996), Hamilton, 942 F. Supp. 136, and others).  As an initial matter, the showing is suspiciously 

positive.  Several individual judges show up repeatedly, suggesting that there are only a limited 

number of jurists who have allowed such requests.  Moreover, CVN chose not to inform the 

Court whether, and under what circumstances, its own requests for broadcasting have been 

denied.  In fact, when Countrywide requested such information, CVN produced documents 

showing that it has been denied access to record and broadcast hearings in the past.  See Exh. A.   

In any event, the New York cases are inapposite, for the rule governing the use of 

cameras and recording equipment these Districts is different from Local Rule 83.3.  Local Civil 

Rule 1.8 for the Eastern and Southern Districts of New York governs the use of recording 

equipment in those districts, and provides only that “[n]o one other than court officials engaged 

in the conduct of court business shall bring any camera, transmitter, receiver, portable telephone 

or recording device into any courthouse or its environs without written permission of a judge of 
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that court.”  E.D.N.Y. & S.D.N.Y. Civ. R. 1.8.  Unlike Rule 83.3, the New York rule is very 

permissive, does not track the Policy Statement, and apparently leaves the use of cameras up to 

any judge willing to give “written permission.”  The Massachusetts rule, and its embracement of 

the Policy Statement, is the polar opposite. 

 CVN attempts to show that Rule 83.3 tracks the provisions of New York’s rule by 

arguing that Rule 83.3 does not differentiate between types of proceedings when considering 

whether to allow cameras into the courtroom.  CVN Memo at 17.  To support this point, CVN 

cites to local rules from Pennsylvania and Florida as examples of local rules which do make such 

exceptions.  Id., citing E.D. Pa. Civ. R. 83.3; S.D. Fla. Gen. R. 77.1.  But as discussed above, 

CVN’s argument simply ignores the majority of the text under Local Rule 83.3.  The language of 

Local Rule 83.3 tracks the language in the Pennsylvania and Florida rules, and all contain the 

exact same exception to the general prohibition on cameras and broadcasting in the court for 

ceremonial proceedings.  Compare D. Mass Local R. 83.3(c) with E.D. Pa. Civ. R. 83.3; S.D. 

Fla. Gen. R. 77.1.  Thus, despite CVN’s claims, Local Rule 83.3 does not allow the same broad 

discretion as the New York rule, and only provides for the allowance of cameras in the Court 

under the explicit exceptions contained in the Rule. 

III. CVN’S REQUEST TO “NARROWCAST” A MOTION TO DISMISS HEARING 
TO PAYING SUBSCRIBERS SHOULD BE PROPERLY BE HEARD BY THE 
FULL PANEL OF JUDGES IN THE DISTRICT OF MASSACHUSETTS. 

 
 Given that the plain language of Local Rule 83.3 and the Judicial Conference Policy 

Statement forbid the type of broadcast CVN seeks, its Motion amounts to nothing less than an 

attempt to overturn Local Rule 83.3.  As such, the mechanism CVN seeks to utilize – a court 

order from a single judge of this Court – is simply not appropriate.  CVN’s attempt to overturn 

the long-standing policies of this Court, as defined in the Local Rules, should not be effectuated 
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by a single member of this Court.  Rather, as the Federal Rules of Civil Procedure mandate, once 

enacted, “a local rule . . . remains in effect unless amended by the court or abrogated by the 

judicial council of the circuit.”  Fed. R. Civ. P. 83(a)(1) (emphasis added).  The Rule further 

provides that for the court to act on its local rules, it must do so “by a majority of its district 

judges.”  Id. 

 Here, CVN essentially asks this Court to overturn Local Rule 83.3 without the assent of 

even the Chief Judge, let alone a majority of the judges of the District of Massachusetts.  

Although CVN has not asked this Court to formally disregard the Rule, the practical effect of the 

Motion to Intervene would require this Court to disregard the plain language of Rule 83.3 and 

allow cameras to enter a federal court in Massachusetts for non-ceremonial proceedings for the 

first time since 1994.     

Given the unprecedented request made by CVN and the existing rules of this Court, any 

decision to allow the broadcasting proposed by CVN should not be made lightly, and should 

involve the input of the entire judiciary of the District of Massachusetts as required by the 

Federal Rules of Civil Procedure.  If this Court decides to entertain the Motion, it should only do 

so after convening the full panel of the judges of this District. 

IV. CVN’S POLICY ARGUMENTS IN SUPPORT OF ITS MOTION TO 
INTERVENE DO NOT SUPPORT THE RELIEF REQUESTED. 

 
A. CVN’s Motion to Intervene Would Run Contrary to the Rationale Behind 

the Judicial Conference’s Policy Statement. 
 

In order to avoid the inescapable conclusion that its request violates the Judicial 

Conference’s prohibition of the recording or broadcasting proceedings in federal courts, CVN 

argues that the reasoning behind the Judicial Conference’s Policy Statement is inapplicable here.  

CVN Memo at 17-19.  Although Countrywide concedes that the Judicial Conference’s concern 
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about the impact on jurors and witnesses will not be implicated by the Hearing, the Judicial 

Conference’s other major concern – manipulation or distortion of Court proceedings by out of 

context usage – is directly implicated by CVN’s request. 

CVN’s own marketing materials demonstrate the Judicial Conference’s concern.  CVN 

claims that it will provide a live streaming “narrowcast” of the Hearing to its subscribers.  CVN 

Memo at 4, 18-19.  But CVN’s marketing materials demonstrate that the “narrowcast” of the 

Hearing would actually range far beyond a single live feed.  According to the frequently asked 

questions on the CVN product it seeks to use here, Courtroom Live, CVN not only provides live 

video of court proceedings, but also “on demand” viewing, including the ability to pause and 

fast-forward the recording.  See Exh. B, Courtroom Live FAQs, FAQ No. 3.  In addition, CVN 

sells DVDs of court proceedings to subscribers.  See Exh. B, Courtroom Live FAQs, FAQ No. 4.  

By enabling manipulation of the recording of the Hearing, CVN enables third parties to take only 

certain portions of the Hearing, and re-use those sections out of context – the very fears voiced 

by the Judicial Conference.  Such selective use is one of the primary reasons the Judicial 

Conference Statement prohibits recordings and broadcasts.  See Sherman Decl., Exh. 11.   

These concerns are even more pronounced when litigation involves the type of serious 

claims brought by Plaintiffs against Countrywide in this action.  Plaintiffs have accused the 

defendants of engaging in widespread and intentional discrimination against African-American 

borrowers.  Such racially charged claims create a unique danger that statements made at the 

Hearing, when taken out of context and divorced from the uniquely legal framework of a motion 

to dismiss, could unfairly inflame a public already hostile towards mortgage lenders and create 

an inaccurate impression of both the positions of the parties and the questions and rulings of this 

Court.  These unique dangers provide additional grounds to deny the Motion. 
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B. CVN’s “Public Interest” Claims Are Utterly Hollow. 
 

CVN takes great pains in its Motion to cast itself in the role of an advocate for the public, 

providing “narrowcasts” of legal proceedings that would otherwise receive little attention from 

the traditional press.  CVN Memo at 3, 19-20.  In particular, CVN claims that its coverage will 

allow absent members of the putative class with a particular stake in these proceedings to be able 

to observe the Hearing.  Id. at 1, 3, 5.  Its submission is long on rhetoric but short on proof, and, 

in fact, actually undermines its contentions that the “public interest” would be served here. 

Nothing in the papers submitted with the Motion to Intervene provide any indication as to 

who CVN’s subscribers actually are, and whether such subscribers would normally include 

members of the putative class.  Countrywide has sought this information through discovery, so 

that it could inform the Court as to which segments of the “public” actually will gain access to 

the Hearing as a result of the attempted narrowcast, but CVN has been unwilling to provide it.  

See Exh. A.  There has been no evidence submitted by CVN as to how, if at all, CVN plans to 

market its services to the members of the absent class, despite its focus in the Motion to 

Intervene on how such members of the public would benefit from a grant of the Motion.  In 

short, CVN has provided no support for its contention that the public interest, particularly the 

interest of the absent putative class members, would be served by allowing CVN to provide a 

pay-service broadcast of the Hearing.   

CVN’s marketing materials indicate that its services are normally marketed not towards 

members of the putative class here, but to Wall Street investors and “legal and business 

professionals.”  See Exh. B, Courtroom Live FAQs, FAQ No. 2.  If hedge fund speculators want 

to attend the Hearing, the courtroom door is wide open to them.  This Court should not override 

Rule 24 standards, Local Rule 83.3, and well-established courtroom rules just so that they can 
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watch the proceedings from their desktops on Wall Street.  While CVN and media entities 

certainly have a right to operate for profit, this Court should view with skepticism CVN’s claims 

of servicing the public interest in connection with the Motion.   

C. CVN’s Motion to Intervene Is Not Necessary for Public Access to the 
Hearing. 

 
Finally, CVN advocates the benefits of its “narrowcast” by asserting that its recording 

and dissemination of the Hearing will allow for public access to the events of the Hearing.  See 

CVN Memo at 3.  However, such recording and broadcasting is not necessary to allow for public 

access to the proceedings.  As CVN admits, the Hearing “will be open to the public . . . .”  

Verified Complaint, ¶ 49.  Moreover, official transcripts of hearings before this Court are 

traditionally prepared, as was the case with the previous hearing before Judge Stearns on 

Countrywide’s Motion to Dismiss.3   

For these reasons, those who truly are interested in obtaining information regarding the 

Hearing could either attend the Hearing or obtain a copy of the transcript – or the already 

existing transcript – without requiring this Court to act contrary to the Local Rules of the District 

of Massachusetts and the long-standing policy of virtually every federal court in the country.  As 

CVN’s request is not necessary to allow for the public access which CVN claims is so critical, 

the Motion to Intervene should be denied. 

 

 

 

                                                 
3  Indeed, CVN’s request could serve to create an unofficial transcript of the hearing.  As CVN’s papers indicate, 

their “narrowcast” often includes a transcript that accompanies the audio and visual coverage.  See Sherman 
Decl., Exh. 1.  Since it is highly unlikely that this transcript will be tied to the official court reporter transcript, 
allowing CVN’s Motion to Intervene would essentially allow CVN to create a transcript the court reporter did 
not prepare and over which the Court will have no control to ensure accuracy. 
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CONCLUSION 

 WHEREFORE, for the reasons stated herein, Countrywide respectfully oppose the 

Motion to Intervene by Courtroom View Network, and request that this Court deny the Motion to 

Intervene and deny CVN its request to provide audio-visual coverage of the Hearing on 

Countrywide’s Motion to Dismiss, currently scheduled for July 9, 2008. 

 Respectfully submitted, 
 
COUNTRYWIDE BANK FSB (sued as 
COUNTRYWIDE BANK, A DIVISION OF 
TREASURY BANK, N.A.) and  
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