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I. PRELIMINARY STATEMENT 

Pursuant to the Securities and Exchange Act of 1934 (the “Exchange Act”), the Federal 

Rules of Civil Procedure and the All Writs Act, Plaintiffs Inversiones Mar Octava Limitada and 

Marcelo Guillermo Testa (“Plaintiffs”), on behalf of themselves and all others similarly situated, 

move this Court for an emergency order enjoining and restraining Banco Santander International 

(“Santander International”) from directly, or indirectly, continuing its recently initiated 

misleading campaign to coerce putative class members to release their class claims. 

As set forth in more detail below, Santander International has launched a misleading and 

coercive campaign to pick-off putative class members, one-by-one, by pressuring them to release 

their claims based on incomplete and misleading information.  On Tuesday, January 27, 2009,  

Santander International made a public announcement that it would offer to settle the claims, but 

only released the most cursory details of the offer.   It then proceeded to only present the actual 

settlement documents to putative Class members in closed door meetings, with extremely 

onerous conditions, and on take-it-or-leave it terms with quick expiration dates.  Critically, 

Santander International fails to inform putative Class members of this pending Class Action, and 

that the Class Action seeks recovery in excess of the compensation proposed in exchange for the 

release of the claims.   Santander International refuses to make the offering documents public.  In 

effect, Santander International is seeking to do an end-run around the Court’s jurisdiction and 

power to preside over this Class Action. 

Accordingly, Plaintiffs specifically request that this Court: 

(i)  Enjoin Santander International and its agents from directly or indirectly 

communicating with putative class members about any matter relating to their claims or potential 

claims arising out of their investments with Bernard L. Madoff (“Madoff”) and Bernard L. 
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Madoff Investment Securities LLC (“BMIS”) made through Defendants Santander International 

and Banco Santander, S.A., (“Banco Santander,” together with Santander International, as  

“Santander”), except as conducted through the Court or with Plaintiffs’ counsel, from the present 

to the conclusion of this matter; 

 (ii)  Order Santander International to release the names and addresses of all putative 

Class members to Plaintiffs’ Counsel so that Plaintiffs’ Counsel may send potential Class 

members corrective notice and information concerning their rights pursuant to Federal Rules of 

Civil Procedure 23(a) and 23(b)(3) (“Corrective Notice”);  

(iii)   Order Santander International to pay for the reasonable cost of the distribution of 

the Corrective Notice to all putative Class members; and 

(iv)  Order an expedited briefing schedule and hearing to resolve this motion.  

II. FACTS 

A. Background 

This case stems from the massive fraud perpetrated by Madoff through his investment 

firm, BMIS.  (Complaint ¶ 1.)1  The putative Class invested with Madoff and BMIS indirectly 

through Santander, and lost approximately $3.1 billion. (Complaint ¶¶ 5, 27.) 

This action alleges that Defendants failed to conduct reasonable and adequate due 

diligence when re-investing the putative Class’ monies with Madoff and BMIS.   Plaintiffs assert 

claims pursuant to Section 10(b) and 20(a) of the Exchange Act, as well as common law claims 

for breach of fiduciary duty, gross negligence, negligent misrepresentation, unjust enrichment, 

and professional malpractice.    

                                                 
1  “Complaint ¶” refers to the Plaintiff’s Class Action Complaint filed with the Court on January 26, 

2009.  
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Plaintiffs bring this motion to enjoin only Santander International (and not other 

Defendants) because Plaintiffs have effected service of process.  (Bleichmar Decl. ¶ 9, Exhibit 

A.)2  Santander International is the principal banking subsidiary through which a majority, if not 

all, of the investors in North and Latin America invested indirectly with Madoff and BMIS.  

(Bleichmar Decl. ¶ 3.)   Based upon information and belief, Plaintiffs estimate that 

approximately $1 billion of the funds invested with Madoff originated from Santander 

International accounts. 

B. Recent Developments Necessitating Plaintiffs’ Application 

1. Santander Issues Settlement Offer, Publicly, Without 
Disclosing Coercive Terms In Fine Print Of Release 
Agreement Presented Privately To Putative Class Members 

On January 27, 2009 – only twenty four hours after the filing of this Action – Santander 

launched a comprehensive, misleading, and coercive campaign seeking to improperly obtain 

releases of the putative Class members’ claims.  (Bleichmar Decl. ¶ 4.)   It first issued a one-page 

press release providing only the most cursory details of a supposed offer to compensate losses 

related to Madoff.  (Bleichmar Decl. Exhibit B.)   According to the press release, 

• In exchange for the release of all claims, Santander would issue preferred 
securities (the “Preferred Securities”) in the amount of € 1.38 billion to its private 
banking clients; 

 
• The face value of the Preferred Securities would equal the original investment 

made by the investors – thus, excluding years of reported appreciation by 
Santander, commissions paid to Santander, and accrued interest; 

 
• The Preferred Securities would have a 2% annual coupon and no maturity date, 

but Santander has redemption rights beginning in year 10; and 
 

                                                 
2  “Bleichmar Decl.” refers to the concurrently filed Declaration Of Javier Bleichmar In Support Of 

Plaintiffs’ Emergency Motion To Enjoin Banco Santander International From Contacting Putative Class 
Members To Release Their Claims.  
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• Putative Class members have no liquidation rights. 
 

The current monetary value of the Preferred Securities was not disclosed and remains difficult to 

estimate.  (Bleichmar Decl. ¶ 6.)   Santander did not make public, and has not yet made public, 

the actual offering documents.  Importantly, Santander is not offering to settle the claims of all 

putative Class members, but only those of its private banking clients, which Santander estimates 

amount to € 1.38 billion out of a total of € 2.33 billion. 

2. Santander Presents The Fine Print, Privately, As An Exploding Offer 

Immediately afterwards, Santander scheduled individual meetings with putative Class 

members at which it presented, and continues to present, the actual documents.  The documents 

include a Release Agreement (the “Release Agreement”) (Bleichmar Decl. Exhibit C), and an 

accompanying prospectus for the Preferred Securities (the “Prospectus”) (Bleichmar Decl. 

Exhibit D), encompassing 39 pages of fine print.3  Santander representatives then tell the putative 

Class members that there is a short deadline to sign the documents, otherwise the putative Class 

member’s account will be referred to Santander’s attorneys.  This is set forth in an email 

addressed to Plaintiffs’ Counsel this week by a putative Class member: 

Today, we had a meeting with Banco Santander in which Santander offered (after 
almost two months of absolute silence) to settle an agreement (which I attach to 
this e-mail). 
 
The terms of the agreement are clearly abusive and my [redacted family 
member] is considering filing a class action. 
 
The thing is Banco Santander gave him up to [F]ebruary 8th to sign the agreement 
and if he refuses to do so, they imply he’s going to trial so his accounts are going 
to be managed by Santander’s attorneys.   

 
(Bleichmar Decl. Exhibit E (emphasis added).) 

 
                                                 

3  Plaintiffs’ Counsel has only been able to obtain a Spanish version of the agreements.  As soon as 
an English translation is available we will provide one to the Court. 
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In addition to the secrecy of the meetings, the terms of the proposed settlement are 

misleading and extremely onerous.  Contrary to black-letter law, Santander neglects to inform 

putative Class members (i) that a Class action is pending, and (ii) that the amount sought in the 

Class action (principal, interest, commissions paid, and punitive damages) exceeds the offer. 

(Bleichmar Decl. ¶ 5, Exhibit C.)   The offer is also extremely coercive because Santander holds 

hostage the Class members’ remaining existing assets with the bank.  A fundamental clause of 

the release requires putative Class members to maintain the present level of assets in Santander 

and its affiliates for as long as Santander chooses.  (Bleichmar Decl. ¶ 7.) 

The secret and underhanded nature of  Santander’s coercive campaign has slowly began 

to leak out, and was confirmed in an article by Bloomberg published on January 29, entitled, 

“Santander’s Customers Face Conditions On Madoff Offer.”  (Bleichmar Decl. Exhibit F.)   The 

articles reports that “[t]he bank . . . is calling customers in for personal appointments to sign 

contracts.”  At the appointments, “[t]he bank has told its Spanish clients to sign the 

compensation contract by Feb. 5 or risk missing its offer.”  But the bank “isn’t allowing [the 

customers] to obtain copies of [the contracts],” thus keeping very tight control of the onerous and 

coercive documentation.  Indeed, Santander refuses to unequivocally own up to its own offer, as 

the Bloomberg article reports that “[a] spokesman for Santander said he couldn’t say whether the 

document was genuine and declined further comment.”  Putative Class members thus feel 

threatened, “‘It’s more of a threat than an offer of compensation, because the customer has 

nowhere to turn,’ said [a lawyer representing investors],” quoted in the Bloomberg article.  

Plaintiffs’ Counsel has received additional reports that Santander officials are presenting 

the Release as an exploding offer, with different deadlines depending on specific cases.  An 

email from a putative Class member received January 30, 2009, said: 
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My name is [redacted], of  [redacted] nationality and I am one of those affected 
by the Madoff fraud having invested in the Optimal fund of Banco Santander. 
 
Yesterday [Thursday, January 29], I met with a Bank representative who 
presented the now-known offer . . . . This person indicated that I had to respond 
by Tuesday of next week [February 3] if I wanted to be included in it. 
 

(Bleichmar Decl. Exhibit G (emphasis added) (translated from Spanish).)  Similarly, an email 

from a reporter to Plaintiffs’ Counsel states as follows: 

I have spoken with a broker in Geneva who represents many aggrieved investors.  
[He/she] tells me that that the offer has been presented very informally, with a 
blank release agreement, and is nothing official.  With respect to the deadline, 
there are clients who have been told that they must decide within 48 hours, 
depends on the banker; there is no uniform message because there are clients 
who are very burned and they can’t pressure them too much. 

 
(Bleichmar Decl. Exhibit H (emphasis added).) 

In reality, Santander’s offer is not a settlement offer but a heavy-handed attempt to 

prevent a stampede of its private clients’ deposits, which would circumvent and threaten the 

integrity of the Class Action process. 

3. The Contractual Terms Of The Release Are Misleading And Coercive 

The Preferred Securities are perpetual and do not have a maturity date so that Santander 

is not obligated to ever pay back the principal amount.  This lack of commitment is made clear in 

the proposed Release Agreement obtained by Plaintiffs’ Counsel from a putative member of the 

Class.  The document includes the following relevant provisions (see Bleichmar Decl. Exhibit 

C): 

•  The Preferred Securities are perpetual and have no maturity date (Annex 2 at 11); 
 
• So long as the Preferred Securities “remain in circulation”:  

 
(a)  the “client” is “obligated” to “maintain” (i) assets deposited with 

Santander and its affiliated entities and (ii) “product volume and 
banking services,” in an amount equal to or greater than at the 
time of the signing of the Release (§ 2); 
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(b)  Santander must remain the “client’s” preferred vendor with 
respect to banking products and services (§ 2); 

 
• “Clients” (i) release all their claims relating to their investment in Optimal SUS, 

and (ii) assign all claims against non-Santander parties (i.e., HSBC, PwC, Madoff, 
etc.) to Santander, relinquishing all rights to any payments or compensation from 
any such claims (§ 1.2(d)); 

 
• Santander will request, but does not commit or guarantee, that the Preferred 

Securities trade in a European Exchange (Annex 2, at 14); 
 
• The right to sell the Preferred Securities is restricted because these shares cannot 

be sold (i) in the United States, (ii) in a public offering, or (iii) through any sale 
that requires a registration process (§3(A)); 

 
• The Release Agreement is subject to the law of Switzerland (§ 5), arbitration (§ 

6.1), and  investors give up the right to trial by jury (§ 6.3). 
 
• The Release Agreement “must be maintained secret” and “strictly confidential.” 
 
Based on this, Santander is obtaining a full release of all claims in exchange for a 

security instrument which it is not obligated to ever redeem, which may never trade in any 

exchange and thus may be impossible to monetize, and forces the Clients to keep their assets 

and banking business with Santander in perpetuity.  Indeed, given that the coupon on the 

Preferred Security is only 2%, it is in Santander’s economic interest to refrain from redeeming 

the Preferred Securities because it has billions of dollars in debt and other preferred securities 

with higher coupons.4 

Finally, the Release Agreement does not disclose that:  (i) the instant Class Action is 

pending, and (ii) the compensation sought in the Class Action (principal, interest, commissions 

paid, and punitive damages) is greater than the amount offered in the Release. (Bleichmar Decl. ¶ 

5.)  
                                                 

4  Santander has billions of dollars of securities with higher coupons: (i) Banco Santander bond due 
May 4, 2007 with a coupon of 4.625% and € 1.5 billion outstanding; (ii) Santander Finance perpetual 
preferred security with a 6.5% coupon and $600 million outstanding; (iii) Santander International bond 
due May 23, 2023 with a 5.49% coupon and € 300 million outstanding.  (Bleichmar Decl. Exhibit I.) 
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III. ARGUMENT 

A. The Exchange Act and Federal Rules of Civil 
Procedure Provide this Court with Ample Authority 
to Enjoin Defendants’ Misleading and Coercive Tactics 

Under the Securities and Exchange Act of 1934 (“Exchange Act”) and Rule 23 of the 

Federal Rules of Civil Procedure, this Court clearly has the authority to provide the relief 

Plaintiffs seek here. 

Pursuant to long standing Supreme Court precedent, federal courts “have the power to 

grant all necessary remedial relief” for violations of the Exchange Act.  J.I. Case Co. v. Borak, 

377 U.S. 426, 435 (1964); East v. Long, 785 F. Supp. 941, 943 n.1 (N.D. Ala. 1992) (same).  

This well-established holding is consistent with the Court’s expansive application of the 

Exchange Act ,which is “construed not technically and restrictively, but flexibly to effectuate its 

remedial purposes.” S.E.C. v. Zanford, 535 U.S. 813, 819 (2002) (citations and quotations 

omitted); Tello v. Dean Witter Reynolds, Inc., 410 F.3d 1275, 1287 (11th Cir. 2005) (“The 

Supreme Court has repeatedly recognized that securities laws combating fraud should be 

construed ‘not technically and restrictively, but flexibly to effectuate [their] remedial 

purposes.’”) (citations and quotations omitted). 

Rule 23 also grants Courts the power to regulate communications between parties in 

order to ensure the fair adjudication of pending claims, especially in the context of class actions, 

even pre-certification: 

Unlimited contacts by defendants with class members or potential class members 
may serve to undermine the purposes of Rule 23, by allowing defendants to 
reduce their liability by encouraging potential class members not to join the 
litigation.  Therefore, under the circumstances presented here, where an alleged 
class action has been filed but certification has not yet been decided, a court 
may issue a limitation on ex parte conduct under Rule 23, if it is clear that 
defendant is attempting to engage in conduct which could undermine the 
purpose of the rule. 
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Burrell v. Crown Cent. Petroleum Co., 176 F.R.D. 239, 243 (E.D. Tex. 1997) (emphasis added); 

Basco v. Wal-Mart Stores, Inc., 00-3184, 2002 WL 272384, at *3 (E.D. La. 2002) (same). 

 In situations of abuse far less severe than that presented by Plaintiffs here, numerous 

courts have substantially prohibited defendants’ ex parte communications with plaintiffs and 

putative class members.  See, e.g., Kleiner v. First Nat’l Bank of Atlanta, 751 F.2d 1193 (11th 

Cir. 1985) (bank’s secret solicitation of opt-outs from customer class); Belt v. Emcare, Inc., 299 

F. Supp. 2d 664 (E.D. Tex. 2003) (employer’s ex parte attempts to coerce employees not to 

participate in class action); Abdallah v. Coca-Cola Co., 186 F.R.D. 672 (N.D. Ga. 1999) 

(employer’s direct communications with employees about class action); E.E.O.C. v. Mitsubishi 

Motor Mfg. of Am., Inc., 960 F. Supp. 164, 170 (C.D. Ill. 1997) (employer’s ex parte interviews 

with employees about past incidents of harassment); Hampton Hardware, Inc. v. Cotter & Co., 

Inc., 156 F.R.D. 630 (N.D. Tex.. 1994) (wholesaler’s “warning” retailers not to participate in 

class action).   

This authority is specifically predicated pursuant to subsection (d) of Rule 23, which 

grants Courts the power to manage class actions and issue orders that “impose conditions on the 

representative parties or on intervenors,” or that “deal with similar procedural matters.” Fed. R. 

Civ. P. 23(d)(1)(C) and (E).   Accordingly, district courts have “broad authority to exercise 

control over a class action and to enter appropriate orders governing the conduct of counsel and 

parties.” Gulf Oil Co. v. Bernard, 452 U.S. 89, 100 (1981); Jones v. Jeld-Wen, Inc., 250 F.R.D. 

554, 560 (S.D. Fla. 2008) (same). 

Based on this broad authority provided by Rule 23(d), courts have blocked direct 

communications between defendants and members of a pre-certified class when such 

communications have been abusive, misleading, or coercive.  “Indeed, when a defendant 
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contacts putative class members for the purpose of altering the status of a pending litigation, such 

communication is improper.”  In re Currency Conversion Fee Anti-Trust Litig., 361 F. Supp. 2d 

237, 253 (S.D.N.Y. 2005) (citing In re Sch. Asbestos Litig., 842 F.2d 671, 682 n.23 (3d Cir. 

1988)); Hampton Hardware, 156 F.R.D. at 632. 

Further, the Courts authority to enjoin communications is not limited to actual misleading 

statements only, but also reaches instances in which the communications may interfere with the 

administration of a class action: 

The court’s authority to regulate communications under Rule 23(d) “is not limited 
to communications that actually mislead or otherwise threaten to create confusion, 
but extends to communications that interfere with the proper administration of a 
class action or those that abuse the rights of members of the class.” In re Currency 
Conversion Fee Antitrust Litig., 361 F. Supp. 2d 237, 252 (S.D.N.Y. 2005). In 
addition, “where there is a relationship that is inherently coercive, the court does 
not need to make a finding that a particular abuse has occurred.  The court, 
however, must still require a clear record of threatened abuses.”  Ralph 
Oldsmobile, 2001 WL 1035132, at *3 (internal quotations and citations omitted) 
(holding that the record supported “findings of potential coercion and potentially 
unknowing waivers of rights”). 
 

Sorrentino v. ASN Roosevelt Ctr. LLC, 584 F. Supp. 2d 529, 532 (E.D.N.Y. 2008).  To restrain 

an adverse party’s improper communications with class members, the evidentiary standard is as 

follows: 

Two kinds of proof are required.  First, the movant must show that a 
particularized form of communication has occurred or is threatened to occur.  
Second, the movant must show that the particular form of communication at issue 
is abusive in that it threatens the proper functioning of the litigation.  Abusive 
practices that have been considered sufficient to warrant a protective order 
include communications that coerce prospective class members into excluding 
themselves from the litigation; communications that contain false, misleading or 
confusing statements; and communications that undermine cooperation with or 
confidence in class counsel.  Restrictions on the communications of settlement 
offers are subject to the same proof requirements.  E.g., Bublitz v. E.I. duPont de 
Nemours & Co., 196 F.R.D. 545, 548 (S.D. Iowa 2000). 
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Cox Nuclear Med. v. Gold Cup Coffee Servs., Inc., 214 F.R.D. 696, 697-98 (S.D. Ala. 2003) 

(footnotes omitted) (collecting cases) (emphasis added).5 

B. Plaintiffs Have Shown That Communications By Santander To 
Potential Class Members Have Occurred And Threaten To Continue 

It cannot be disputed that Plaintiffs have made an evidentiary showing of particularized 

communications between Santander and potential members of the putative Class.  Plaintiffs have 

submitted a settlement offer that Santander has sent out to the putative Class members that would 

form the Class.  Plaintiffs have also submitted proof of oral communications between Santander 

employees and certain putative Class members concerning the proposed settlement. 

1. Plaintiffs Have Shown That Santander’s  
Communications Are Misleading And Coercive 

As shown below, in the context of settlements, defendants are not permitted to 

communicate settlement offers to putative Class members in a manner that is either misleading 

or coercive.  The evidence presented to the Court makes clear that Santander’s communications 

with putative Class members have violated, and threaten to continue to violate, both of these 

disjunctive standards. 

(a) Misleading 

Courts enter orders prohibiting communications of settlement offers as misleading where, 

as here, the defendant fails to apprise putative Class members of the existence of the pending 

Class Action.  See, e.g., Jeld-Wen, 250 F.R.D. at 564 (defendant permitted to communicate 

settlement offers to putative class members only if such offers “advise of the class action 

lawsuit”); Freeman v. Celebrity Cruises, Inc., No. 94 Civ. 5270 (LLM), 1994 WL 689809, at *5 

                                                 
5  Cox permitted the defendant in that case to communicate a settlement offer directly to members 

of a putative class because the defendant proposed to settle for the full amount of the damages sought in 
the action, and thus the court perceived no potential abuse.  Cox, 214 F.R.D. at 699.  The facts here are 
decidedly different. 

Case 1:09-cv-20215-PCH     Document 4      Entered on FLSD Docket 01/30/2009     Page 15 of 19



 

- 12 - 

(S.D.N.Y. Dec. 8, 1994) (defendant permitted to communicate settlement offers to putative class 

members only “[p]rovided that plaintiffs are aware of their right to be included in the class 

action”).  Moreover, a settlement offer is misleading if it is for less than the amount sought in the 

class action, but fails to apprise the putative class member of that fact.  See Cox, 214 F.R.D. at 

699 (stating that settlement offer that fails to disclose amount sought in class action is “abusive   

. . . if the class action [seeks] recovery in excess of that proposed by the defendant, because . . . 

then could the class action vehicle offer the possibility of a more favorable result than the 

proposed settlement”). 

Here, Santander nowhere discloses the existence of this Class Action – by itself a ground 

for enjoining its proposed settlement.  Nor does Santander disclose that its settlement offer is for 

less than the amount sought in the Class Action.  Santander does not do so, in all likelihood, 

because the proposed settlement is for less than the amount sought here , as Santander does not 

even purport to restitute lost interest nor commissions paid by investors.  Second, even the face 

amount of Santander’s offer is illusory, as it is to be paid not in cash but in coupons that are not 

assured to be  liquid or tradeable.  Because of the expected lack of liquidity and lack of 

Santander’s assurance that they will ever be paid, these coupons are virtually certain to have a 

value which is far less than face value.  The amount offered is far less than the amount sought in 

this action – and Santander was required to disclose that fact. 

(b) Coercive 

While Santander’s settlement must be enjoined solely because it is misleading, it is also 

subject to injunction on the additional ground that it is coercive.  As the Eleventh Circuit has 

explained: 

A unilateral communications scheme . . . is rife with potential for coercion.  “[I]f 
the class and the class opponent are involved in an ongoing business relationship, 
communications from the class opponent to the class may be coercive.”  (citing H. 
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Newberg, Newberg on Class Actions, current supp. § 2690f (Feb. 1984); 
Comment, 1980 Duke L.J. at 363). 
 

Kleiner, 751 F.2d at 1201 (opt-out solicitation).  Indeed, the Kleiner court noted that the 

likelihood of coercion is especially high when pressure is exerted by a bank on its customers – 

the precise situation here.  Id.  In Kleiner, “the Bank had seized upon the idea of soliciting class 

exclusion requests as a means to reducing its potential liability and quelling the adverse publicity 

the lawsuit had spawned.”  The bank in question also proceeded to engage in an underhanded 

campaign to contact each putative class member with a “settlement offer” releasing all the 

claims.  The Eleventh Circuit, in no uncertain terms, held that such conduct was improper: “Such 

conduct reduces the effectiveness of 23(b)(3) class action for no reason except to undermine the 

purposes of the rule.”  Kleiner, 751 F.2d at 1202.  For this same reason, the Court here should 

enjoin Santander equally nefarious contact with putative Class members.6 

C. The All Writs Act Also Empowers This 
Court To Enjoin Santander International    

An alternative basis for preventing Santander’s attempt to undermine this Class Action is 

provided by the All Writs Act, 28 U.S.C. § 1651(a).  That Act provides: 

The Supreme Court and all courts established by Act of Congress may issue all 
writs necessary or appropriate in aid of their respective jurisdictions and agreeable 
to the usages and principles of law. 

 
28 U.S.C. § 1651(a).  As the Supreme Court has explained: 
 

                                                 
6  Santander’s settlement offer also violates Rule 23 because of its disparate treatment of class 

members. “To be sure, a class action settlement cannot arbitrarily prefer one group of plaintiffs over 
another-because such a rule would be inimical to the very principle of class advocacy. But we are not 
aware of any rule of law that prohibits class action settlements from contouring its terms to differently-
situated class members. In fact, equal treatment sometimes requires crafting settlement terms in a way 
that addresses the needs of differently-situated class members.” In Re: Diet Drugs Products Liability 
Litig., 2004 WL 326971, at *4 (3d Cir. 2004) (non-published decision). 
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“This statute has served since its inclusion, in substance, in the original Judiciary 
Act as a ‘legislatively approved source of procedural instruments designed to 
achieve “the rational ends of law.”’” Harris v. Nelson, 394 U.S. 286, 299, 89 
S.Ct. 1082, 1090, 22 L.Ed.2d 281 (1969), quoting Price v. Johnston, 334 U.S. 
266, 282, 68 S.Ct. 1049, 1058, 92 L.Ed. 1356 (1948). Indeed, “[u]nless 
appropriately confined by Congress, a federal court may avail itself of all 
auxiliary writs as aids in the performance of its duties, when the use of such 
historic aids is calculated in its sound judgment to achieve the ends of justice 
entrusted to it.” Adams v. United States ex rel. McCann, 317 U.S. 269, 273, 63 
S.Ct. 236, 238, 87 L.Ed. 268 (1942). 
 

United States v. N.Y. Tel. Co., 434 U.S. 159, 173 (1977). 

The All Writs Act has been used in situations like this one to prevent a party from 

seeking to settle a class action outside of the Court’s jurisdiction.  In In re Managed Care Litig., 

236 F. Supp. 2d 1336 (S.D. Fla. 2002), pursuant to the All Writs Act, the Court blocked a 

settlement that the defendant was attempting to enter in another district which sought to release 

the claims pending before the Court.  Noting that it could not “turn a blind eye to the 

underhanded maneuvers [defendant] took to obtain this settlement agreement,” id. at 1342 – 

including failing to apprise the other court of the existence of the action before Judge Moreno, 

and failing to apprise the Court in Florida of the existence of the other litigation until after 

settlement thereof had already been preliminarily approved – the Court made clear that it was 

appropriate in aid of its jurisdiction to enjoin the defendant from settling the claims before it in 

another court.  Id. at 1342-43. 

So, too, here.  Santander is attempting to undermine this Court’s jurisdiction by coercing 

selected putative Class members into entering into out-of-court settlements, without a judicial 

fairness review as required by Fed. R. Civ. P. 23(e), rather than proceeding with this Class 

Action.  The only way to protect this Court’s jurisdiction – and the class action procedural 

process implicated thereby – is to prevent Santander from proceeding with these coercive 

settlements.  Like the court in Managed Care, this Court must not “turn a blind eye” to 
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Santander’s “underhanded maneuvers,” but rather must use the All Writs Act to put an end to 

them, so that this case can proceed with the Court’s jurisdiction unimpaired. 

IV. CONCLUSION 

For the foregoing reasons, Plaintiffs respectfully requests that the Court issue an order 

enjoining Santander International from contacting putative Class members in connection with 

this lawsuit, as set forth more  specifically in the motion and proposed order submitted herewith. 

Dated:  Coral Gables, Florida   
 January 30, 2009 
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