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Proceedings

THE COURT: Good afternoon.

MR. ALLERHAND: Good afternoon, your Honor.

MS. FINE: Good afternoon, your Honor.

THE COURT: Am I correct that we've converted

this into somewhat of a summary judgment motion?

MR. ALLERHAND: Your Honor, on the limited

issue that you had put on the record last time, namely

were there stock sales that occurred after the alleged

misleading disclosures which supposedly induced the

plaintiff not to sell.

THE COURT: All right. But assuming I

conclude that there were stock sales during that period,

does that dispose of the complaint?

MR. ALLERHAND: Your Honor, I think there are

two issues that we've learned about in discovery merely

through the two affidavits, the initial affidavit from

Miss Davis and the supplemental affidavit, and then the

very short deposition which we took which I think would

be conclusive, your Honor, even in addition to the legal

arguments.

The first, your Honor, is, we now know that

when the truth allegedly came out at the end of February

and AIG disclosed billions of dollars of losses, we know

that despite that disclosure the Foundation never sold a

single share of AIG common stock. Yet, your Honor is
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Proceedings

being asked to assume for purposes of the pleading that

had the disclosure which was made in February of '08,

had the very same disclosure been made earlier, they

would have sold not only one but all of their AIG common

stock.

And I would suggest, your Honor, when you look

at the record, the Court is not forced to accept a

conclusion even in a complaint that is totally belied by

the plaintiff's own affidavit. It is simply totally

speculative and irrational to say we would have sold all

earlier when the disclosure came out and they sold none.

And we now know through discovery, your Honor, why

that's the case. Because they were buying and selling

not based on anything my client said. Because we now

know that the first affidavit which said the fraud

started in August and misled us into holding our shares,

we now know they sold 12 million shares after that

disclosure. So what's --

THE COURT: That was apparent at least from

the 144 statements that I was shown.

MR. ALLERHAND: Right, but your Honor

converted it to summary judgment to give the parties an

opportunity to clarify what exactly happened.

THE COURT: Okay.

MR. ALLERHAND: I think what we did learn in
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Proceedings

discovery, I don't think it's disputed, your Honor, is

that their program of selling, of diversifying, was

based on the price of AIG common stock.

THE COURT: They had projected that a fair

value was $65 a share, correct?

MR. ALLERHAND: Bingo.

And so even after August the disclosures that

allegedly misled them to hold the shares, when the stock

was holding at 65 or up they were sellers. In October

when the stock started to drift down, it was below 65,

they now held. And in February when the news came out

of the billions of dollars of losses, the plaintiff

testified she didn't want to sell because it was

irrational; the price was too low. It was below book

value.

THE COURT: I didn't read the entire

transcript of the deposition. I read about the first, I

suppose, two thirds. From what I read, I didn't see any

real explanation as to why the first affidavit stated

what it stated.

Were you satisfied that you were able to ask

the proper questions?

MR. ALLERHAND: Well, your Honor, I think the

inquiry was thwarted by a lot of instructions not to

answer that were given. And I do think either there was

VICKI K. GLOVER, OFFICIAL COURT REPORTER
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Proceedings

an inadvertent mistake in the first affidavit because

certainly the way --

THE COURT: I didn't see that in the papers

that were submitted. No one said to me, oops, we

miscalculated or we forgot something or someone wasn't

informed. I didn't see that in the papers.

MR. ALLERHAND: Well, that's why, your Honor,

we say in the first point of the little supplemental

brief that we submitted that we think the first

affidavit was misleading.

The only explanation I've heard is, well, AIG,

you were never misled because you had access to the Form

144. That doesn't answer the question by your Honor.

THE COURT: Yeah. What do I know? I know

what you folks tell me.

All right. How do you want to proceed? Do

you want to take testimony?

Yes.

MS. FINE: Your Honor, that's entirely up to

you. I would like to address some of the statements

that counsel has made.

THE COURT: Sure. Go ahead.

MS. FINE: As you know, since the conference

before your Honor last month Miss Davis, the president

of The Star Foundation, submitted a supplemental

VICKI K. GLOVER, OFFICIAL COURT REPORTER
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Proceedings

affidavit in which she explains the chronology of the

sales of AIG stock in 2007.

THE COURT: Well, it's a different world she

describes.

MS. FINE: I'm sorry?

THE COURT: It's a different world she

describes. In the first affidavit she says they ceased

their divestiture program, they stopped selling. And

then this other affidavit all of a sudden it's a whole

new world.

MS. FINE: Respectfully, your Honor, all of

her testimony, the supplemental affidavit as well as her

deposition testimony, confirms what she stated in the

original affidavit, namely that they had begun a

diversification program in 2006 and that the Foundation

continued to sell AIG stock pursuant to that

diversification plan into 2007, but didn't deviate from

it because AIG told the Foundation --

THE COURT: But that's not what she stated in

the first affidavit.

MS. FINE: I'm sorry?

THE COURT: That's not what she stated in the

first affidavit.

MS. FINE: I believe the confusion arose from

the fact that there was a title or a caption in the

VICKI K. GLOVER, OFFICIAL COURT REPORTER
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Proceedings

affidavit.

To the extent that the Court has concerns

about the structure of the affidavit, it's likely the

cases of the paragraph headings were moved before the

affidavit was finalized. But that is not the client's

fault and there's nothing nefarious about that.

THE COURT: I wasn't confused by the headings

at all.

MS. FINE: Well, we had begun to describe

certain of the disclosures, certain of the misstatements

in August. We weren't attempting there to catalogue all

of the various misstatements that AIG made and

subsequently got into a discussion of the sales of AIG

stock. But her testimony at the deposition is

consistent.

THE COURT: Well, how does she explain

paragraph 20?

MS. FINE: If you look in her original

affidavit at paragraphs 16 through 21 and then 28

through 30, and in her supplemental affidavit, she

testifies at length to the fact that, you know, if she

had been told that there was material exposure she would

have sought permission from the Board to sell all of the

stock which the Foundation owned and

THE COURT: No, but that's not what she said

VICKI K. GLOVER, OFFICIAL COURT REPORTER
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Proceedings

at paragraph 20.

Paragraph 20. Miss Davis stated, I think,

"The Foundation" -- that's Starr -- "relied on AIG's

false and misleading statements in deciding to suspend

its sales program __ If

In fact, they did not suspend the sales

program. They continued the sales program.

MS. FINE: They continued to sell the stock

based on the information that they had available to them

about the value of the AIG stock.

THE COURT: And then she goes further.

She says, " -- and ceased selling its AIG

stock __ If

Look, I have 350 to 400 cases. Because of

what's going on now on Wall Street, and all the judges

in the Commercial Division are being inundated by a

very, very complex and very important litigation, we

rely not only on witnesses to tell the truth but on

counsel to be careful about what they submit to us.

These are highly sophisticated parties. On a good day I

can understand a derivative. I don't have that many

good days.

MS. FINE: Your Honor --

THE COURT: But I don't have to understand a

derivative to understand when somebody tells me that

VICKI K. GLOVER, OFFICIAL COURT REPORTER
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Proceedings

they suspended their sales program and ceased selling

stock. I don't have to be a rocket scientist to

understand that she's saying that because of these

statements we stopped selling stock.

Now, I can understand if she misspoke herself.

I've yet to hear someone say she misspoke herself in

this affidavit. All I hear is this stonewalling that

everything was consistent with what we said. Horse

hockey. It's not consistent.

MS. FINE: No. Your Honor, we attempted in a

supplemental affidavit to clarify whatever

misunderstandings had been created.

In October the Foundation did cease to sell

its stock.

THE COURT: How about I recant or withdraw my

original affidavit? That would be a nice start.

If you don't see a contradiction between the

two affidavits, you're blind.

MS. FINE: Your Honor, Miss Davis made herself

available for a deposition. There was exhaustive

testimony taken on this point. She made herself

available to clarify whatever was unclear. When she

signed the affidavit she did believe that it was

accurate and truthful, and she is here today to address

whatever questions your Honor still has.

VICKI K. GLOVER, OFFICIAL COURT REPORTER
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paragraph 29 was meant to tell a reader that you stopped

selling shares as a result of the August disclosures, it

would be inaccurate; correct?

the affidavit if I didn't think it was accurate. I

still think it's accurate.

"If there are any misunderstandings, that's

what I'm here for today. Let's clarify.

"Question: So when you wrote paragraph 29,

and 29 don't refer specifically to August.

"Question: So when you signed this

affidavit, you didn't think someone reading it would

read paragraph 29 and the reference to repeated

assurances as relating to, in any way, the statements

that appear in paragraphs 25, 26 and 27?

Proceedings

When asked about the headings, she explained

that the affidavit had to be read in its entirety, and

that the entire affidavit dealt with the fact that the

Foundation ceased selling stock in reliance on the

representations.

I can read from her transcript at pages 38 and

"So to the extent

No, it's perfectly accurate. 28

I obviously wouldn't have signed

going back to your affidavit, to the extent

"Answer:

"Answer:

She was asked:

39.

paragraph

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

VICKI K. GLOVER, OFFICIAL COURT REPORTER



11

the stand.

As I recall, we started off in '06, I think,

MR. ALLERHAND: Your Honor, I'm prepared to

proceed with cross-examination.

THE COURT: Fine.

Proceedings

you didn't think it referred to the August disclosures

that are referred immediately above it?

"Answer: It referred to all of the

disclosures, not just August."

THE COURT: I don't really appreciate smoke

and mirrors. I read that part of the transcript. It

doesn't satisfy my question.

I tell you what? Let's have Miss Davis up on

D A V I S,ANN

called as a witness and having been first

duly sworn by the Officer of the Court, was

examined and testified as follows:

THE OFFICER: In a loud, clear voice, state

your name and address for the record.

THE WITNESS: Florence Ann Davis, 166 Columbia

Heights, Brooklyn, New York.

THE COURT: Before we get off to examining the

witness, last time we were here I don't know if we went

over the numbers, but I keep going over in my mind

again.

FLO R E N C E
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Proceedings

with Starr owning approximately 48 million shares of

AIG.

MS. FINE: Yes.

MR. ALLERHAND: Your Honor, I have a sheet

that I prepared.

THE COURT: Good. I'm left with what looked

like a sale of six million shares and in fact there was

almost 12 million?

MR. ALLERHAND: Yeah. Let me mark as

Defendants' Exhibit 1 and Defendants' Exhibit 2. The

first is a document entitled "Summary of Starr

Foundation Sales of AIG Stock." We provided that, your

Honor, to our adversaries over the weekend so they could

look at the numbers, make sure we had it right.

And the second document, which will be

Defendants' Exhibit 2, your Honor, is a revised chart

listing all of the sales that occurred, the closing

price on each day, and if there was a disclosure event,

the release of a 10-Q or an annual report, we listed it

on the chart as well. It had been Exhibit D to my

affidavit that we filed last week, but we over the

weekend went back and corrected one or two of the

entries, and again we gave that to our adversaries over

the weekend as well.

THE COURT: So I'm looking now at your

VICKI K. GLOVER, OFFICIAL COURT REPORTER
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Proceedings

Exhibit 1 which is the summary of stock. You start off

with 48 million as of January '06.

MR. ALLERHAND: Right.

THE COURT: And we have a sale of 6.4 in '06.

So that brings us down to 42 million. Then we have 20

million sold in '07, so it brings us down to about 20

million shares.

MR. ALLERHAND: And then they had grants, your

Honor, that they made from the shares to charities

during the two years where they just gifted the stock.

And that's probably the explanation, your Honor, for the

missing number.

THE COURT: That's the six million that I

found, yes.

MR. ALLERHAND: That takes you down to the 15

million they currently own today, 15.4. And we broke up

the '07 sales, your Honor.

THE COURT: Wait a minute. I thought they had

15 million left.

MR. ALLERHAND: They do. 15.4.

THE COURT: And they sold 12.

MR. ALLERHAND: They sold 12 in the - -

THE COURT: August to October.

MR. ALLERHAND: Right.

THE COURT: Okay.

VICKI K. GLOVER, OFFICIAL COURT REPORTER
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Davis - Cross/Mr. Allerhand

MR. ALLERHAND: And the reason we had broke

that out is because they say the fraud took place in the

six months from August of 2007.

THE COURT: It was a simple arithmetic

mistake. I was looking at '07 sales which is through

December

MR. ALLERHAND: Right.

THE COURT: and then trying to compare them

to the sales that were done in that August through

October. Okay.

MS. FINE: Your Honor, to the extent that it

clarifies, the defendants had offered at the last

conference a schedule of the sales made by the

Foundation in the period subsequent to the August

disclosures and the parties -- there was no

disagreement. These are all publicly filed Form 144s.

So that we don't have any issues with the numbers in

this spreadsheet.

MR. ALLERHAND: So I would move that Exhibits

1 and 2 be admitted, your Honor, for purposes of this

hearing and the motion.

THE COURT: Any objection?

MS. FINE: No.

(Above-described documents received in

evidence as Defendants' Exhibits 1 and 2.)

VICKI K. GLOVER, OFFICIAL COURT REPORTER
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2

Davis - Cross/Mr. Allerhand

THE COURT: Thank you. Proceed.

15

3 CROSS-EXAMINATION

4 BY MR. ALLERHAND:

5 Q Will you please state your full name for the

6 record?

7

8

A

Q

Florence Ann Davis.

Miss Davis, you are a graduate of a law school; is

9 that correct?

10

11

12

13

14

A

Q

A

Q

A

Yes.

And what school would that be?

New York University.

What year?

1979.

15 Q And after your graduation from law school you had

16 the opportunity to practice law at Sullivan & Cromwell; is

17 that correct?

18

19

20

21

A

Q

A

Q

Yes, I did.

And after that at Morgan Stanley; is that correct?

Yes.

And finally, you became the general counsel of AIG;

22 is that correct?

23

24

A

Q

Yes.

For what years did you serve as a general counsel

25 of AIG?

26 A Early 1995 through early 1999.

VICKI K. GLOVER, OFFICIAL COURT REPORTER
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2 Q

Davis - Cross/Mr. Allerhand

And then in 1999 you became the president of The

16

3 starr Foundation?

4

5

6

7

A

Q

A

Q

Correct.

And you served in that position since then?

Yes.

And you've been a director of The Starr Foundation

8 since 1999i is that correct?

9

10

A

Q

Yes.

Am I also correct, Miss Davis, that you continued

11 to be registered to practice law in the State of New York?

12

13

A

have not

No. I believe I'm still in the computer, but I

I have filed my biennial registration as retired

14 and I don't pay the $300 fee any longer.

15 Q Do you know why the New York State registration

16 shows you as currently registered through February of 2010?

17 A I don't know why they don't take me out of the

18 computer. I have filed for nearly ten years as retired and

19 I get the same notice every other year and I file it.

20 Q Who are the other members of the Board of Directors

21 of The Starr Foundation?

22 A Maurice R. Greenberg, the chairmani Edward E.

23 Matthewsi Howard I. Smithi a man named Ta Chun HSUi Ernest

24 Stempel and John Roberts.

25 Q Am I correct that all of the directors of The Starr

26 Foundation previously served as executives or officers of

VICKI K. GLOVER, OFFICIAL COURT REPORTER
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1 Davis - Cross/Mr. Allerhand

2 AIG?

3

4

5

6

A

Q

A

Q

All except Mr. Hsu.

And he worked at AIG?

Yes.

And Mr. Greenberg is the chairman of The starr

7 Foundation; is that correct?

8

9

10

11

A

Q

A

Q

Yes.

Also of the executive committee of the Board?

Yes.

And your office is currently located on the same

12 floor as Mr. Greenberg's in the same building in Manhattan;

13 is that correct?

14

15

A

Q

Yes.

Now let me hand up, with your Honor's permission, a

16 copy of the initial affidavit and we can refer to that as --

17 THE COURT: I think I have it here.

Q

18

19

20

21

22

23

24

25

MR. ALLERHAND: I'm going to give a copy to

the witness.

THE COURT: I not only have the original but I

have the - it's in your memo.

MR. ALLERHAND: Okay.

(Handing to the witness.)

THE WITNESS: Thank you.

Ms. Davis, do you have a copy of your initial

26 affidavit dated July lOth?

VICKI K. GLOVER, OFFICIAL COURT REPORTER
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2

3

4

A

Q

A

Davis - Cross/Mr. Allerhand

Yes.

And that is your signature on the affidavit?

Yes.

18

5 Q Would you please turn first to paragraph 20 that

6 the Court had briefly mentioned a moment ago?

7 I'm going to read that into the record.

8 "The Foundation relied on AIG's false and

9 misleading statements in deciding to suspend its sales

10 program and ceased selling its AIG stock based upon

11 these representations. II

12 Did I read that correctly?

13

14

A

Q

Yes.

And if you turn to the next page of your affidavit,

15 you begin to detail for the Court those misrepresentations

16 which allegedly caused you to stop your program of selling

17 AIG stock; is that correct?

18

19

A

Q

It says what it says. I talk about -

I'll rephrase the question.

20 Isn't it correct that paragraphs 22 through 27

21 then set forth for the Court the very statements that you

22 say led you into stopping the sales program; isn't that

23 correct?

A24

25

26

These are --

MR. ALLERHAND: Your Honor, can I have an

answer yes or no on cross-examination?

VICKI K. GLOVER, OFFICIAL COURT REPORTER
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2

3 A

Davis - Cross/Mr. Allerhand

THE COURT: Yes, you may.

I don't know that I can answer yes or no. These

19

4 are some of the disclosures, yes.

5 Q So the disclosures you set forth in paragraphs 22

6 through 27, you intended to tell the Court that those

7 disclosures caused you to stop selling AIG common stock as

8 part of your diversification program; is that correct?

9

10

A

Q

Among others, yes.

Okay. And in particular, if you look at paragraph

11 25, you refer to a statement that AIG told its investors in

12 an August conference with investors about AIG not losing

13 even one dollar from its credit default swap portfolio; do

14 you see that?

15

16

A

Q

Yes.

Now, you have no recollection of actually attending

17 that August investment conference; is that correct?

18

19

A

Q

That's correct.

And similarly, you have no recollection of

20 reviewing the slides that were disseminated at that August

21 conference to investors; is that correct?

22

23

A

Q

I don't recall.

Now, you go on in paragraph 26 to refer again to

24 the same August investor conference and you quote a

25 statement made during the conference which you say was

26 misleading and caused you to stop selling AIG common stock;

VICKI K. GLOVER, OFFICIAL COURT REPORTER
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1 Davis - Cross/Mr. Allerhand

2 is that correct?

3 A You're putting words into my mouth. This was a

4 statement on which we relied.

5

6

7

8

MR. ALLERHAND: Your Honor, I'd ask that be

struck, the comment that I'm putting words in her mouth.

THE COURT: There's not a jury here.

MR. ALLERHAND: I'll move on.

9 Q Now, paragraph 27 then quotes for the Court an

10 article in the Wall Street Journal dealing with the same

11 statements that were referred to above in your affidavit and

12 that were made during this August investor call; is that

13 correct?

14 A This is a quote from the Wall Street Journal that

15 refers to the August call.

16 Q By the way, just for the record, you never spoke

17 privately or one on one with anyone from AIG about the

18 credit default swap book or subprime, is that correct?

19

20

A

Q

That's correct.

So everything you're relying on in this case is

21 information that was disseminated to the entire investing

22 public, correct?

23 A Correct.

24 Q Now, let's go to paragraph 29. I'm going to read

25 it into the record.

26 "Because of AIG's repeated assurances that

VICKI K. GLOVER, OFFICIAL COURT REPORTER
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1 Davis - Cross/Mr. Allerhand

2 there was no material risk of any exposure to the

3 subprime crisis that was roiling the market, I stopped

4 selling AIG stock on behalf of the Foundation."

5 And then if you go to paragraph 34, it says:

6 I refrained from selling the Foundation's

7 15 million or so shares of AIG common stock over the

8 course of the six months during which AIG perpetuated

9 its fraud.

10 By the way, the six-month period is from

11 August '07 to February '08 when you say the truth came out

12 about the billions of dollars of losses, correct?

13

14

A

Q

Correct.

In fact, the alleged misleading statements in

15 August that you refer to in your affidavit did not in any

16 way cause you to stop your plan of selling AIG common stock;

17 isn't that correct?

copy?

MR. ALLERHAND: Can I hand up a copy of the

deposition transcript, your Honor?

THE COURT: Sure.

(Handing to witness.)

MR. ALLERHAND: Your Honor, do you need a

18

19

20

21

22

23

24

25

26

A

Q

No, it's not correct.

THE COURT: I have a copy.

Ms. Davis, were you deposed in this matter on
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2 November 6th, 2008?

3

4

A

Q

Yes.

Would you please turn to page 30i let me know when

5 you get there?

the plan that we had devised before August.

"Question: And you continued to sell AIG

shares pursuant to the plan that you've referred to?

during the August 9, 2007 investor conference did not

cause the Foundation to stop selling AIG stock which it

ownedi is that correct?

statements that AIG made in the August investor

conference did not cause you to stop your plan of

selling AIG shares?

"Answer: That's correct.

The statements that AIG made

So it is correct that the

We continued to sell, according to

Yes.""Answer:

"Question:

"Question:

"Answer:

Yes.

Reading from line 9:

A

Q

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22 Were you asked those questions and did you

23 give those answers during your deposition?

24

25

26

A Yes.

THE COURT: Well, help me out then.

Which one would I follow as being true?

VICKI K. GLOVER, OFFICIAL COURT REPORTER



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

23
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In 29 you say you stopped selling AIG stock

because of the assuranceSj and in the deposition you say

no, you didn't stop selling the stock.

THE WITNESS: I think it's apples and oranges,

your Honor.

THE COURT: How is that apples and oranges?

THE WITNESS: We had decided based upon what

we understood about the company, the fundamentals of the

company, to liquidate shares of our AIG stock.

THE COURT: You had this divestiture program.

THE WITNESS: That's right.

THE COURT: The allegation at page 6 of your

affidavit, paragraph 29, says that you stopped doing

that.

THE WITNESS: We stopped -- we stopped selling

below that. We continued to sell at 65 or above.

THE COURT: You don't say that; do you? You

say, "I stopped selling AIG stock on behalf of the

Foundation."

You're saying you should have said I stopped

selling below $65 a share? You weren't selling below

$65 a share. I read your testimony.

THE WITNESS: And this refers to the 15

million that were left after we had concluded our

divestiture program based on what we knew at the time.
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THE WITNESS: Our sales program was to get

down ultimately to 20 percent holdings of AIG stock.

THE COURT: I'm sorry. I shouldn't interrupt.

Please continue.

Davis - Cross/Mr. Allerhand

THE COURT: That was in October.

THE WITNESS: That's right. Based on what we

now know was misinformation about the company.

Your Honor, if I may, this was not intended to

be an encyclopedic affidavit. It was intended to respond

to a motion, I think a motion to dismiss. There were -

there are many other details about our divestiture that

aren't there.

THE COURT: Turn back to paragraph 20 then.

liThe Foundation relied on AIG's false and

misleading statements in deciding to suspend its sales

program and ceased selling its AIG stock. II

That's a false statement.

THE WITNESS: It's not a false statement.

THE COURT: How is it not a false statement?

THE WITNESS: Because we decided not to sell

below 65 based --

THE COURT: But that wasn't your sales

program. Your sales program was to sell above $65 a

share.

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26 BY MR. ALLERHAND: (Continuing)
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2 Q
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In fact, Ms. Davis, during the period after August

39th and through October 9th, you continued to sell AIG

4 common stock pursuant to the divestiture program that the

5 Board had authorized; isn't that correct?

6 A That's correct. We did not have any other

7 information about the company that would lead us -- well,

8 either you're interested in the truth or you're not.

9

10

11

Q

A

Q

Excuse me?

You're shaking your head at me.

I would like you just to answer my questions. Your

12 counsel will have an opportunity on redirect to ask anything

13 they want. This is cross-examination.

question.

May I continue, your Honor?

THE COURT: Please.

MR. ALLERHAND: No.

THE COURT: The reporter.

(Record read.)

THE COURT: Well, I think you answered the

And as I understand it, Miss Davis, you continued

How about -- may I finish my answer, your Honor?

THE COURT: Was there a pending question that

was unanswered?

A

Q

14

15

16

17

18

19

20

21

22

23

24

25 to sell during that period at prices at $65 or higher

26 pursuant to the program the Board had authorized?
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A

Q

Davis - Cross/Mr. Allerhand

That's correct.

Now, you never said in your initial affidavit to

26

4 the Court that during the period between August and October

5 you had sold approximately 12 million shares; is that

6 correct?

7 A I don't remember whether we did the math in the

8 affidavit.

9 Q Is there anywhere in the affidavit that alerts the

10 Court that during the period after August you sold 12

11 million shares at prices of $65 or higher pursuant to the

12 previously authorized divestiture program?

13 A Affidavit talks about our sales in '06 and our

14 sales in '07. And I believe the supplemental affidavit

15 talks about the gifts. I don't think I did the math here,

16 but these were all publicly available trades. We filed a

17 144 every time.

18 Q Now, you stopped selling in October because the

19 price of AIG common stock had declined below the $65

20 threshold; is that correct?

21

22

A

Q

That's correct.

And you were never willing to sell AIG stock at a

23 price below $65 a share; isn't that correct?

24 A Based on what we knew about the company that is

25 correct. We did not know that there were falsehoods about

26 the company.
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2 Q Well, in February of 2008 you learned everything

3 about the billions of dollars of losses and you weren't

4 prepared to sell AIG common stock at that point either;

5 isn't that correct?

answer yes or no?

6

7

8

9

10

A

Q

February was a very different kettle of fish.

MR. ALLERHAND: Your Honor, can I get an

THE COURT: Yes.

Were you prepared to sell AIG stock in February of

11 '08 in the mid forties after AIG disclosed its losses in the

12 subprime area; yes or no?

13

14

A

Q

No.

And the reason you weren't prepared to sell is

15 because you thought the price in the mid forties was too

16 low; isn't that correct?

17

18

A

Q

That's correct.

You thought it was trading at or around book value

19 and it wouldn't be rational to sell stock at that price;

20 isn't that correct?

21

22

A

Q

That's correct.

So even after all the truth came out that this

23 lawsuit is about, not only did you not sell all of the AIG

24 stock which you owned, you didn't sell a single share of the

25 AIG stock which you owned; isn't that correct?

26 A That's correct.
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To this day, you have not sold a single share of

28

3 AIG common stock after the alleged truth came out at the end

4 of February of '08; isn't that correct?

5

6

A

Q

That's correct.

Yet, you want the Court to believe that you would

7 have sold all of your stock in August of '07 if the

8 disclosures my client made in February '08 had been made

9 earlier in time. That's your whole complaint; isn't it?

10

11

A

Q

That's a reasonable summary of it, yes, sir.

Okay.

12 In February of '08, you didn't see any point

13 in selling AIG common stock trading at a price that was at

14 or below book value; is that correct?

15

16

A

Q

That's correct.

And so it's fair for the Court to conclude that the

17 price of AIG common stock was an important factor to you in

18 deciding whether to hold or sell AIG common stock; is that

19 correct?

20

21

A

Q

In February that's correct.

And Miss Davis, you can't answer the following

22 question:

23 If the exact same disclosures that were made

24 in February 2008 had been moved up in time and were made in

25 August 2007, would you have sold all of your AIG stock which

26 you now own if the price then had declined into the low
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2 forties just as it did in February of '08 when the losses

3 were disclosed?

4 You cannot answer that question; isn't that

5 correct?

6

7

A

Q

I can't speculate about that.

Thank you.

8 Now, as the president of the Foundation you

9 did not have the authority to sell all of the Foundation's

10 AIG common stock; isn't that correct?

11 A Not without Board approval.

12 Q It was not a decision you would have made on your

13 own; is that correct?

14 A That's correct.

15 Q And at no time have you ever gone to the Board of

16 Directors of the Foundation or to its Executive Committee to

17 obtain authority to sell all of the Foundation's 15 million

18 or so shares which it currently owns; is that correct?

19

20

A

Q

That's correct.

Even after AIG disclosed billions of dollars of

21 losses in February of '08, you recall no discussion with the

22 Board or the Executive Committee about selling all of the

23 AIG stock; is that correct?

24

25

A

Q

That's correct.

So you swear in your affidavits that you would have

26 sold all of the stock if earlier disclosure had been made,
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2 but to this day you have never even discussed with the Board

3 or the Executive Committee selling all of the stock; is that

4 correct?

Would you tell the Court what the basis is of the

Q

A

Q

Well, I don't think I would put it that way.

That's fine.

MR. ALLERHAND: One last point, your Honor,

and I'm finished.

5

6

7

8

9

10 Foundation in AIG common stock? In other words, for

11 purposes of realizing profit or loss, what's your basis?

12

13

A

Q

A little bit over 7.4 cents a share.

So even if Friday's closing price of a little over

14 two dollars, if you sold all of your 15 million shares at

15 market prices you would realize a profit; isn't that

16 correct?

17 A It's mathematically correct. I think it's

18 completely irrelevant.

19 Q And if you had sold the 15 plus million shares back

20 in February when the stock price was in the forties after

21 the bad news came out, you would have realized a profit;

22 isn't that correct?

23

24

A

Q

Yes. We were not asking that in this lawsuit.

In fact, exactly what you're seeking in this

25 lawsuit is lost profits that you say you would have made had

26 you sold the stock at an earlier point in time when the
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2 share price was higher; isn't that exactly what you're

3 seeking in this case?

4

5

6

7

8

9

10

A

Q

A

Q

A

Q

We're seeking losses on our stock.

Lost profits.

I don't know why you're calling them lost profits.

I'll tell you why.

Do you have a loss today on your stock?

A capital loss?

Do you have a loss today on the stock which you

11 acquired for seven cents when the stock is trading at two

12 dollars, do you have a loss?

THE COURT: Cross? I guess this is really

questions.

13

14

15

16

A We do not have a capital loss.

MR. ALLERHAND: Your Honor, I have no further

17 redirect since it's your witness.

18 REDIRECT EXAMINATION

19 BY MS. FINE:

20 Q Miss Davis, I'd like to direct you back to your

21 affidavit. Ask you to turn to paragraph 20 at page 4 of the

22 affidavit.

23

24

25 Q

THE COURT: This is the original affidavit.

MS. FINE: Yes, please.

I'm going to read to you the statement and then ask

26 a couple of questions. You state there:
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"The Foundation relied on AIG's false and

misleading statements in deciding to suspend its sales

program and ceased selling its AIG stock based upon

these representations."

What did you mean by that?

1

2

3

4

5

6

7 A In August of '07, we had been operating under a

32

8 plan to divest for some time. We had sold ten percent of

9 the stock right away, which was our plan, and that is

10 reflected on their Exhibit 1, your Honor, a total of 2006

11 sales.

12 We then had planned to sell another 40

13 percent, and then beyond that there was a plan to sell

14 another 40 percent. But at the time that we're talking

15 about in August, we were in the process of selling down

16 another 40 percent of the stock.

17 We had been selling at $70 a share or better

18 for some period of time; and at some point in the summer of

19 '07, I'm thinking July, your Honor, but I don't remember the

20 exact date, we decided because of things that we publicly

21 knew about the company that we would reduce our sales price

22 to 65 or better. Around that time it became clear that

23 there were problems in the credit markets and AIG stock

24 started to suffer because of that. Based on what they said

25 in August, we assumed that they were differentiating

26 themselves from the Citibanks of the world, from the Merrill
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2 Lynches of the world, from the other companies that had been

3 caught up in what we now call the subprime crisis. And so

4 we thought that the fundamentals of the company still

5 justified $65 a share and we continued to sell at that point

6 or better because we thought any price below that reflected

7 unjustified market concern about AIG, lumping them in with

8 these other companies that had serious credit problems.

9 In August they reassured us and we kept to our

10 sales program. Nothing altered. And they didn't correct

11 that in September, October, November or December. In fact,

12 they didn't correct it until February. So nothing that we

13 knew suggested that we should alter our program at all and

14 we continued that way.

15

16

17

18

19

20

21

22

23

24

25

26

THE COURT: But you allege in paragraph 20

that at some point you relied on their false and

misleading statements and decided to suspend the

program.

Well, when did that happen? When did you

finally come to the point where you relied on their

false statements and decided to suspend the program?

THE WITNESS: We--

THE COURT: When? You got to give me at least

a month.

THE WITNESS: We sold until October when the

price went below 65.
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THE COURT: will you answer my question?

THE WITNESS: I'm sorry.

THE COURT: When?

THE WITNESS: We stopped selling in October

because of the price

THE COURT: Don't tell me when you stopped.

Tell me when you relied and then stopped selling

according to the program.

THE WITNESS: We relied on their August

disclosures.

(Judge Ramos leaves the bench.)

(Pause in proceedings.)

(Judge Ramos returns to the bench.)

THE COURT: I hope I can make myself clear.

You allege in paragraph 20 that you relied on

the false and misleading statements which I assume were

made in August, but at some point you relied. You may

have relied in August, you may have relied in September,

you may have relied in October. When? Give me a month.

THE WITNESS: Your Honor, I don't mean to be

difficult. We kept our

THE COURT: You are being more than difficult.

You are being contemptuous, and you are very, very close

of contempt of court and I'm talking criminal contempt.

Now answer my question. When did you cease or suspend
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the sales program?

THE WITNESS: In October.

THE COURT: So in October you ceased selling

stock because of the reliance on the statements?

THE WITNESS: Yes.

THE COURT: I thought you told us that you

stopped selling the stock because it dropped below $65 a

share?

THE WITNESS: Yes, because we had no reason

based on their statements to lower that price.

THE COURT: What she's saying is, that they

were so lulled into complacency that they continued with

their sales program until October, and believing that

the stock would bounce back above $65 a share they

stopped doing the additional sales at that point.

So it's October. When the price went below

they were so convinced that the stock of AIG was not

going to go further and was going to bounce back, they

stopped the sales program.

MS. FINE: Your Honor

(Pause in proceedings.)

THE WITNESS: Your Honor, is it all right if I

get my asthma inhaler?

THE COURT: Sure.

THE WITNESS: Thank you.
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(Pause in proceedings.)

(Witness resumes the stand.)

THE COURT: Defendant, if we insert in

paragraph 20 an allegation to the effect that

notwithstanding the statements being made they continued

their selling program through October and refrained from

dropping their price in October, that is their strike

price on the sales, $65, then the statement is

consistent. It's less than clear, but that, I think, is

what they are claiming now, is that the fraud --

THE WITNESS: Your Honor

THE COURT: Excuse me.

the fraud occurred back in August. They

believed it. They were confident. The price stayed

above $65 a share. They kept selling. When the price

dropped below $65 they said, well -- they were lulled

into a sense of false security; it's going to readjust.

THE WITNESS: And that's in paragraph 21 of

the affidavit.

THE COURT: So if they put some dates in there

it would avoid the problem. I agree with you, it

creates the impression that they made the decision in

August.

MR. ALLERHAND: Well, certainly paragraph

29 --
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THE COURT: If I'm not mistaken, when counsel

was arguing the motion, that's what they believed also.

MR. ALLERHAND: Started with the same

disclosures, the August disclosures.

MS. FINE: Your Honor.

THE COURT: Yes.

MS. FINE: In the supplemental affidavit that

we submitted, I don't know if you have a copy of it on

hand.

THE COURT: I have it.

MS. FINE: You do?

We attempted there to make these very

clarifications, and if I could refer you to paragraphs 5

and 6 of that affidavit.

THE COURT: I don't know why I have to spend

an hour and a half trying to figure out what you

actually meant. It would be so nice if you say even in

the supplemental affidavit. This was not a well worded

affidavit. The original affidavit is misleading. In

fact, when you argued this motion you stated to me that

there was no sale of stock during that period of time.

I'm not faulting you

MS. FINE: Right.

THE COURT: -- because you believe what your

client tells you.
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MS. FINE: We attempted to address the

concerns.

THE COURT: The witness can step down.

(Witness excused.)

THE COURT: I'm satisfied there was no attempt

to mislead. It was merely a poorly drafted affidavit.

Now, plaintiff, how can I continue this

lawsuit? Your own witness admits she'd have to

speculate. I'm not going to speculate. I can't let a

jury speculate.

MS. FINE: But your Honor, respectfully, this

is a problem that comes up in all of the holder case

law, and even after --

THE COURT: Yeah, that's why the federal

courts have been dismissing them so uniformly. There

are a panoply of problems.

Your client is a major shareholder of AIG

stock, and, obviously, it was a catastrophic loss to the

value of AIG. If that loss was the responsibility of

either present management or past management, The Starr

Foundation has the right, as any other shareholder, to

avail itself of derivative litigation. But you're

seeking to obtain recovery not for a loss but for lost

profit in a situation where you're not a purchaser;

you're a holder. And I haven't found one case that
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sustains this cause of action.

MS. FINE: Your Honor, holder claims have been

permitted for more than 80 years in New York state

courts and they continue to be permitted in cases

against public companies today. To be sure, each

aggrieved shareholder, including the Foundation, has the

burden of proving to a jury that it relied on the

misstatement and that it refrained from selling shares,

and not every shareholder would have sold and not

everyone can say they relied, but the Foundation did.

THE COURT: But even your own witness, the

president of Starr, says she couldn't speculate, and

that's the heart of the problem.

MS. FINE: But respectfully

THE COURT: The heart of the problem indeed is

what caused the value of the stock of the company to

diminish. The company now is worth $3 or $4 a share.

And only because the government has pumped over a

hundred billion dollars into it. If it wasn't for that

the common stock would have been wiped out in a

bankruptcy.

One of the reasons why Miss Davis can't

speculate, and I don't think a jury or a judge should

speculate, is that it seems fundamental to me that the

market price of a stock will reflect what the market
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perceives as reality. Markets are very honest. No

buyer in his or her right mind is going to buy the stock

of AIG at $46 a share if they know it's worth $3 a

share. The fact is, the stock was probably worthless

back in August of '07. The company was essentially

worthless. It was bankrupt. It was insolvent. The

assets it had were junk. The credit default swaps were

going to be almost worthless. This company was headed

for bankruptcy; just nobody knew it.

MS. FINE: But at that very time, your Honor,

they were taking great pains to assure everybody that

they were different from all the other companies out

there.

THE COURT: Let's assume that they didn't take

the great pains to assure everybody and they came

forward and they said the credit default swaps we're

holding are worthless; we owe over a hundred billion

dollars more than our assets; the company is essentially

going out of business. The stock would be worth

pennies. People would be buying it for wallpaper.

MS. FINE: But they didn't even say that in

February.

THE COURT: But let's assume they told the

truth. That's what they have to assume.

MS. FINE: In August --
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THE COURT: That's why Miss Davis says she

can't speculate.

Your measure of damages is not the profit or

loss you would have made on trading the stock; it's what

would have happened if the truth came out on August

17th, was it? What would have happened? The price of

the stock well, they would have suspended trading.

You wouldn't be able to sell the stock.

MS. FINE: At a minimum, these are fact

questions, not legal ones. And they seem to be

arguing

THE COURT: How much of my time do you want to

waste? Tell me. It costs, I think, $11,000 a day for

this courtroom.

MS. FINE: Your Honor --

THE COURT: I'm insulted. I have cases with

real plaintiffs who have lost real money who have real

cases.

This case is dismissed on this record.

We have plenty of litigation. Between Starr

Foundation, AIG and the Attorney General's office I must

have decided already a hundred motions on these issues

involving AIG. How much time do you think I have? Not

enough. There isn't enough time in the day to write

everything I have to write on these cases. I'd love to
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be able to write a 50-page opinion on this excoriating

you for bringing this kind of a lawsuit. What a waste

of time.

On the basis of Miss Davis's own statement

that she cannot speculate! neither can the Court. For

that and other reasons the complaint is dismissed on

this record.

Thank you very much.

MR. ALLERHAND: Thank you! your Honor.
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