
SUPREME COURT OF THE STATE OF NEW YORK 

COUNTY OF NEW YORK 

MORGAN STANLEY, 

Plaintiff, 

-against- 

DISCOVER FINANCIAL SERVICES, 

Defendant. 

Index No. 08-603017 

COMPLAINT 

Plaintiff Morgan Stanley by its undersigned counsel for its complaint 

herein against Discover Financial Services (“Discover”) alleges as follows: 

Nature of Action 

1. This is an action to secure a declaration that Morgan Stanley, 

including its officers, employees and agents, did not breach its Separation and 

Distribution Agreement with Discover and did not tortiously interfere with any contract 

or prospective contractual relations of Discover. Morgan Stanley further seeks a 

declaration that it is entitled to receive the “Special Dividend” from Discover upon the 

resolution of the VisdMasterCard Litigation as per the terms provided in Schedule 2 of 

the Separation and Distribution Agreement. 
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Parties 

2. Plaintiff Morgan Stanley is a corporation organized and existing 

under the laws of Delaware with its principal place of business in New York. 

3. Defendant Discover is a corporation organized and existing under 

the laws of Delaware with its principal place of business in Illinois. 

Jurisdiction and Venue 

4. This Court has personal jurisdiction over Discover under N.Y. 

C.P.L.R. 301 and 302(a)( 1). Discover irrevocably and unconditionally submitted to the 

jurisdiction of this Court under Section 8.09 of the Separation and Distribution 

Agreement. 

5 .  Venue is proper in this Court pursuant to N.Y. C.P.L.R. 503(a). 

Discover irrevocably and unconditionally waived any objection to the laying of venue in 

this Court under Section 8.09 of the Separation and Distribution Agreement. 

Statement of Facts 

A. The Separation and Distribution Agreement 

6 .  

Morgan Stanley. 

Prior to June 30,2007, Discover was a wholly-owned subsidiary of 

7. In 2004, Discover and other Discover entities filed a civil Antitrust 

Suit against Visa U.S.A., Inc. and Visa International Service Association (collectively, 

“Visa”) and MasterCard Incorporated and Mastercard International Incorporated 

(collectively, “MasterCard”), in the action captioned Discover Financial Services, et al. v. 

Visa U.S.A. Inc. et al., No. 04-CV-7844-BSJ-DFE (S.D.N.Y. filed Oct. 4,2004) (the 
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“Antitrust Suit”), seeking damages for alleged market foreclosure caused by Visa and 

Mastercard’s conduct. 

8.  In 2007, Morgan Stanley announced that it would conduct a 

spin-off of Discover. Morgan Stanley and Discover agreed to the terms of that spin-off in 

the Separation and Distribution Agreement dated June 29,2007 (the “Separation 

Agreement”). 

9. In Section 2.03 of the Separation Agreement, Discover agreed to 

distribute to Morgan Stanley a certain portion of any proceeds received by Discover in 

connection with any resolution of the Antitrust Suit (the “Special Dividend”). 

10. Section 2.03 of the Agreement states: 

“Special Dividend. Subsequent to completion of the Restructuring, 
Discover shall declare and distribute to Morgan Stanley a dividend (the 
“Special Dividend”) in the form of an undertaking by Discover to pay to 
Morgan Stanley a portion of the after-tax proceeds received by Discover 
or any of its Affiliates in connection with the litigation Discover is as of 
the date hereof pursuing against Visa U S A .  Inc. and MasterCard 
Worldwide (the “VisaAUasterCard Litigation”) pursuant to the terms 
and conditions set forth in Schedule 2. Discover hereby agrees to comply 
with the terms and conditions set forth in Schedule 2 relating to the 
Special Dividend. Without limiting the generality of the foregoing, 
Discover shall pay or cause to be paid such amounts to Morgan Stanley as 
set forth in Schedule 2 and take or cause to be taken any and all actions as 
may be necessary or appropriate to comply with the terms and conditions 
set forth in Schedule 2.” 

1 1. Section (c) of Schedule 2 of the Separation Agreement provides 

that the proceeds received by Discover in any settlement agreement with any defendant 

or any final, non-appealable judgment by the court in the Antitrust Suit will be distributed 

between Discover and Morgan Stanley in the following manner: 

“All Proceeds received by Discover or any of its Affiliates shall be applied 
as follows: 
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(i) first, all such Proceeds shall be retained by Discover 
until Discover shall have retained an amount equal to all Expenses 
incurred by Discover; 

unpaid portion thereof to be increased at an annual rate of 6% from 
the date of the Distribution until paid in full) shall be paid to 
Morgan Stanley (net of the Applicable Tax Amount in respect of 
such Proceeds); 

(iii) third, the next $800 million of such Proceeds shall be 
retained by Discover; 

(iv) thereafter, any such Proceeds shall be shared equally 
by the parties, so that 50% of any such Proceeds shall be paid to 
Morgan Stanley (net of the Applicable Tax Amount in respect of 
such share of such Proceeds) and 50% of any such Proceeds shall 
be retained by Discover; 

(ii) second, the next $700 million of such Proceeds (any 

provided that (x) the Proceeds in respect of which Morgan Stanley shall 
receive payments under this subsection (c) in connection with any 
Resolution shall not exceed the Allocable Portion of such Proceeds, and 
(y) the Proceeds in respect of which Morgan Stanley shall receive 
payments under this subsection (c) in connection with all Resolutions shall 
not exceed $1.5 billion in the aggregate.” 

12. Section (h) of Schedule 2 of the Separation Agreement states: 

“Discover shall have sole control over the investigation, prosecution and 
resolution of the VisdMasterCard Litigation; provided that Discover shall 
direct its outside counsel to provide Morgan Stanley with regular reports, 
in writing, at least on a monthly basis, as to the status of and significant 
developments in the VisaMasterCard Litigation, including any settlement 
discussions or negotiations, and such other information as Morgan Stanley 
may reasonably require relating to the VisdMasterCard Litigation.” 

13. Discover exercised sole control over the investigation, prosecution 

and resolution of the Antitrust Suit at all relevant times. 

14. On June 30,2007, Morgan Stanley completed the spin-off of 

Discover. 

B. Settlement Discussions 

15. The parties to the Antitrust Suit engaged in settlement discussions 

in the months preceding the trial, which was scheduled to start on October 14,2008. 

4 

.. . 
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During that time, Morgan Stanley was informed of the general status of the settlement 

discussions by Discover. Visa, which was aware that Morgan Stanley would be 

contractually entitled to a Special Dividend upon the payment of settlement proceeds to 

Discover and therefore had an economic interest in a settlement, also reached out to 

Morgan Stanley from time to time to update it on the status of the Antitrust Suit. 

Discover was aware that Visa was communicating with Morgan Stanley and never 

objected at the time. 

16. In September 2008, Kelly McNamara Corley, General Counsel of 

Discover, informed Eric Grossman, a Managing Director in the Legal & Compliance 

Department of Morgan Stanley and head of its litigation function, that the parties in the 

Antitrust Suit were far from reaching settlement. Ms. Corley proposed that Morgan 

Stanley agree to return to Discover part of the Special Dividend to which it was entitled 

under the Separation Agreement as part of a settlement in order to bring the parties to the 

Antitrust Suit closer to resolution. Mr. Grossman declined that proposal. 

17. In September 2008, Ms. Corley also asked Mr. Grossman whether 

Morgan Stanley would prefer to receive its Special Dividend in an upfront payment or in 

payments over time. Mr. Grossman initially stated that Morgan Stanley had no 

preference. Thereafter, however, Mr. Grossman informed Ms. Corley that Morgan 

Stanley would prefer to receive its Special Dividend in an upfront payment. Morgan 

Stanley understood, however, that ultimately the structure of the settlement payments 

would be a matter of agreement between the parties to the Antitrust Suit. 

18. In the week preceding the scheduled trial, both Discover and Visa 

approached Morgan Stanley separately and both requested that Morgan Stanley 

5 
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relinquish a portion of its Special Dividend as part of a settlement in order to facilitate 

resolution. 

1. Discussions with Discover 

19. Thus, on Saturday, October 1 1,2008, Ms. Corley informed 

Mr. Grossman that the mediator had proposed to Discover, Visa and MasterCard a 

settlement figure of $2.75 billion as a mediator’s non-negotiable proposal. According to 

Ms. Corley, that was substantially less than what Discover was willing to accept in a 

settlement. She stated that Discover would find $2.75 billion acceptable if Morgan 

Stanley agreed to return to Discover $600 million of its Special Dividend as part of the 

settlement and asked whether Morgan Stanley would accept that proposal. Ms. Corley 

repeated that proposal to Mr. Grossman during the ensuing weekend. 

20. Mr. Grossman rejected Ms. Corley’s proposal. During the 

weekend, however, Mr. Grossman informed Ms. Corley that Morgan Stanley would be 

willing to return $100 million of its Special Dividend to Discover in order to facilitate a 

settlement and no more, which he confirmed on October 13. 

21. Later on October 13, Dennis Dammermm, the Chairman of the 

Board of Directors of Discover, called Gary Lynch, Chief Legal Officer of Morgan 

Stanley and Mr. Grossman’s direct supervisor, and stated that Morgan Stanley’s offer of 

$100 million was not enough to render the mediator’s proposal acceptable to Discover 

and asked if Morgan Stanley would make a larger concession. Mr. Lynch responded that 

Morgan Stanley was willing to be flexible but made no other offer. 

22. Mr. Grossman emailed Ms. Corley later that afternoon to make 

clear that Morgan Stanley’s offer of $100 million was no longer available: “So we are 

6 
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clear, given the developments of today, I no longer view this as operative.” 

Mr. Grossman received no response from Ms. Corley regarding the withdrawal of the 

offer. 
.. 
11. Discussions with Visa 

23. While Morgan Stanley was having those discussions with 

Discover, Visa also approached Morgan Stanley seeking a contribution to facilitate 

resolution. 

24. On October 6,2008, Mr. Lynch and Mr. Grossman discussed the 

Antitrust Suit with Joshua Floum, General Counsel of Visa, and Adam Eaton, Chief 

Litigation Counsel for Visa. Mr. Lynch and Mr. Grossman agreed to be available to 

speak again as the trial date approached. 

25. On October 10,2008, Mr. Floum called Mr. Lynch and asked to 

meet to discuss the Antitrust Suit. They agreed to meet on October 13 at Morgan 

Stanley’s offices. 

26. On the morning of October 13,2008, Mr. Floum called Mr. Lynch 

and proposed that Morgan Stanley agree as part of any settlement to return 20 percent of 

its Special Dividend to Visa and MasterCard in order to facilitate resolution. Mr. Lynch 

declined that proposal. Nonetheless, Mr. F l o w  came to Morgan Stanley’s offices later 

that day and met with Mr. Lynch and Mr. Grossman to further discuss the situation. 

It was during Mr. Lynch’s and Mr. Grossman’s meeting with 27. 

Mr. Floum that Mr. Dammerman called Mr. Lynch. Mr. Lynch took the call after 

Mr. Floum leR the room, but Mr. Lynch informed Mr. Dammerman that Mr. F l o m  of 

Visa was at Morgan Stanley’s offices also seeking concessions from Morgan Stanley. 

7 
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Mr. Dammerman expressed no objection regarding Visa’s communications with Morgan 

Stanley. 

28. Similarly, Mr. Grossman called Ms. Corley that afternoon and 

stated that Mr. Floum of Visa had come to Morgan Stanley’s offices to discuss the 

potential settlement. Ms. Corley expressed no objection regarding Visa’s 

communications with Morgan Stanley. 

29. As the discussions at Morgan Stanley’s offices progressed during 

the afternoon, Mr. Floum asked whether Morgan Stanley would consider foregoing $100 

million of its Special Dividend for the benefit of Visa and Mastercard if the parties were 

to accept the mediator’s proposal. Mr. Grossman stated that Morgan Stanley would find 

that reasonable. 

30. Accordingly, as of the afternoon of October 13,2008, both sides to 

the Antitrust Suit had recognized that Morgan Stanley had an economic interest in the 

settlement and had approached Morgan Stanley to request that it make a contribution to 

facilitate a resolution. Morgan Stanley first offered $100 million of its Special Dividend 

to Discover. That offer was rejected by Discover and withdrawn by Morgan Stanley. 

Morgan Stanley separately offered $100 million of its Special Dividend to Visa, which 

accepted that offer. Under those circumstances, the parties to the Antitrust Suit, both of 

which were free to reject the mediator’s settlement proposal and proceed to trial, accepted 

that proposal of $2.75 billion, which Morgan Stanley heard of later that evening. 

C. Discover’s Threat of Litigation 

3 1 On the evening of October 13, after the parties to the Antitrust Suit 

had accepted the mediator’s proposal, Ms. Corley emailed Mr. Grossman and expressed 

8 
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her objection to the discussions Morgan Stanley had had with Visa: “I want to register 

Discover’s objection to the unauthorized discussions and meetings MS has had with the 

defendants over the last few days regarding our case.” In fact, Discover had long known 

that Morgan Stanley and Visa were having discussions regarding the litigation, and had 

not previously objected. The only substantive discussions and meetings between Morgan 

Stanley and Visa in the week leading up to the scheduled trial occurred on October 13, 

and Discover was informed that those discussions were occurring at the time. Morgan 

Stanley did not require authorization either to speak to Visa or to offer Visa and 

MasterCard $100 million of its Special Dividend. Accordingly, Mr. Grossman responded 

that, to the contrary, Morgan Stanley had conducted itself appropriately. 

32. On October 14,2008, Ms. Corley asked Mr. Grossman if Morgan 

Stanley had any agreement or understanding with Visa with respect to the timing of any 

payments regarding settlement. 

33. Mr. Grossman informed Ms. Corley that Morgan Stanley had 

expressed a preference to be paid in full as soon as possible. Morgan Stanley was aware, 

however, that, notwithstanding its preference, the parties to the Antitrust Suit were free to 

agree on the structure of the payments as they wished. Mr. Grossman noted that the 

parties to the Antitrust Suit had come to agreement on the $2.75 billion settlement figure 

because Morgan Stanley had agreed to forego $100 million of its Special Dividend 

payment for the benefit of Visa and Mastercard. Discover would receive the full amount 

of the proceeds to which it was entitled under Schedule 2 of the Separation Agreement. 

34. On October 14,2008, Mr. Lynch spoke with David Nelms, the 

Chief Executive Officer of Discover. Mr. Nelms proposed that if Morgan Stanley 

9 
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preferred to receive its Special Dividend payment upfiont, Discover would agree to 

distribute to Morgan Stanley $700 million, before taxes, in the fourth quarter of 2008 and 

retain the remainder of the amount to which Morgan Stanley was contractually entitled 

under the Separation Agreement - approximately $600 million. Mr. Lynch rejected that 

O f f e r .  

35. On October 16,2008, Philip Beck of the Bartlit Beck Herman 

Palenchar & Scott firm, emailed Mr. Grossman. Mr. Beck stated that he had been 

retained by Discover in connection with Morgan Stanley’s “activities” relating to the 

pending settlement of the Antitrust Suit and asked that Mr. Grossman contact him. 

36. On October 17,2008, Mr. Beck and Mr. Grossman spoke on the 

telephone. Mr. Beck asserted that Morgan Stanley’s discussions with Visa had somehow 

hindered Discover’s ability to maximize the settlement amount. Mr. Beck threatened to 

bring a lawsuit on behalf of Discover against Morgan Stanley and the senior executives 

involved in the discussions with Visa for breach of contract and tortious interference, 

although he did not specify with what Morgan Stanley had allegedly tortiously interfered. 

Mr. Beck asserted that Morgan Stanley was obligated to compensate Discover for its 

damages and reiterated the previous demands made by Ms. Corky and Mr. Nelms to 

Mr. Grossman and Mr. Lynch - that Morgan Stanley forego its contractual rights to 

approximately $600 million, or nearly half, of its Special Dividend. Mr. Grossman 

rejected Mr. Beck’s demand. 

37. A present, justiciable controversy has arisen and now exists 

between Morgan Stanley and Discover concerning their rights, duties and obligations 

under the Separation Agreement. The parties are in need of a declaratory judgment 

10 
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stating their rights and obligations under the Separation Agreement. A declaratory 

judgment would provide relief from uncertainty, insecurity and controversy giving rise to 

this proceeding. 

First Cause of Action 

(Declaratory Judgment - N.Y. C.P.L.R. 3001) 

(Breach of Contract) 

38. The allegations contained in paragraphs 1 through 37 are repeated 

and realleged as if fully set forth herein. 

39. The Separation Agreement expressly states that Discover shall pay 

Morgan Stanley a Special Dividend upon the receipt of settlement proceeds from Visa or 

MasterCard. 

40. David Nelms, Chief Executive Officer of Discover, and Philip 

Beck, counsel retained by Discover, have demanded that Morgan Stanley forego its 

contractual rights to approximately $600 million, or nearly half, of its Special Dividend 

to compensate Discover for its damages allegedly resulting from Morgan Stanley’s 

breach of the “sole control” provision in Schedule 2 of the Separation Agreement. 

41. Morgan Stanley’s communications with Visa regarding settlement 

does not constitute a breach of the “sole control” provision in Schedule 2 of the 

Separation Agreement. Discover exercised sole control over the investigation, 

prosecution and resolution of the Antitrust Suit at all relevant times. Discover retained at 

all relevant times the full and ultimate right and ability to control the terms of the 

resolution of the Antitrust Suit. Discover ultimately exercised that sole control when it 

accepted the mediator’s settlement proposal, which Discover was free to reject. 

11 
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42. The “sole control’’ provision in Schedule 2 of the Separation 

Agreement did not preclude Morgan Stanley from having discussions with Visa or 

Mastercard or anyone else. 

43. Discover was not damaged by Morgan Stanley’s conduct with 

respect to Visa. Discover’s portion of the settlement proceeds remains unchanged. 

44. 

Agreement. 

45. 

As a result, Morgan Stanley did not breach the Separation 

Second Cause of Action 

(Declaratory Judgment - N.Y. C.P.L.R. 3001) 

(Contractual Rights) 

The allegations contained in paragraphs 1 through 44 are repeated 

and realleged as if fully set forth herein. 

46. The Separation Agreement expressly states that Discover shall pay 

Morgan Stanley a Special Dividend upon the receipt of settlement proceeds from Visa or 

MasterCard. 

47. David Nelms, Chief Executive Officer of Discover, and Philip 

Beck, counsel retained by Discover, have demanded that Morgan Stanley forego its 

contractual rights to approximately $600 million, or nearly half, of its Special Dividend 

to compensate Discover for its damages allegedly resulting from Morgan Stanley’s 

breach of the “sole control” provision in Schedule 2 of the Separation Agreement. 

48. Morgan Stanley is entitled to receive the Special Dividend as set 

forth in Schedule 2 of the Separation Agreement without reduction by Discover. 

12 
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Third Cause of Action 

(Declaratory Judgment - N.Y. C.P.L.R. 3001) 

(Tortious Interference with a Contract) 

49. The allegations contained in paragraphs 1 through 48 are repeated 

and realleged as if fully set forth herein. 

50. The Separation Agreement expressly states that Discover shall pay 

Morgan Stanley a Special Dividend upon the receipt of settlement proceeds from Visa or 

Mastercard. 

5 1. David Nelms, Chief Executive Officer of Discover, and Philip 

Beck, counsel retained by Discover, have demanded that Morgan Stanley forego its 

contractual rights to approximately $600 million, or nearly half, of its Special Dividend 

to compensate Discover for its damages allegedly resulting from Morgan Stanley’s 

tortious interference with Discover’s contract. 

52. Morgan Stanley’s communications with Visa regarding settlement 

does not constitute tortious interference with an existing contract of Discover. 

53. The “sole control” provision in Schedule 2 of the Separation 

Agreement did not preclude Morgan Stanley from having discussions with Visa or 

Mastercard or anyone else. 

54. Morgan Stanley’s economic interest was aligned with Discover’s, 

and Morgan Stanley and Discover shared the same incentive to maximize the settlement 

to be paid by Visa and Mastercard. 

55. The discussions Morgan Stanley had with Visa regarding 

settlement of which Discover now complains occurred before the parties to the Antitrust 

Suit came to any agreement to settle. 

13 
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56. Morgan Stanley did not engage in any conduct that induced Visa 

or MasterCard to breach an existing agreement with Discover. 

57. Discover was not damaged by Morgan Stanley’s conduct with 

respect to Visa. Morgan Stanley agreed to forego $100 million of what it was entitled to 

under Section (c) of Schedule 2 of the Separation Agreement. Discover’s portion of the 

settlement proceeds remains unchanged. 

58.  Further, as a result of Morgan Stanley’s concession, Visa and 

Mastercard agreed to pay Discover $2.75 billion instead of agreeing to no settlement at 

all. Discover was free to accept or reject the mediator’s proposal of $2.75 billion; 

Discover chose to accept that settlement figure. 

59. As a result, Morgan Stanley did not tortiously interfere with any 

existing contract of Discover. 

Fourth Cause of Action 

(Declaratory Judgment - N.Y. C.P.L.R. 3001) 

(Tortious Interference with Prospective Contractual Relations) 

60. The allegations contained in paragraphs 1 through 59 are repeated 

and realleged as if fully set forth herein. 

61. The Separation Agreement expressly states that Discover shall pay 

Morgan Stanley a Special Dividend upon the receipt of settlement proceeds from Visa or 

Mastercard. 

62. David Nelms, Chief Executive Officer of Discover, and Philip 

Beck, counsel retained by Discover, have demanded that Morgan Stanley forego its 

contractual rights to approximately $600 million, or nearly half, of its Special Dividend 

to compensate Discover for its damages allegedly resulting from Morgan Stanley’s 

14 
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tortious interference with Discover’s prospective contractual relations with Visa and 

MasterCard. 

63, Morgan Stanley’s communications with Visa regarding settlement 

does not constitute tortious interference with Discover’s prospective contractual relations 

with Visa and Mastercard. 

64. Discover would not, under any circumstances, have been able to 

negotiate a higher settlement amount. 

65. Morgan Stanley did not act with the purpose of harming Discover 

or use wrongful means in communicating with Visa. Morgan Stanley’s economic interest 

was aligned with Discover’s, and Morgan Stanley and Discover shared the same 

incentive, which was to maximize the settlement to be paid by Visa and Mastercard. 

Discover was not damaged by Morgan Stanley’s conduct with 66. 

respect to Visa. Morgan Stanley agreed to forego $100 million of what it was entitled to 

under Section (c) of Schedule 2 of the Separation Agreement. Discover’s portion of the 

settlement proceeds remains unchanged. 

67. Further, as a result of Morgan Stanley’s concession, Visa and 

MasterCard agreed to pay Discover $2.75 billion instead of agreeing to no settlement at 

all. Discover was free to accept or reject the mediator’s proposal of $2.75 billion; 

Discover chose to accept that settlement figure. 

68. Morgan Stanley’s discussions with Visa did not hinder Discover’s 

ability to make any counterproposal. Discover had the ability at any time to make a 

counterproposal to Visa and Mastercard during the settlement discussions. Discover 

15 
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failed to make any counterproposal to Visa or MasterCard between the time that the 

mediator made his settlement proposal and the time that Discover accepted that proposal. 

69. As a result, Morgan Stanley did not tortiously interfere with 

Discover’s prospective contractual relations with Visa and Mastercard. 

WHEREFORE, Morgan Stanley demands judgment against Discover: 

(a) Declaring that Morgan Stanley did not breach the Separation 

Agreement with Discover; 

Declaring that Morgan Stanley is entitled to receive the Special 

Dividend as set forth in Schedule 2 of the Separation Agreement 

without reduction by Discover; 

Declaring that Morgan Stanley, and its officers, employees and 

agents, did not tortiously interfere with an existing contract 

between Discover and Visa and MasterCard; 

Declaring that Morgan Stanley, and its officers, employees and 

agents, did not tortiously interfere with Discover’s prospective 

contractual relations with Visa and MasterCard; and 

Awarding to Morgan Stanley such other and further relief as this 

(b) 

(c) 

(d) 

(e) 

16 
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Court may deem just and proper, including costs, disbursements 

and reasonable attorney's fees. 

October 2 1,2008 

CRAVATH, P I N E  & MOORE LLP 

w Evan R. Chesler 

Daniel Slifiin 
Members of the Firm 

Worldwide Plaza 
825 Eighth Avenue 

New York, NY 100 19 
(2 12) 474- 1000 

Attorneys for PlaintiflMorgan Stanley 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

MORGAN STANLEY, 

Plaintiff, 

V. 

DISCOVER FINANCIAL SERVICES, 

Defendant. 

08-603017 

AFFIDAVIT OF SERVICE 

STATE OF NEW YORK, ) 

COUNTY OF NEW YORK, ) 
) ss.: 

ROBERT B. ZWILLICH, being duly sworn, deposes and says: 

I am over the age of 18 years, not a party to this action and reside at 
255 Killarney Drive, Berkeley Heights, New Jersey 07922. 

On the 21st day of October, 2008, I sewed the annexed SUMMONS 
WITH NOTICE AND COMPLAINT upon 

General Counsel--Contracts 
DISCOVER FINANCIAL SERVICES 
2500 Lake Cook Road 
Riverwoods, lL, 6001 5 

by electronically transmitting true copies of the aforementioned documents via facsimile 
transmission, as provided for in Sections 8.01 and 8.09 of the Separation and Distribution 
Agreement by and between Morgan Stanley and Discover dated as of June 29,2007. 

Robert BYZwillich 
Sworn to before me this 
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