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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE
LifeLock, Inc., a Delaware Corporation,
and Lemon, LLC, a Delaware Limited
Liability Company,
Plaintiffs,
C.A. No. ___________________
v.
Wenceslao Casares and Cynthia McAdam,
Defendants.
VERIFIED COMPLAINT
FOR FRAUD, FRAUDULENT INDUCEMENT, BREACHES
OF REPRESENTATIONS AND WARRANTIES, BREACHES OF
CONTRACTS, BREACHES OF FIDUCIARY DUTIES,
UNJUST ENRICHMENT AND LEGAL MALPRACTICE
Plaintiffs LifeLock, Inc. (“LifeLock”) and Lemon, LLC (formerly Lemon,
Inc.) (“Lemon”), by and through their undersigned counsel, bring this complaint
against Wenceslao Casares (“Casares”) and Cynthia McAdam (“McAdam”)
(collectively, “Defendants”) for fraud, fraudulent inducement, breaches of
representations and warranties in a merger agreement, breaches of contracts,
breaches of fiduciary duties, unjust enrichment, and (as against McAdam only) for
legal malpractice. The allegations herein are made based on personal knowledge
as to LifeLock and Lemon with respect to their own actions, and upon information
and belief as to all other matters. Plaintiffs’ information and belief is based on,

inter alia, a forensic and other investigation conducted by LifeLock and Lemon,
discussions with current and former LifeLock and Lemon employees, and the
investigation of counsel.
NATURE OF THE ACTION
1.

This dispute arises out of the acquisition of Lemon by LifeLock for

$43 million (the “Transaction”) pursuant to an Agreement and Plan of Merger
(“the Merger Agreement”) (a true and correct copy of the Merger Agreement is
attached hereto as Exhibit A) executed on December 11, 2013.
2.

Defendant Casares was the founder, Chief Executive Officer and

Chairman of Lemon prior to its acquisition by LifeLock. Defendant McAdam was
(at relevant times) Lemon’s General Counsel, Treasurer, Chief Financial Officer,
Chief Operating Officer, and Corporate Secretary, and had worked with Defendant
Casares for many years, including in other business endeavors.

As Lemon’s

highest ranking corporate officers, Defendants each had a significant equity stake
in Lemon, either directly or indirectly through holding vehicles, and strong
financial incentives to ensure that the Transaction was consummated.
3.

In their positions as Lemon corporate officers (and, for McAdam, as

General Counsel), Defendants were also responsible for negotiating the
Transaction with LifeLock, and each was required to execute a variety of
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agreements (described in detail below) that had the effect of transferring the full
ownership of Lemon and all of its technology, assets and intellectual property
(“IP”) to LifeLock.
4.

In the months leading up to the closing of the Transaction, however,

Defendants secretly hatched a plan to keep for themselves very promising and
potentially lucrative portions of Lemon’s IP, so that they could continue to work
with and develop that same IP and technology through a new start-up venture they
formed – called Xapo – which has since raised over $40 million from private
equity funders (including a former Board member of Lemon).
5.

In this regard, Defendants and others at Lemon had successfully

developed a mobile wallet application called the “Lemon Wallet” that purported to
allow consumers to securely store private credit card and other account information
on their smart phones. Prior to the Transaction, Lemon had also been developing
payment functionality as part of Lemon’s mobile wallet application that would
allow users to pay merchants using credit cards, debit cards, and bitcoin – a virtual
currency. This payment functionality – including the ability to make payments
from an online wallet using bitcoin – was considered to be especially valuable to
Defendants, and so they wanted to keep it for themselves.
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6.

When LifeLock became interested in buying Lemon in the summer of

2013, Defendant Casares first attempted to negotiate an asset sale, carving out the
Lemon Wallet “app” from Lemon’s other IP and assets, and selling only the
Lemon Wallet app to LifeLock as part of the deal. That structure was flatly
rejected by LifeLock, which had the sole interest in acquiring Lemon in its
entirety, including all of its IP and technology, and including hiring all key
employees and consultants involved in developing Lemon’s source codes and other
IP.
7.

Defendants got greedy. They agreed to sell all of Lemon in order to

secure payouts for themselves and their investors from the Transaction. But, rather
than give up the technology they considered to be the most valuable and
revolutionary—the payment functionality and ability to make payments from a
wallet app using bitcoin—Defendants schemed to hide this technology from
LifeLock during the negotiation and due diligence process so that LifeLock would
not realize that the IP belonged to Lemon. At the same time, Defendants continued
to develop this valuable IP on Lemon computers, using Lemon servers, and with
Lemon employees and consultants.
8.

Once the Transaction was consummated, and while still employees of

Lemon (now a wholly-owned LifeLock subsidiary), Defendants continued to
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develop Lemon Wallet’s payment and bitcoin functionality using Lemon
computers, servers, and employees, and on Lemon’s premises. Then, just months
after the Transaction closed, Defendant Casares resigned, and together with
Defendant McAdam (and other former Lemon employees), announced they had
launched Xapo and the “Xapo Wallet” app, and had closed a $20 million round of
venture capital funding from private equity investors, despite the fact that the
foundation of Xapo’s technology was built from the same IP and technology that
Lemon had just sold to LifeLock.
9.

Defendants’ scheme to sell Lemon while secretly carving out and

reselling valuable assets from Lemon to further enrich themselves gives rise to a
number of claims. First, to orchestrate their scheme, and obtain $43 million from
LifeLock while at the same time keeping for themselves valuable Lemon IP,
Defendants knowingly and purposefully made false and misleading representations
and material omissions to Plaintiff LifeLock. These misrepresentations came in
the due diligence leading up to the Transaction and in the Merger Agreement (and
related agreements) governing the Transaction itself, and have caused LifeLock to
incur significant losses.
10.

The chain of events starting from the time that the Transaction was

first negotiated, through Defendant Casares’ resignation shortly after the
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Transaction’s close, and including Defendants’ efforts to hide their tracks by
erasing data files from their Lemon-owned computers (and in Defendant
McAdam’s case, wiping clean her computer hard drive only days after receiving a
litigation hold notice), leave no room for doubt:

Defendants knowingly and

intentionally schemed to steal Lemon IP assets, and hid those IP assets from
LifeLock in order to form a new venture that would utilize some of Lemon’s most
valuable IP and technology.
11.

Second, during the pre-Transaction period, Defendants owed fiduciary

duties to Lemon. By taking valuable assets from Lemon for no consideration, and
transferring such assets to themselves and/or to their new venture, Xapo,
Defendants have breached their fiduciary duties of loyalty and good faith to Lemon
and are also liable for corporate waste.
12.

Third, with respect to McAdam – who was intimately involved and

complicit in the scheme, and was General Counsel to Lemon at all relevant times
before, and during, her appointment as President of Xapo – she has committed
legal malpractice on account of her self-dealing, conflicts of interest, improper
disclosure of client confidences, negligent and fraudulent legal advice to Lemon
and its Board, and destruction of Lemon’s property and evidence, for which
Lemon here seeks to recover.
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13.

Fourth, Defendants breached their duties of loyalty and good faith to

Lemon by collecting salaries and other remuneration from Lemon when actually
working against Lemon’s interests and in favor of their own interests and the
interests of a competitor, Xapo. With respect to these breaches of fiduciary duties,
Defendants have been unjustly enriched at Lemon’s expense, and all salary and
other benefits and remuneration collected by Defendants during their period of
disloyalty to Lemon should be disgorged and repaid to Lemon/LifeLock.
14.

In sum, Plaintiffs seek to recover from Defendants for their conduct

prior to, and in connection with the Merger. Plaintiffs seek to recover the fair
value of what Defendants took—and Plaintiffs lost—because of Defendants’ fraud,
breaches of contracts, breaches of fiduciary duties, and legal malpractice.
THE PARTIES
A.

PLAINTIFFS

15.

Plaintiff LifeLock, Inc. is a corporation organized under the laws of

the State of Delaware, with its headquarters at 60 East Rio Salado Parkway, Suite
400, Tempe, Arizona. Since its founding in 2005, LifeLock has been a pioneer and
leading provider of identity theft protection services for consumers, and through its
subsidiaries ID Analytics, LLC and SageStream, LLC, identity risk and credit
worthiness assessments for enterprises. LifeLock has leveraged its data, science
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and patented technology to provide identity-threat detection and protection services
to consumers and businesses nationwide.
16.

Lemon, Inc. was a corporation organized under the law of the State of

Delaware with its principal place of business at 384 University Avenue, Palo Alto,
California. As a result of the Transaction, Lemon, Inc. became a wholly-owned
subsidiary of LifeLock before being reconstituted as Lemon, LLC, a limited
liability company organized under the law of the State of Delaware, with its sole
office in San Francisco, California.
B.

DEFENDANTS

17.

Defendant Casares was at all relevant times hereto an executive

officer of Lemon, having been its founder, Chairman, and Chief Executive Officer
until the sale of Lemon to LifeLock in December 2013. Casares was the main
point of contact on the Lemon side of the Transaction, playing a key role in
negotiating all aspects of the deal. On January 1, 2014, Casares became General
Manager Mobile of the post-Merger Lemon entity. Unbeknownst to LifeLock at
the time, Casares co-founded Xapo in October 2013 and has always served as its
CEO.
18.

Defendant McAdam is presently a partner in the Technology & Life

Sciences Group at Goodwin Procter LLP, advising entrepreneurs and start-ups on a
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variety of issues, including corporate governance, mergers and acquisitions, and
intellectual property management.

At relevant times, McAdam was Lemon’s

General Counsel, Treasurer, Chief Financial Officer, Chief Operating Officer, and
Corporate Secretary. McAdam played a key role in negotiating the Transaction,
including the representations and warranties of Lemon and providing the
information for, reviewing, and finalizing the disclosure schedules for the
Transaction. Unbeknownst to LifeLock at the time, McAdam co-founded Xapo in
October 2013, and initially served as Xapo’s President.
JURISDICTION AND VENUE
19.

This Court has subject-matter jurisdiction pursuant to 8 Del. Code §

111(a)(6), because this is an action to interpret, apply, enforce or determine the
validity of the provisions of an agreement of merger. This Court also has subjectmatter jurisdiction pursuant to 10 Del. Code § 341, because certain causes of action
arise in equity. Finally, this Court has subject-matter jurisdiction pursuant to 10
Del. Code § 346, because the parties consented to the jurisdiction of this Court in
the Merger Agreement, LifeLock is a business entity organized under the laws of
Delaware, no party is a consumer, and the amount in controversy is more than $1
million.
20.

LifeLock, Lemon, Casares, and McAdam have also contractually
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consented to the venue and jurisdiction of this Court for actions arising out of the
Merger Agreement, such as this one. Specifically, Section 9.7 of the Merger
Agreement provides as follows:
Each of the parties hereto irrevocably consents to the exclusive
jurisdiction and venue of the Court of Chancery of the State of
Delaware in connection with any matter based upon or arising out of
this Agreement, the Merger and the other transactions contemplated
by this Agreement or any other matters contemplated herein . . . .
SUBSTANTIVE ALLEGATIONS
A.

Background and Origins of Lemon, Inc. and the Development of
Its Intellectual Property

21.

Lemon was co-founded by Defendant Casares in 2007, as a Delaware

corporation originally operating under the name Bling Nation, Inc. Bling Nation,
Inc. formally changed its name to Lemon, Inc. in 2011. Defendant Casares was the
Chairman of the Board, President, and co-CEO (or CEO) at all times prior to
Lemon’s acquisition by LifeLock, and by at least December 2008, Defendant
McAdam was General Counsel and Secretary.
22.

Lemon has always operated as a technology company, and its IP

rights have always been its primary assets. In fact, Lemon had only modest
revenues (about $500K in 2013) at the time of the Transaction, and so LifeLock’s
primary interest in entering the Transaction, and justification for paying $43
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million, was Lemon’s technology and the further development of that technology
that was expected from the team.
23.

From its earliest days Lemon/Bling Nation required its employees,

including Defendants, as well as its consultants, to enter written agreements
formalizing Lemon’s exclusive rights to the IP developed by those individuals, and
made clear that such agreements were “in consideration of,” and “a condition of,”
employment by or work for Lemon.
24.

The agreement with Defendant McAdam, the “Amended and Restated

Proprietary Information and Inventions Agreement,” was dated July 18, 2008
(“McAdam Invention Agreement”). The agreement with Defendant Casares, the
“Employee Invention Assignment and Confidentiality Agreement,” was dated
August 25, 2008 (“Casares Invention Agreement”). Both agreements mirror one
another with de minimis exceptions not material to this dispute.
25.

In both agreements, Defendants made the following representation:

I understand that [Lemon] is engaged in a continuous program of research,
development, production and marketing in connection with its business and
that it is critical for [Lemon] to preserve and protect its ‘Proprietary
Information’ [defined below], rights in ‘Inventions’ [defined below], and
[interests] in all related intellectual property rights.
26.

After acknowledging as “critical” Lemon’s need to safeguard its

property, Defendants made explicit, corresponding commitments to Lemon. First,
under the heading, “Proprietary Information,” Defendants each recognized that
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their employment “creates a relationship of confidence and trust with respect to
any information of a confidential or secret nature that may be disclosed to
[Defendant] by [Lemon] or a third party that relates to the business of
[Lemon] . . . .” Accordingly, Defendants each agreed to
keep and hold all such Proprietary Information in strict confidence and trust,
[and to abstain from] us[ing] or disclos[ing] any Proprietary Information
without the prior written consent of [Lemon], except as may be necessary to
perform [Defendant’s] duties as an employee of [Lemon] for the benefit of
[Lemon].
27.

Second, with respect to the “[d]isclosure of [i]nventions,” each

Defendant agreed to
promptly disclose in confidence to [Lemon] all inventions, improvements,
designs, original works of authorship, formulas, processes, compositions of
matter, computer software programs, databases, mask works and trade
secrets that [Defendant] make[s] or conceive[s] or first reduce[s] to practice
or create[s], either alone or jointly with others, during the period of
[Defendant’s] employment, whether or not in the course of [Defendant’s]
employment, and whether or not patentable, copyrightable or protectable as
trade secrets (the ‘Inventions’).
28.

In the years that followed, Lemon developed software enabling people

to digitally store and manage items traditionally only carried in a physical wallet.
The first product was released in July 2011, and was the earliest public iteration of
what would later become known as the Lemon Wallet application, or Lemon
Wallet “app”. Initially, the app allowed users to take cell phone pictures of their
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receipts, store those images digitally using OCR (optical character recognition)
technology, and then track and manage the captured expenses.
29.

In an effort to expand beyond receipts, Lemon continued to develop

source code and IP to capture a larger segment of the contents of a traditional
wallet, and by mid-2012, Lemon released a version of the Lemon Wallet app
which included the capacity to store credit, debit, rewards, health insurance, and ID
card information, plus receipts, coupons and tickets.
30.

Other developments and improvements to the Lemon Wallet app

followed, including easier access and what were purported to be tighter security
features. Specifically, Lemon developed features for the app that enabled users to
back up the information in “the cloud” so that users could access their personal
information worldwide, from any internet-connected device.

Further, Lemon

developed a remote-deletion feature through which users could delete sensitive
information from their cell phones if their phones were lost or stolen.
31.

By April 2013, if not sooner, Lemon was also engaged in developing

IP and technology that would allow customers to make online payments directly
from their Lemon Wallets. That mobile-payment technology was launched in July
2013, enabling traditional payment methods such as through the use of credit and
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debit cards, and, was being developed for newly emerging payment methods that
included utilizing bitcoin.
32.

Bitcoin is a form of digital currency that is not tied to any particular

nation or government, but can be purchased or sold in exchange for cash.
Although not universally recognized, bitcoins are accepted as a method of payment
by some online merchants, such as Overstock.com. Unlike most currencies, a
bitcoin is divisible to the 8th decimal place, and so each can be split into
100,000,000 units, each unit called a “satoshi.”
33.

The storage and security of bitcoins has always been a significant

stumbling block preventing more widespread acceptance, and Lemon’s software
developers were working to solve these storage and security problems in the spring
and summer of 2013.
34.

Indeed, by mid-2013, Lemon software developers – being paid by

Lemon, using Lemon computers, and working on Lemon’s premises – developed
software code that incorporated bitcoin features and functionality into the Lemon
Wallet app, so that users could store, monitor, and transfer their bitcoin currency
directly from the Lemon Wallet app. Lemon introduced payment functionality for
bitcoin in or around October 2013, at least on a limited basis.
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35.

For example, below are screen shots from June 2013 that were

unearthed during a post-Transaction forensic examination conducted by LifeLock,
showing how bitcoin functionality was incorporated by Lemon programmers into
the Lemon Wallet app:
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36.

It was Defendant Casares who led Lemon’s charge toward

incorporating bitcoin functionality with Lemon products.

On April 4, 2013,

Defendant Casares emailed all Lemon employees and proclaimed that “adding
Bitcoin to the Lemon Wallet fits very well with our move to compartments and
with the Lemon Network.” A “bitcoin wallet,” he stated, can be used “for buying
[mobile phone] minutes or to pay for an app or anything else you may want.”
37.

Less than two weeks later, Lemon’s Board of Directors was made

aware of, and had discussions about, Lemon’s development of bitcoin IP. The
company’s Board Minutes from April 11, 2013, state: “Mr. Casares discussed
[Lemon’s] product roadmap, including the development of an SDK [software
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development kit] that allows Lemon Wallet to be used for in-app payments, as well
as the development of a Bitcoin wallet within Lemon Wallet.

Discussions

ensued.”
38.

Five days later, on April 16, 2013, the Board unanimously granted

Defendants Casares and McAdam the authority to open bitcoin accounts for the
“purchase, sale and/or safekeeping of Bitcoins with any institution offering such
services, including . . . Lemon Wallet.” Then, by the same written consent, the
Board authorized Defendant Casares, “on behalf of Lemon,” to purchase up to $1
million worth of bitcoins. In seeking to obtain the Board’s consent to take those
steps, Defendant McAdam had earlier in the day sent an email to each Board
member stating, “[w]e would like to initiate the wiring of the funds as soon as
possible, so it would be much appreciated if you could respond in the near future.”
39.

Lemon’s subsequent purchase of bitcoins helped propel the

development of technology used both to store bitcoins, and, support payment
functionality.
B.

LifeLock Expresses Interest in Purchasing Lemon and the Parties
Engage in Due Diligence Ahead of the Transaction

40.

Around the same time when Lemon was focusing on accelerating the

bitcoin integration in the spring of 2013, LifeLock became interested in expanding
its mobile capabilities, and approached Lemon about potential synergies.
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Defendant Casares, in a May 9, 2013 email, identified himself and Defendant
McAdam as each being “point person[s]” for such discussions. The focus at first
was how the companies might collaborate and work jointly on projects and
technology development. But by August 2013, the parties were actively discussing
and negotiating the sale of Lemon to LifeLock.
41.

Defendant Casares initially did not want to sell all of Lemon, and

instead offered to sell to LifeLock only Lemon’s Wallet app, while retaining
control of Lemon, its other assets and IP, and all of Lemon’s personnel. At the
time of these initial discussions in August 2013, Defendant Casares specifically
referenced and acknowledged that such a structure would allow him to continue to
use Lemon for developing bitcoin-related functionality.
42.

LifeLock flatly rejected this proposal.

For LifeLock, acquiring a

small piece of mobile technology, detached from its founders, developers and
engineers, and, without the complete underlying IP (i.e., buying the Lemon Wallet
app only), was untenable. Instead, LifeLock made clear that its interest was only
in acquiring Lemon as a whole, including all of Lemon’s IP rights, and including
hiring on all key Lemon personnel as employees in the newly-acquired company.
43.

By mid-September 2013, Defendant Casares was persuaded and

tentatively agreed to sell Lemon in its entirety in an all cash reverse merger. The
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parties formalized this understanding by way of a “Non-binding preliminary
transaction outline” dated October 22, 2013, which set forth the terms of a
potential acquisition, including the complete purchase of all of Lemon, and its
technology.
44.

During the ensuing two months, LifeLock and its professional

advisors engaged in due diligence with the primary aim of obtaining adequate
assurances that Lemon’s IP and other technology was the protected property of
Lemon, free and clear of any claims of employees, consultants, or other third
parties, and that LifeLock was getting all such IP and technology in exchange for
the $43 million purchase price that LifeLock agreed to pay.

Accordingly,

LifeLock and its advisors went through several rounds of gathering documents and
information, including about Lemon’s stockholders, commercial contracts,
intellectual property, employees, consultants, resource allocation, financial and tax
information, insurance, and compliance issues.
45.

Lemon’s financial documents obtained during due diligence stated

that Lemon had previously owned bitcoin virtual currency. When LifeLock asked
about those assets, Defendant McAdam expressly represented on November 3,
2013 that the bitcoins had been purchased as part of a concept that had been
considered but did not launch. Defendant McAdam knew that her representation
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was false and misleading: the bitcoin currency had been purchased and used as
late as October 2013 in connection with Lemon’s development and testing of
bitcoin payment functionality.

Defendants had, in fact, developed such

technology; they were merely trying to hide it from LifeLock so that they could
continue to develop it under the table in the hopes of fraudulently conveying it to
their newly formed venture - Xapo.
46.

Defendants were further asked in a diligence request to “[i]dentify

each of [Lemon’s] products and services offered to third parties, including all
historical versions, current versions and those currently under development.”
Defendants, or others acting at their direction, identified technology that allowed
users to make payments using Lemon Wallet, but concealed the fact that Lemon
had spent the greater part of the preceding year developing that payment
functionality for use with bitcoin virtual currency, and that the bitcoin wallet
functionality had been incorporated into earlier versions of the Lemon Wallet and
remained “currently under development.”
47.

Defendants knowingly made these false representations to conceal

from LifeLock the existence of the IP and technology that Lemon had developed
allowing users of Lemon Wallet to make payments using bitcoin, so that
Defendants and their new venture could monetize it for their own benefit.
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C.

Defendants Scheme to Form Xapo and Steal Lemon Intellectual
Property in the Lead-Up to the Transaction

48.

Unbeknownst to LifeLock, at the same time that Defendants were

negotiating the sale of Lemon to LifeLock, they were secretly depleting Lemon of
its IP assets for the benefit of themselves and their separate, newly-formed
business venture, Xapo. A forensic examination conducted by the Lemon Board of
Directors in 2014 – in which all Lemon computers and servers were imaged –
revealed a digital trail of double-dealing, deception, and theft from Lemon dating
back to at least June 2013, only weeks after Defendant Casares had asked LifeLock
to deal directly with himself or Defendant McAdam in all Transaction discussions.
49.

For example, LifeLock’s forensic examination revealed that by June

2013, a Xapo-logoed, “confidential” document was created on a Lemon computer
by a Lemon employee. The seventeen-page document describes how Xapo will
store and protect its customers’ bitcoins. On the third page, there is a schematic
depicting the bitcoin storage process, and it displays a picture of a laptop, with a
caption next to the picture stating: “Laptop (provided by Lemon).”
50.

Another Xapo document that was created pre-Transaction (November

27, 2013) and was found on a Lemon computer was a presentation designed for
Xapo investors. The presentation touted the fact that “Xapo offers clients BOTH a
Wallet and a Cloud-based Cold Storage Product.”
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The presentation also

emphasized that the Xapo founders had been working together for twenty years
(including, of course, years spent developing the Lemon Wallet and its bitcoin
functionality).
51.

Additionally, the forensic investigation uncovered a “Lemon Wallet

Terms of Use and Privacy Policy” from August 2013 that referred to bitcoin
functionality as “Xapo.” Defendant McAdam was responsible for drafting such
policies on behalf of Lemon, and later provided LifeLock with what she
represented to be all prior Terms of Use and Privacy Policies of Lemon, but
deliberately withheld from LifeLock the versions of Lemon’s Terms of Use and
Privacy Policies that referenced Xapo in order to hide the fact that Lemon’s IP was
commingled with, or being used by, Defendants’ other venture.
52.

In October 2013, the same month that Defendant Casares and

LifeLock set forth, in writing, terms of the contemplated sale of Lemon in its
entirety, Xapo was incorporated and its domain name was registered. Not wanting
to chance LifeLock’s discovery of Xapo’s use of Lemon IP pre-acquisition, both
Defendants began using @xapo.com email addresses at around this time.
53.

Further, the forensic examination uncovered numerous examples of

Lemon source code on Lemon computers that Defendants had provided to Xapo
for use in Xapo software programming and engineering. Indeed, the source code
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evidence confirming Defendants’ misuse of Lemon IP could not be clearer because
at the top of multiple examples, Lemon’s copyright mark appears (Copyright ©
Lemon Inc.), followed almost immediately with insertions of “Xapo.”
54.

In addition to Lemon’s source code, Defendants disclosed and

provided to Xapo the technology behind Lemon’s patented systems and methods
for clearing electronic financial transactions from mobile devices. Some of these
methods and systems are described in United States Patent No. 9,342,823 (the
“’823 Patent”), filed by Lemon:
In still another embodiment, a method of performing financial transactions
using a personal wireless device may comprise providing a payment system
configured to wirelessly communicate with a personal wireless device for
performing a desired financial transaction, and with a financial institution
facilitating a user financial account. (ʼ823 Patent at 4:38–43.)
55.

In a Verified Complaint that Defendant Casares filed in this Court on

October 12, 2015, Defendant Casares admits that he “initially considered
equipping the Lemon Wallet with bitcoin capability and some initial work was
done to explore that possibility,” but then self-servingly (and falsely) claims that
this work was abandoned at the request of Lemon’s Board.
56.

This averment of abandonment is dubious for several reasons. First,

the minutes from Lemon’s Board meetings show no record that the Board
demanded that the Defendants abandon the development of bitcoin functionality at
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Lemon. Indeed, the Lemon Board minutes demonstrate the fact that the Board was
interested in, and supported, the bitcoin-related developments.
57.

Second, the forensic examination of the Lemon computers confirms

that the work on incorporating bitcoin capabilities into the Lemon Wallet persisted
from April 2013 through at least November 2013, just a month or less before the
Transaction closed. By October 2013, Defendants had already developed a version
of a bitcoin wallet that was hosted by Lemon, but disabled the functionality from
the Lemon Wallet and transferred access to that functionality from Lemon’s
domain to xapo.com. By January 2014, Defendants had a market-ready “Xapo
Wallet” app with bitcoin functionality, and it was not magically created overnight.
58.

Third, a majority of the Lemon Board as of April 2013 (including

Casares, Meyer Malka, and Chamath Palihapitiya) are known, strong proponents of
bitcoin, and Meyer Malka himself, through his Ribbit Capital private equity funds,
actually became one of the lead investors in Xapo in its initial round of funding in
March 2014.
59.

Lemon’s IP rights were not retroactively eviscerated nor were they

permitted to be transferred elsewhere (i.e., to Defendant Casares or Defendant
McAdam or Xapo) for no consideration. Instead, there are only two possibilities:
(i) the IP remains with Lemon despite its current, unauthorized use by Defendants
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and Xapo; or (ii) the IP was surreptitiously stolen by Defendants, with no
compensation paid to Lemon, thus breaching Defendants’ fiduciary duties to
Lemon, as well as defrauding, and violating various agreements with, LifeLock.
60.

Under either of these scenarios, LifeLock and Lemon are entitled to

substantial compensation.
D.

LifeLock Acquires Lemon and All of Lemon’s Intellectual
Property in the Transaction
1.

61.

The Merger Agreement

On December 11, 2013, LifeLock, Lemon, Lavender Acquisition

Corporation (“Delaware merger sub”), and Shareholder Representative Services
LLC (“SRS”) (as agent for the stockholders) executed the Merger Agreement.
Casares signed the Merger Agreement on behalf of Lemon. Through an all-cash,
reverse triangular merger, Lemon merged with LifeLock’s Delaware merger sub
and Lemon survived to become a wholly-owned LifeLock subsidiary.
62.

The Merger Agreement is a valid, enforceable agreement, under

which LifeLock fully performed all of its obligations and paid approximately $43
million to acquire Lemon, including all of its property, assets and IP rights, as
follows:
[A]ll of the property, rights, privileges, powers and
franchises of [Lemon and Lavender] shall vest in the
Surviving Corporation, and all debts, liabilities and duties
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of [Lemon and Lavender] shall become the debts,
liabilities and duties of the Surviving Corporation.
63.

The sellers included almost one hundred different individuals and

entities (referred to as “Participating Securityholders” in the Merger Agreement),
including Casares and McAdam. As a result of the Transaction, Lemon’s capital
stock—consisting of both common stock and various classes of preferred stock—
was cancelled and converted into rights to receive portions of the roughly $43
million in merger consideration. Casares was (and still is) a principal in at least
one of the entities (Meck Ltd.) that owned a substantial portion of Lemon’s equity
and received more than $10 million as a result of the Transaction.
64.

The Merger Agreement contained extensive representations and

warranties, and an indemnification procedure to afford specified contractual
remedies for their breach. See Ex. A, Merger Agreement, Art. II. & Art. VII. The
Merger Agreement also expressly stated that an individual Participating
Securityholder’s liability for fraud or intentional misrepresentation was not limited
by the Merger Agreement:
[N]othing in this Agreement shall limit the liability of a Participating
Securityholder (and this Article VII shall not be the sole and exclusive
remedy in respect of such Participating Securityholder) in connection
with a claim based on Fraud or Intentional Misrepresentation
committed by or with the actual knowledge of such Participating
Securityholder. See id. § 7.2(d).
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Notwithstanding the foregoing or anything to the contrary set forth in
this Agreement, nothing in this Section 7.3 or elsewhere in this
Agreement shall limit the liability of a Participating Securityholder in
connection with a claim based on Fraud or Intentional
Misrepresentation committed by, or with the actual knowledge of,
such Participating Securityholder. See id. § 7.3(m).
65.

As a result, if either Defendant had knowledge of or involvement in

fraud or intentional misrepresentations in connection with the Transaction, then he
or she may be held individually liable for the full amount of the damages arising
from that fraud.
66.

In addition, while the indemnification provisions for a non-fraudulent

breach of representations and warranties contained a limitation of liability
circumscribed by a $6 million Escrow Fund (most of which was already collected
by LifeLock as part of a claims settlement), that limitation does not apply to
breaches

of

representations

and

warranties

that

concerned

“Special

Representations,” which include what are defined as “IP Representations” and
other employment-related representations and warranties that were considered
critical to the deal. See id. §§ 7.1 and 7.3(c).
67.

LifeLock not only acquired 100% of the stock of Lemon, and all of its

assets and IP, but it also retained all of the key Lemon coders and software
engineers involved in developing Lemon’s IP. For all of these additional Lemon
employees and consultants, LifeLock required the execution of additional
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confidentiality and proprietary rights agreements containing broad waivers and
assignments as to any Lemon IP rights. Thus, to the extent not already covered by
prior employment or consulting agreements, Lemon’s IP was protected against
misuse by other Lemon employees or consultants as part of the deal.
2.
68.

The Proprietary Rights Agreements

Shortly after executing the Merger Agreement, Defendants Casares

and McAdam also signed Proprietary Rights and Restrictive Covenant Agreements
(the “Proprietary Rights Agreements) (true and correct copies of the Proprietary
Rights Agreements are attached hereto as Exhibits B (1-2)) in favor of Lemon and
LifeLock.

In each of these Proprietary Rights Agreements, Defendants

“acknowledge[d] and agree[d]” that Lemon owns all of the IP rights for work
performed by them
relating to any past, present or reasonably anticipated business of [Lemon]
and which is or was created or otherwise developed during [their]
Relationship with [Lemon]; (ii) which is or was created or otherwise
developed while performing work for [Lemon]; or (iii) which is or was
created or otherwise developed using equipment, supplies, facilities,
information or proprietary rights or other property of [Lemon].
69.

Further, in the Proprietary Rights Agreements, each individual agreed

never to disclose, “unless authorized in writing by [Lemon],” confidential
information, including, but not limited to, information concerning “products,”
“projects,” “developmental work,” “processes,” or “code,” to third parties.
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70.

The Proprietary Rights Agreements contained an Exhibit A, on which

each Defendant was asked to list “all matters which [the employee] created or
otherwise developed” prior to working for Lemon, or prior to signing the
agreement, which the employee “wish[es] to exclude” from the coverage of the
Proprietary Rights Agreement. Both of the Defendants wrote “[n]one.”
71.

Plaintiffs do not raise separate counts for the breaches of the

Proprietary Rights Agreements here because they are governed by California
venue and law provisions, and are the subject of a separate lawsuit proceeding
(though currently stayed) in California.
3.
72.

The Non-Disclosure Agreements

Also in connection with the Transaction, Defendants each signed a

“Non-Disclosure

and

Confidentiality

Agreement”

(the

“Non-Disclosure

Agreements”) (true and correct copies of the Non-Disclosure Agreements are
attached hereto as Exhibits C (1-2)). These agreements mandated that all company
information concerning Lemon was to “be deemed a valuable, special and unique
asset of [Lemon] that is received by [Casares/McAdam] in confidence as a
fiduciary, and [Casares/McAdam] shall remain a fiduciary to [Lemon] with respect
to all of such information.”
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73.

The Non-Disclosure Agreements required that Defendants not

disclose any of LifeLock’s or [Lemon’s] “Confidential Information” (broadly
defined) or “at any time divulge, communicate, use to the detriment of LifeLock or
[Lemon] or the for the benefit of any other Person or Persons, or misuse in any
way, any [Lemon] Information pertaining to . . . the Business of [Lemon] . . . .”
See id. at 1 (a-b).
74.

Both Defendants further acknowledged that a breach of the non-

disclosure and confidentiality provisions would result in an irreparable injury and
damages to LifeLock and Lemon, warranting injunctive relief as well as an
equitable accounting of all “earnings, profits, and other benefits” resulting from the
violation.
4.
75.

The Non-Competition and Non-Solicitation Agreement

Also in connection with the Transaction, Defendant Casares executed

a Non-Competition and Non-Solicitation Agreement (a true and correct copy of the
Non-Competition and Non-Solicitation Agreement is attached hereto as Exhibit D)
for the benefit of LifeLock. That agreement forbid Defendant Casares from taking
a variety of actions, within a two-year window beginning December 11, 2013,
without obtaining from LifeLock “prior written consent.” In particular, Defendant
Casares was prohibited from:
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directly or indirectly acquir[ing] or own[ing] in any manner any
interest in any firm, partnership, corporation, association . . . which
engages or plans to engage in the Business of LifeLock [defined as
including ‘identity theft protection and identity theft protectionrelated’ products and services] or the Business of [Lemon, defined as
including: ‘products, services and solutions for consumers that allow
the digital storage of credit cards, debit cards and identity cards, . . .
[and] facilitating commerce on third-party merchant sites’] . . . (ii)
be[ing] employed by or serv[ing] as an employee, agent, officer or
director of, or as a consultant to, any [individual, corporation, limited
liability company . . . [or] joint venture] which engages or plans to
engage in the Business of LifeLock or the Business of [Lemon] . . .
or (iii) utiliz[ing] [Defendant Casares’] special knowledge of the
Business of LifeLock or the Business of [Lemon] . . . to compete
with the Business of LifeLock or the Business of [Lemon] . . . .
See id. at 1(a).
76.

Defendant Casares also broadly agreed not to solicit any employees or

former employees or consultants of Lemon or LifeLock (see id. at 1(b)), such as he
ultimately did in early 2014 (or before) by soliciting and convincing a number of
former employees of Lemon to join him in his Xapo venture.
77.

As with the Non-Disclosure and Confidentiality Agreement, Casares

again acknowledged that a breach of the non-compete and non-solicitation
provisions would result in an irreparable injury and damages to LifeLock and
Lemon, warranting injunctive relief as well as an equitable accounting of all
“earnings,

profits,

and

other

benefits”
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resulting

from

the

violation.

E.

Defendants’ Fraudulent Misrepresentations and Breaches of the
Representations and Warranties in the Merger Agreement and
Other Agreements

78.

In order to induce LifeLock into entering the Transaction, Defendants

made a series of intentionally false and misleading statements and omissions in the
Merger Agreement, or made such statements in reckless disregard of the truth.
79.

By making representations and warranties to LifeLock in connection

with the Transaction, Defendants assumed a duty not to misrepresent or conceal
facts that were material to the Transaction. In addition, the Merger Agreement
contains an express provision warranting that nothing in the Merger Agreement is
any way false or misleading:
2.28: Other Information. No representation or warranty furnished by
[Lemon] to Parent and/or Merger Sub pursuant to this Agreement, the
Disclosure Schedule and the Officer’s Certificate (as hereinafter defined) (a)
is, or at the Closing will be, false or misleading in any material respect, (b)
contains, or at the Closing will contain, any misstatement of material fact, or
(c) omits, or at the Closing will omit, to state any material fact required to be
stated to make the statements therein, in light of the circumstances under
which such statements were made, not misleading.
80.

LifeLock relied on the representations and warranties when deciding

to enter into the Merger Agreement.

Further, LifeLock’s reliance on those

representations and warranties and its belief that all material facts had been
disclosed were reasonable. The very purpose of the representations, warranties and
disclosures in the Merger Agreement was to give LifeLock express statements of
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fact on which to rely in making its decision to proceed with the Transaction and to
be certain that all such facts had been completely and honestly disclosed.
81.

However, numerous facts, representations and warranties made by

Defendants were intentionally false, designed to assist Defendants in executing
their fraudulent scheme, and aimed at deceiving LifeLock.

First, Defendants

breached several representations and warranties in the Merger Agreement listed
under the subheading, “Intellectual Property.” Defendants knew that acquiring the
entirety of Lemon’s valuable IP was critical to the Transaction, and LifeLock
accordingly had insisted on broad representations regarding Lemon’s IP rights in
the Merger Agreement. Section 2.18, in relevant part, contains the following
representations and warranties concerning the Lemon IP being purchased by
LifeLock:
2.18(b): [Lemon] has good, valid, unexpired and enforceable title (free and
clear of all Liens) to, or otherwise possesses adequate rights to use, all of the
Intellectual Property and [Lemon] Technology necessary to enable operation
of its business as now being conducted and as proposed to be conducted
pursuant to the Development Agreement . . . . [Lemon] has not transferred
ownership of, or granted any exclusive license with respect to, any
Intellectual Property that are material to [Lemon], to any other Person. At
the Effective Time, all [Lemon] Intellectual Property and [Lemon]
Technology will be fully transferable, alienable and licensable by the
Surviving Corporation and/or Parent without restriction and without
payment of any kind to any third party. . . . [Lemon] has taken reasonable
security measures, including measures against unauthorized disclosure, to
protect the secrecy, confidentiality and value of its trade secrets and other
non-public technical information.
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2.18(c): To the Knowledge of [Lemon], no Person has infringed or
misappropriated and no Person is currently infringing or misappropriating
any [Lemon] Intellectual Property or [Lemon] Technology.
* * *
2.18(f): [N]o Contributor [defined as any former or current Lemon, Inc.
employee, consultant, or other individual involved in the creation, invention
or development of [Lemon] Products, [Lemon] Intellectual Property or
[Lemon] Technology for or on behalf of [Lemon]] owns or has any right to
[Lemon] Products, [Lemon] Technology or [Lemon] Intellectual Property,
nor to the Knowledge of [Lemon] has any Contributor made any assertions
with respect to any alleged ownership or rights.
* * *
2.18(i): No source code of any [Lemon] Software has been licensed or
disclosed by [Lemon] to any Person who is not an affiliate, employee, agent
or other representative of [Lemon] and no event has occurred that would
result in any such source code being delivered or released to a third party
(including but not limited to any third party that is acting as an escrow agent
for or on behalf of [Lemon] or any of customers of [Lemon]).
82.

Defendants knew that each of the above representations and

warranties were false because they themselves had participated in the taking of
Lemon IP, source code, and other technology, which was disclosed to and used by
a competing venture that they co-founded, Xapo. In particular, (i) Defendants
improperly transferred ownership of Lemon IP to themselves and to Xapo,
contrary to 2.18(b) and (f); (ii) Defendants failed to take “reasonable security
measures, including measures against unauthorized disclosure, to protect the
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secrecy, confidentiality and value of [Lemon’s] trade secrets and other non-public
technical information,” contrary to 2.18(b); (iii) Defendants knew about current
infringements and misappropriations of Lemon IP and technology by themselves
and Xapo, contrary to 2.18(c); (iv) Defendants knew that they themselves, and
other Lemon employees, asserted ownership rights to Lemon inventions, source
code, and IP in the form of bitcoin and other wallet payment functionality, again
contrary to 2.18(f); and (v) Defendants knew that they had disclosed and released
Lemon source code to a third party, including but not limited to Xapo, contrary to
2.18(i).
83.

LifeLock also required Lemon to disclose transactions with company

insiders or affiliates.
2.26: Except as otherwise set forth in Schedule 2.26 of the Disclosure
Schedule and except for normal advances to employees consistent with past
practices, payment of compensation for employment to employees consistent
with past practices, and participation in scheduled [Lemon] Plans by
employees, [Lemon] has not . . . sold, transferred or leased any property or
services to, or loaned or advanced any money to, . . . or entered into or been
subject to any management, consulting or similar agreement with, or
engaged in any other transaction with any director, officer, stockholder or
employee of [Lemon] or any of their respective Affiliates . . . .
84.

Defendants did not disclose their personal acquisition or gift of

Lemon IP in Schedule 2.26 of the Disclosure Schedule. Defendants therefore
knew that the above representation and warranty was false because they
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themselves had “engage[d] in . . . transaction[s]” with Lemon whereby Lemon,
according to Defendants, transferred valuable IP technology to them for no
consideration. Incidentally, Schedule 2.26 did disclose Lemon’s purchase and sale
of 10,000 bitcoins, but even that representation – which omitted all of Defendants’
Xapo-related scheming and misconduct – was misleading because McAdam
explained away the transactions as being part of a bitcoin concept that had been
considered but never launched.
85.

LifeLock also required representations in Section 2.18 that Lemon

would have the human capital to continue to develop its business, without
conflicting interests. Accordingly, the Merger Agreement contained the following
representations:
2.18(e): Except as otherwise set forth in Schedule 2.18(e) of the Disclosure
Schedule, to the Knowledge of [Lemon], none of [Lemon’s] employees are
obligated under any Contract (including licenses, covenants or commitments
of any nature) or other agreement, or subject to any judgment, decree or
order of any court or administrative agency, that would interfere with such
employee’s efforts to promote the interests of [Lemon] . . . .
86.

Defendants’ representations and warranties in 2.18(e) were false and

misleading because Defendants knew that each of the former Lemon employees
joining Defendants at the newly-merged Lemon entity were already working for
Xapo and had competing and adverse interests to that of Lemon and Lemon’s IP.
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87.

LifeLock also required an express listing of all personnel who

regularly performed services for Lemon. In Section 2.8(a), Defendants represented
and warranted that Disclosure Schedule 2.8(a) “contains a true and correct list of
all employees of [Lemon] as of the date of this Agreement,” and then in Section
2.8(f), further represented that:
2.8(f): [Lemon] (i) complies in all material respects with applicable
Legal Requirements with respect to employment, employment
practices, terms and conditions of employment, worker classification,
. . . fair employment practices, . . . .
88.

Lemon’s former, top three software developers – Martin Apesteguia,

Fabian Cuesta, and Federico Murrone – were not listed on Schedule 2.8(a) as
employees, but rather, were listed as independent contractors on Schedule 2.8(f).
Following the investigation conducted by Lemon and LifeLock, and Lemon’s
subsequent termination of these three individuals, they each claimed to have been
employees of Lemon prior to the Transaction.

If their claims are true, then

Defendants also knowingly and falsely represented in Section 2.8(a) that “Schedule
2.8(a) of the Disclosure Schedule contains a true and correct list of all employees
of [Lemon] as of the date of this Agreement, together with their respective job title,
current base salary and any bonus amounts paid with respect to 2012 (shown
separately).”
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89.

Because of the nature of Lemon’s business and the inherent

sensitivity of the information Lemon collected, LifeLock also required Lemon to
disclose each published Lemon privacy policy and confirm their accuracy:
2.19(b): Schedule 2.19(b) of the Disclosure Schedule identifies each
published [Lemon] privacy policy and the period of time during which
each such [Lemon] privacy policy was in effect. [Lemon] has made
available a copy of each published [Lemon] privacy policy to Parent.
To the Knowledge of [Lemon], no material breach or violation of any
[Lemon] privacy policy has occurred or is threatened. [Lemon] has at
all times: (i) clearly and conspicuously presented or made accessible
an accurate [Lemon] privacy policy to individuals at the time [Lemon]
has collected any Personal Data from individuals through [Lemon’s]
website(s) or [Lemon] Products . . .
90.

As set forth above, Defendant McAdam – who was primarily

responsible for gathering these materials during the due diligence process, and was
also responsible for drafting Lemon’s Terms of Service and Privacy Policy –
secretly hid and intentionally failed to disclose certain of such agreements, as part
of her effort to hide Xapo’s intermingling in Lemon IP and technology. By failing
to provide truthful disclosures, and failing to supply to the Terms of Service and
Privacy Policy referencing Xapo, Defendants violated 2.19(b).
91.

Because LifeLock was buying Lemon largely for its mobile

technology, LifeLock also put additional emphasis on the confidentiality and
security of that technology through the following representation in the Merger
Agreement:
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2.19(j): [Lemon] takes commercially reasonable actions to protect the
confidentiality, integrity and security of its software, databases, systems,
networks and Internet sites and all non-public information stored or
contained therein or transmitted thereby from any unauthorized use, access,
interruption or modification by third parties and complies with all relevant
Legal Requirements with regards to the transmission and storage of such
information.
92.

Defendants breached 2.19(j) by failing to take any steps, let alone

“commercially reasonable” ones, to protect Lemon’s IP. To the contrary, they
transferred valuable Lemon IP to themselves and to a competing venture, Xapo,
which, in turn, generated private equity investments of more than $40 million just
months after such transfer.

Indeed, Defendants used Lemon’s own computer

systems for the purpose of disclosure of confidential IP, rather than for the
protection of it.
93.

LifeLock further required the disclosure of any contracts related to

Lemon’s intellectual property, to which Lemon was a party.

Accordingly,

Defendants made the following representations in the Merger Agreement:
2.16(a): Except as otherwise set forth in Schedule 2.16(a) of the Disclosure
Schedule, [Lemon] is not is [sic] a party to or bound by any of the following:
(xii) any Contract relating to or concerning [Lemon] Intellectual Property
that is not required to be disclosed in Schedule 2.18(d) of the Disclosure
Schedule, other than: (A) employee or consultant proprietary information
and inventions agreements in the form provided to Parent; (B) non-exclusive
end-user license or subscription agreements entered into with customers of
[Lemon] Products in the ordinary course of [Lemon’s] business using
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[Lemon’s] standard terms of use as provided to Parent; and (C) nondisclosure agreements entered into in the ordinary course.
94.

The definition of “Contract” in the Merger Agreement is broadly

defined to include any “legally binding written or oral” “agreement,”
“commitment,” “understanding” or “arrangement” to transfer Lemon’s IP. Thus,
for many of the same reasons set forth above, Defendants knowingly violated this
provision by transferring Lemon IP to themselves and/or Xapo, while knowing that
other Lemon employees were utilizing Lemon technology for Xapo’s benefit.
95.

After defrauding LifeLock through a variety of false and misleading

statements in the Merger Agreement, Defendants cemented their fraud by
knowingly breaching the other necessary agreements to the Transaction as well,
including the Proprietary Rights Agreements, the Non-Disclosure Agreements and
Casares’ Non-Competition and Non-Solicitation Agreement.
F.

Defendants Continue to Develop Bitcoin Functionality Post
Merger Using Lemon Resources

96.

Subsequent to the Merger, Defendants remained key employees of

Lemon, and took these positions and drew salaries and other benefits from Lemon
in bad faith and despite knowing that they had no intention of developing Lemon’s
products or fostering Lemon’s business.

Indeed, Defendants’ post-Merger

employment was little more than a ruse because while employed by Lemon, in
Lemon offices, on Lemon computers and on Lemon-owned cloud server accounts,
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during Lemon-paid business hours, and using Lemon IP, Defendants simply
plotted their exit to Xapo while devoting the majority of their time to developing
Xapo products.
97.

In late January, 2014, Defendant Casares announced that Lemon

would be introducing a different version of the LifeLock Wallet through which
users would not be able to subscribe to LifeLock’s service, but rather, would
receive pre-approved credit card offers. This version of the app was one that
Lemon had been developing prior to the acquisition, but that LifeLock was
reluctant to launch as the “LifeLock Wallet” post-acquisition. It was not clear to
LifeLock at the time why Defendant Casares had deviated so substantially with
agreed business plans.
98.

Lemon and LifeLock later learned that on January 24, 2014,

approximately six weeks after LifeLock’s acquisition of Lemon, and around the
same time as Defendant Casares’ unexpected announcement related to LifeLock,
Defendants debuted the first version of the “Xapo Wallet” app on the Google Play
store. The app originally consisted of a virtual wallet for bitcoin storage and
payments.
99.

The forensic analysis of Defendants’ computers has revealed that

Defendants continued to secretly work for the benefit of Xapo, while largely
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ignoring their work for Lemon.

Indeed, Xapo-related files were found on

Defendant Casares’ Lemon computer going back to December 2013. Defendant
Casares deleted those files from his Lemon computer shortly before tendering his
resignation (in March 2014), but electronic artifacts remained.

The forensic

examination of Defendant Casares’ Lemon computer also revealed that he used it
to access his Xapo e-mail accounts, and, that a Xapo extension for Google Chrome
had been installed on his browser.
100. Defendant McAdam began to shift her focus to Xapo prior to the
merger. To hide this fact, she often claimed the need to work from home but was
in fact working at Xapo’s offices in Palo Alto, California during the day, on her
Lemon computer, while continuing to be paid as a Lemon employee and legal
advisor, bound by rules of ethics and the highest standards of conduct. In fact,
while serving as a Lemon employee, Defendant McAdam signed contracts to
engage Lemon personnel to work for Xapo. McAdam took these actions, despite
clear conflicts of interests, to further the interests of Xapo to the detriment of
Lemon and LifeLock. Further, Defendant McAdam regularly communicated with
other Lemon employees who were engaged in Xapo work, including Defendant
Casares, using her Xapo email address, again while serving as a Lemon employee
and trusted legal advisor.
42

101. Defendant McAdam’s contract with Lemon ended March 14, 2014.
She stayed on with Lemon for an additional 3-month post-Merger transition
period, and collected a $25,000 retention bonus, despite the fact that she was
actively working for Xapo and against Lemon’s interests throughout this period.
On March 10, 2014, Defendant McAdam received a hold notice to preserve
documents for potential litigation. Despite this notice, the forensics examination
indicated that, on March 22, 2014, Defendant McAdam irretrievably deleted the
contents of the hard drive of her Lemon-issued computer in order to try and
disguise her unethical and illegal conduct.
102. Lemon has since learned that McAdam maintained and kept in her
possession detailed notes containing confidential information concerning Lemon’s
business, which she later shared with Xapo, in violation of her contractual,
fiduciary and legal duties to Lemon and LifeLock.
103. On March 6, 2014, just months after selling Lemon for a substantial,
personal financial gain, Casares tendered his resignation from Lemon to focus his
attention on Xapo.

Within seven days of his resignation, Xapo was already

reported to have raised $20 million in private equity funding and had an estimated
valuation of approximately $72 million. In just another couple of months, by July
2014, Xapo had reportedly raised an additional $20 million from private equity
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investors, and the WALL STREET JOURNAL was reporting a $100 million valuation
of Xapo.
G.

Defendants
Fraudulently
Induce
LifeLock
to
Enter
Acknowledgment Letters Purporting to Waive Lemon’s Rights to
“Bitcoin IP”

104. In the months prior to their anticipated departures from Lemon in
March 2014, Defendants Casares and McAdam schemed to defraud Lemon and
take its bitcoin-related IP for themselves and Xapo. In this regard, in late January
2014, Casares informed LifeLock that certain Silicon Valley investors were
interested in having him store their bitcoins in his bitcoin “storage vault.”
Defendant Casares knew that this request would not appear to be completely out of
the blue, as he had previously claimed to have built a personal bitcoin storage vault
for the safekeeping of his own bitcoins. However, he now asserted that other
people wished to store bitcoins with him, but before doing so, they needed
LifeLock to issue a letter acknowledging that LifeLock would not stake a claim to
Defendant’s storage vault IP, and more particularly to any bitcoins transferred to
such a vault.
105. At the time he requested this acknowledgement from LifeLock,
Defendant Casares made no mention of anyone else having an interest in his
bitcoin storage vault; rather, he emphasized that he sought the acknowledgment as
part of a due diligence process by investors merely interested in storing bitcoins.
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Indeed, the original draft-letter that Defendant Casares submitted for approval was
short and referred only to him.
106. In February 2014, however, for the first time Defendant Casares
divulged that he needed something more expansive because investors were
interested in not only storing bitcoin, but investing in the business. Defendant
Casares also sent a revised draft-letter that included broad language applying not
only to himself, but to a number of other employees of Lemon and its development
subsidiary, Lemon Argentina, including key Lemon programmers and software
developers. LifeLock denied the request, expressly telling Defendant Casares that
no other Lemon employees could work on his personal bitcoin storage vault
venture.
107. Defendant Casares then told LifeLock that the other Lemon or Lemon
Argentina employees were actually investors. He claimed that the purpose of the
more expansive acknowledgment was to enable their investments, and, allow for
them to be nothing more than investors and “strategic advisors.” Casares agreed
that under no circumstances would they perform day-to-day work for his personal
bitcoin storage business.
108. After some negotiation in which Defendant Casares stated that the
process was holding up his investors’ transactions, and that he wanted his [Lemon]
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“team” to “feel confident that they can work with [LifeLock’s] team
cooperatively,” LifeLock provided Defendant Casares with an acknowledgment
letter consistent with the rights he ostensibly sought.

That is, LifeLock

acknowledged Defendant Casares’ right to pursue, “as [the parties had] discussed,”
“certain non-LifeLock business endeavors outside of [his] employment with
Lemon, Inc.” related to bitcoins.
109. Despite Casares’ deceit, and fraudulent inducement of the
acknowledgment letter, the letter protected LifeLock by clearly stating that
“nothing in this letter shall be construed as an assignment of any intellectual
property owned by LifeLock pursuant to the Proprietary Rights Agreement,” and
by expressly “reserve[ing] all legal and equitable remedies regarding any breach of
the Proprietary Rights Agreement . . . in connection with the Bitcoin Business or
development of the Bitcoin IP.”
110. The letter also acknowledged that, with respect to the five Lemon and
Lemon Argentina employees, they were working with Casares as “advisors outside
of their respective employment with [Lemon or Lemon Argentina] . . . .”
111. On the same day that Casares’ acknowledgement letter was executed,
February 12, 2013, Defendant McAdam secretly executed, as President of Xapo,
Consulting and Assignment of Technology Agreements with Alejandro Lopez, one
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of the Lemon Argentina employees for whom Casares was seeking an
acknowledgement letter. However, whereas the Casares acknowledgement letter
restricted Lopez’ role to that of an “advisor” (after negotiations squarely on this
topic), McAdam contracted Lopez to perform “advisory” and “technical” services
for Xapo.
112. Unaware of Defendants’ scheme, LifeLock subsequently agreed to
provide the other Lemon and Lemon Argentina employees with their own similar,
though narrower acknowledgement letters that Casares said his investors also
required. In those letters, LifeLock acknowledged its understanding that each of
those individuals was an “investor” and a “strategic advisor,” and that their roles in
those capacities did not violate their employment obligations. However, LifeLock
expressly confirmed that each employee “represent[ed] that [he] will not work as
an employee of Xapo while [he is] employed by LifeLock or any of its affiliates.”
In a confirming e-mail, LifeLock expressed that the language of the
acknowledgement letters was designed to preclude “day to day work.” Moreover,
LifeLock once again was definitive in preserving its rights to all of Lemon’s IP:
“nothing in this letter shall be construed as an assignment of any intellectual
property owned by LifeLock or Lemon pursuant to the Proprietary Rights
Agreement.”
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113. In the early afternoon of March 6, 2014, LifeLock returned to Casares
signed copies of remaining acknowledgement letters. Approximately 51 minutes
later, Casares tendered his resignation from Lemon. In explaining his resignation,
Casares told LifeLock that his potential Xapo investors demanded that he resign
from Lemon before they funded the Xapo venture and that he had initially refused
but ultimately agreed because he was too passionate about the bitcoin endeavor to
continue to work for Lemon.
114. Because LifeLock still believed that Casares’ new venture was simply
an unrelated expansion of his pre-existing bitcoin storage vault, LifeLock
requested that Casares remain at Lemon through an orderly transition, and Casares
agreed.
115. Defendants’ deception, however, soon became apparent. One week
later, on March 13, 2014, Defendant Casares announced his new venture, Xapo, to
the media, describing it not only as a bitcoin storage facility but also as a bitcoin
wallet application for mobile phones. In an interview with the New York Times,
Casares let slip that his bitcoin wallet had been developed by the same people who
had developed the Lemon Wallet (now the LifeLock Wallet)—and who at that
time still worked for Lemon. According to public reports, Casares and McAdam
were co-founders, and had raised $20 million for Xapo by that time, with a former
48

Board member of Lemon (Meyer Malka) taking a lead role in the initial round of
funding.
CLAIMS FOR RELIEF
COUNT 1:
COMMON LAW FRAUD / FRAUDULENT
INDUCEMENT OF THE MERGER AGREEMENT
(Against Casares and McAdam)
116. Plaintiffs incorporate by reference the allegations contained in the
preceding paragraphs as though fully set forth herein.
117. Defendants made affirmative representations to Plaintiffs during the
due diligence on the Transaction concerning the fact that they were selling all of
Lemon, including all of Lemon’s IP and all of Lemon’s other assets and
technology to LifeLock, even though they knew or recklessly disregarded that such
representations were false.
118. Defendants further misrepresented to LifeLock during the due
diligence period that Lemon had only purchased and owned bitcoin currency as
part of a concept that was considered but did not launch. That statement was false
and misleading. Lemon had, in fact, developed the ability to transfer bitcoin
digital currency and had implemented and integrated that functionality as part of
the Lemon Wallet application, using Lemon’s proprietary source code, Lemon’s
computers, Lemon servers and Lemon personnel.
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119. Defendants further misrepresented to LifeLock that any involvement
of Lemon personnel with bitcoin-related IP concerned Defendant Casares’
independent development, outside of Lemon, of IP concerning a secure “storage
vault” for bitcoin. According to Casares, the bitcoin storage vault IP was merely
intended to be used for himself, and certain investor friends, to securely store their
personal bitcoin. These statements were false and misleading because Lemon had,
in fact, developed the ability to transfer and make payments using bitcoin digital
currency and had implemented and integrated that functionality as part of the
Lemon Wallet application, using Lemon’s proprietary source code, Lemon’s
computers, Lemon servers and Lemon personnel.
120. Prior to execution of the Merger Agreement between LifeLock and
Lemon, Defendants intentionally and actively concealed or suppressed certain
material facts regarding the development and nature of Xapo, including that
Lemon had developed bitcoin wallet payment functionality prior to the
Transaction, that such functionality had been part of the Lemon Wallet application,
that such functionality had been developed with and utilized Lemon source code,
that Defendants disclosed such technology and IP to a purported third party entity
(Xapo) that they had created, and that Defendants and others were committed to
furthering the interest of the Xapo entity in conflict with the interests of Lemon.
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121. Defendants also made numerous representations and warranties to
Plaintiffs in the Merger Agreement concerning Lemon’s IP rights, its privacy
agreements, and regarding the employment relationship/status of former Lemon
employees that they knew at the time were false, as set forth above.
122. Defendants knew that the affirmative misrepresentations, omissions,
representations and warranties set forth above were false when made, or made
them with reckless indifference to the truth.
123. Defendants also knew they were failing to disclose material facts
about Lemon as described more fully herein. In fact, Defendants went through
significant efforts to conceal their deception, including deleting files and
attempting to otherwise wipe clean their Lemon-issued computers.
124. McAdam, as a corporate attorney and Lemon’s General Counsel, had
specialized knowledge of her obligations to disclose material information and
make true and complete representations.

She nevertheless knowingly

misrepresented and/or concealed material facts for her own and Casares’ benefit,
as described herein, and later tried to hide her fraud by wiping the hard drive of her
computer, despite having received a written litigation hold notice demanding that
she preserve all of her files.
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125. Defendants made these misrepresentations and omissions, and
intentionally failed to disclose the material facts set forth herein with the intent to
induce LifeLock to consummate the Transaction and pay approximately $43
million to acquire Lemon.
126. Defendants’ representations and omissions were material. Defendants
knew from multiple conversations throughout the Transaction negotiation process
that LifeLock would not have purchased Lemon at all, and certainly not for nearly
$43 million, unless it was acquiring all of the products, assets, technology and IP
developed by Lemon, not just the Lemon Wallet application. Indeed, Defendants
first tried to negotiate the acquisition as an asset sale, by carving out just the
Lemon Wallet.

But LifeLock rejected this arrangement precisely because

LifeLock was only interested in buying Lemon as a whole, with all of its IP, and
other assets.
127. LifeLock reasonably and justifiably relied upon Defendants’ express
misrepresentations and material omissions, both in the pre-closing due diligence
and in the Merger Agreement (and related agreements).
128. LifeLock was induced into entering the Transaction and paying
approximately $43 million to acquire Lemon because of Defendants’ fraudulent
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misrepresentations and Defendants’ knowing failure to disclose material facts as
set forth herein.
129. LifeLock would not have entered the Transaction at all if it had
known that Defendants carved out, held back, or misappropriated Lemon IP and
technology that Defendants believed to be among the most valuable and/or
promising assets of Lemon.
130. As a direct result of Defendants’ misrepresentations and concealment
of material information, the value of the company that LifeLock purchased was
substantially diminished, causing LifeLock to suffer damages amounting to tens of
millions of dollars that will be proven at trial.
COUNT 2:
BREACHES OF REPRESENTATIONS AND
WARRANTIES IN THE MERGER AGREEMENT
(Against Casares and McAdam)
131. Plaintiffs incorporate by reference the allegations contained in the
preceding paragraphs, with the exception of those sounding in fraud described in
Count 1, as though fully set forth herein.
132. In the alternative, and only to the extent that the above fraudulent
misrepresentations and omissions (or any one of them) made in the Merger
Agreement were not made fraudulently and with deliberate intent or recklessness,
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Defendants have breached the representations and warranties in the Merger
Agreement by making false statements.
133. Pursuant to the Merger Agreement, Defendants undertook the
contractual obligation to make truthful representations and warranties.
134. Defendants breached that obligation by making numerous false and
misleading representations and warranties, as set forth above, including but not
limited to those relating to the preservation, protection, and ownership of Lemon’s
confidential and proprietary IP.
135. Plaintiffs were damaged as a result of the breaches of representations
and warranties because the value of the company that LifeLock purchased was
substantially diminished, causing LifeLock to suffer damages amounting to tens of
millions of dollars that will be proven at trial.
COUNT 3:
BREACH OF CONTRACT –
NON-COMPETITION AND NON-SOLICITATION AGREEMENT
(Against Casares)
136. Plaintiffs incorporate by reference the allegations contained in the
preceding paragraphs as though fully set forth herein.
137. Defendant Casares entered into a valid and binding Non-Competition
and Non-Solicitation Agreement that, among other things, obligated him to refrain
54

investing in, or working or consulting for, a company engaged in the same business
as Lemon or LifeLock.
138. The Non-Competition and Non-Solicitation Agreement also obligated
Casares to refrain from soliciting current or former Lemon employs or consultants
with respect to any other business venture, including but not limited to competing
business ventures.
139. Defendant Casares breached both the non-competition and nonsolicitation provisions of this agreement by working for, consulting, and investing
in Xapo, leaving Lemon to join Xapo full-time, and by soliciting and engaging
Lemon employees to work for Xapo.
140. Plaintiffs were damaged as a result of the breaches of NonCompetition and Non-Solicitation Agreement in an amount that will be proven at
trial.
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COUNT 4:
BREACHES OF CONTRACT
NON-DISCLOSURE AGREEMENTS
(Against Casares and McAdam)
141. Plaintiffs incorporate by reference the allegations contained in the
preceding paragraphs as though fully set forth herein.
142. Defendants

entered

into

valid

and

binding

Non-Disclosure

Agreements that obligated them to, inter alia, preserve confidentiality and not
disclose to third parties any confidential, secret, or other proprietary information of
Lemon.
143. Defendants

breached

their

Non-Disclosure

Agreements

by

transferring Lemon IP to themselves, to Xapo, or to other third parties.
144. Plaintiffs were damaged as a result of the breaches of Non-Disclosure
Agreements in an amount that will be proven at trial.
COUNT 5:
BREACHES OF FIDUCIARY DUTIES AND CORPORATE WASTE
(Against Casares and McAdam)
145. Plaintiffs incorporate by reference the allegations contained in the
preceding paragraphs as though fully set forth herein.
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146. As CEO and Chairman of Lemon (Casares) and as General Counsel,
Treasurer, CFO, COO and Secretary of Lemon (McAdam), Defendants owed
Lemon fiduciary duties, including the duties of loyalty, good faith and care.
147. Defendants breached these fiduciary duties by taking from Lemon
valuable assets, technology and IP without compensating or providing any
consideration whatsoever to Lemon.
148. Defendants breached these fiduciary duties by forming Xapo, working
on behalf of Xapo, and utilizing confidential corporate information of Lemon in
furtherance of Xapo’s interests and to the detriment of Lemon’s interests.
149. Defendants have also committed corporate waste by allowing the
valuable assets, technology and IP of Lemon to be taken and given to a competing
entity, Xapo, without any compensation or consideration being paid to Lemon, and
for their own self-interests.
150. Plaintiffs have suffered damages and irreparable harm for which
damages provide an inadequate remedy at law.
COUNT 6:
LEGAL MALPRACTICE
(Against McAdam)
151. Plaintiffs incorporate by reference the allegations contained in the
preceding paragraphs as though fully set forth herein.
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152. Defendant McAdam at all relevant times was an attorney admitted to
practice before the Bar of the State of California.
153. At all relevant times from at least 2011, Defendant McAdam was
General Counsel for Lemon.
154. As General Counsel, Defendant McAdam owed Lemon several
professional duties, including a duty of loyalty or fidelity, a duty of confidentiality,
a duty to zealously represent the interests of Lemon, a duty to avoid conflicts of
interests, and a duty of competence.
155.

Defendant McAdam breached her professional duties to Lemon

transferring, or allowing to be transferred, valuable IP assets from Lemon to
herself and/or to Defendant Casares and/or to Xapo.
156. Defendant McAdam breached her professional duties to Lemon by
withholding material information from the Board of Lemon relating to Lemon IP
and the use of Lemon IP by Xapo, an entity in which she had an interest and
divided loyalties.
157. Defendant McAdam breached her professional duties to Lemon by
divulging confidential information, including confidential IP information gained
during her employment at Lemon, to Xapo.
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158. Defendant McAdam breached her professional duties to Lemon by
deleting Lemon computer files and hard drives of Lemon computers despite the
presence of a hold order, and despite the fact that such conduct was against
Lemon’s litigation and other interests.
159. Defendant McAdam breached her professional duties to Lemon by
accepting employment as an attorney, without written waiver or consent, for an
entity (Xapo) that was adverse to, and had conflicting interests with, Lemon.
160. Defendant McAdam breached her professional duties to Lemon by
acting incompetently, and allowing valuable IP assets to be transferred out of
Lemon with no compensation to Lemon.
161. Plaintiffs have suffered damages and irreparable harm for which
damages provide an inadequate remedy at law.
COUNT 7:
UNJUST ENRICHMENT / DISGORGEMENT
(Against Casares and McAdam)
162. Plaintiffs incorporate by reference the allegations contained in the
preceding paragraphs as though fully set forth herein.
163. Defendants reaped substantial financial benefits at the expense of
Plaintiff Lemon in connection their employment by Lemon.
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164. Defendants reaped substantial financial benefits at the expense of
Lemon and to the detriment of Lemon’s acquirer LifeLock, in connection with the
Merger Agreement, and related transactions.
165. During the period of time from at least September 2013, Defendants
were disloyal and dishonest employees that worked against the best interests of
Lemon, and for their own self-interests and the interests of a competitor, Xapo.
166. Equity and good conscious do not allow for Defendants to keep the
substantial financial benefits they reaped from Plaintiffs during their period of
disloyal service.
167. Defendants have been enriched, and Plaintiffs have been damaged by
an amount to be established at trial.
PRAYER FOR RELIEF
WHEREFORE, Plaintiffs respectfully demand judgment in their favor and
against Defendants as follows:
A.

A finding that Defendants committed fraud;

B.

A finding that Defendants fraudulently induced the

Merger Agreement;
C.

A finding that Defendants breached the representations

and warranties in the Merger Agreement;
D.

A finding that Defendant Casares breached the Non-

Competition and Non-Solicitation Agreement;
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E.

A finding that Defendants breached the Non-Disclosure

Agreements;
F.

A finding that Defendants breached their fiduciary duties

to Lemon by taking, transferring to themselves and/or to Xapo, or
convincing the Lemon Board to permit the taking or transfer, of
valuable IP or other technology or assets of Lemon for no
consideration;
G.

A finding that Defendants committed corporate waste

while officers and/or directors of Lemon;
H.

A finding that Defendant McAdam is liable for legal

malpractice;
I.

Damages on each of its causes of action, according to

proof at trial;
J.

An injunction, preventing Defendants, or any entities

they own(ed) or control(led) from continuing to utilize Lemon assets,
technology or IP, or from further transferring or assigning the same to
any other entity;
K.

An Order for an accounting and the imposition of

constructive trust over any economic or financial benefits generated
by Defendants, or any entities they own(ed) or control(led) while
utilizing Lemon assets, technology, or IP;
L.

An award of attorneys’ fees, as provided by the Merger

Agreement and any other basis in law or equity;
M.

An award of the costs and disbursements of this action,

including accountants’ and experts’ fees;
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N.

An award of interest on any monetary relief obtained;

O.

Any other relief that this Court may deem just, equitable,

and,
and proper under the circumstances.

Dated: September 19, 2016

Respectfully submitted,
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Benjamin Yaghoubian
KIRKLAND & ELLIS LLP
333 South Hope Street
Los Angeles, CA 90071
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