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            0BA0SIMS
 [1]    UNITED STATES DISTRICT COURT
        SOUTHERN DISTRICT OF NEW YORK
 [2]    ------------------------------x
        JOE SIMON-WHELAN, et al,
 [3] 
                       Plaintiff,
 [4]               v.                           07 CV 06423
     
 [5]    THE ANDY WARHOL FOUNDATION FOR
        THE VISUAL ARTS, INC.,
 [6] 
                       Defendant.
 [7]    ------------------------------x
        SUSAN SHAER                             10 CV 00373 (LTS)
 [8]               v.
 [9]    THE ANDY WARHOL FOUNDATION
        FOR THE VISUAL ARTS, INC. ET AL
[10]    ------------------------------x
                                                New York, N.Y.
[11]                                            November 10, 2010
                                                9:40 A.M.
[12] 
        Before:
[13] 
                             HON. ANDREW J. PECK,
[14] 
                                                Magistrate Judge
[15] 
                                  APPEARANCES
[16] 
        REDNISS, LLC
[17]         Attorneys for Plaintiff
        BY:  SETH REDNISS
[18] 
        FRANKFURT KURNIT KLEIN & SELZ, P.C.
[19]         Attorneys for Seth Redniss
        BY:  RONALD MINKOFF
[20] 
        BOIES, SCHILLER & FLEXNER, LLP
[21]    BY:  NICHOLAS A. GRAVANTE, JR.
             RYAN T. McALLISTER
[22] 
[23]    WILSON ELSER
            Attorneys for Insurance Carrier
[24]    BY: RICHARD L. REITER
[25] 
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 [1]             (In open court)

 [2]             THE COURT:  All right.  Mr. Simon, are you there?

 [3]             MR. SIMON-WHELAN:  Yes, I am.  And Mr. Strauss.

 [4]             THE COURT:  Who is Mr. Strauss?

 [5]             MR. MINKOFF:  Mr. Strauss is the Chairman of the

 [6]    Warhol Foundation.

 [7]             THE COURT:  All right.  Let's see where we are.  Let

 [8]    me start with this.  First of all, Ms. Shaer, where are you.

 [9]    Why don't you come up to your counsel's table.

[10]             There are a lot of people in the audience I do not

[11]    recognize, at least two from the foundation that I do

[12]    recognize, but it is a public courtroom.

[13]             MR. McALLISTER:  Richard Reiter is from Wilson Elser,

[14]    and he is counsel for the insurance carrier.

[15]             THE COURT:  All right.  And is the insurance carrier

[16]    here, or just its counsel.

[17]             MR. REITER:  Counsel is here today on behalf of the

[18]    insurance carrier.

[19]             THE COURT:  Well, that's not what I ordered.  So,

[20]    we'll see where that goes.

[21]             All right, as to Ms. Shaer, I understand that you

[22]    consent to Mr. Redniss' withdrawal as your counsel, is that

[23]    correct?

[24]             MS. SHAER:  Yes, I do, your Honor.

[25]             THE COURT:  All right.
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 [1]             And I have heard, from letters from both sides, that
 [2]    there have been discussions that recently cratered as to Ms.
 [3]    Shaer.  Let's see where we are, and whether a settlement can be
 [4]    reached with respect to her, and then I'll turn to Mr. Simon.
 [5]             So whichever side wants to address that first.
 [6]             MR. MINKOFF:  Ron Minkoff, as you know, counsel for
 [7]    Mr. Redniss.  But I have also been assisting him in trying to
 [8]    resolve this issue before the motion to withdraw has to be
 [9]    resolved.
[10]             Vis-a-vis Ms. Shaer, there was a settlement proposal
[11]    that was made on our side.  As the Court knows, Ms. Shaer is
[12]    willing to drop her claims, as long as the other side dropped
[13]    their counterclaims.
[14]             And we -- Mr. Redniss negotiated with Boies Schiller,
[15]    with that in mind, to drop everything; to drop the Rule 11
[16]    motions, to drop the counterclaims, to get general releases on
[17]    both sides.  You know, a standard settlement.
[18]             Instead, what we got back was far more -- it was --
[19]    the documents we received back were impossible for Ms. Shaer
[20]    and Mr. Redniss to sign.  Because they, essentially -- not
[21]    essentially, they did, require Mr. Redniss and Ms. Shaer to
[22]    agree that the case was frivolous from the outset, that they
[23]    never had any good-faith basis for bringing the case.  And, on
[24]    top of that, it did not have a release in favor of --
[25]             THE COURT:  Those the only two -- are those the only
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 [1]    two provisions that are objectionable to your side?
 [2]             MR. MINKOFF:  Well, those were so objectionable that
 [3]    it was a little hard to get past them.
 [4]             THE COURT:  That doesn't help me.
 [5]             MR. MINKOFF:  There is language in there that -- that,
 [6]    you know, we could talk about, once we get passed that.  But
 [7]    that was -- we were informed that was a sine qua non of any
 [8]    settlement that we do that.
 [9]             Now, with Rule 11 motions pending, for Mr. Redniss to
[10]    sign something like that is --
[11]             THE COURT:  But I thought the purpose -- if there was
[12]    a settlement with Ms. Shaer, I thought that was meaning no more
[13]    Rule 11 motion, everything gone; yes, no, Mr. Gravante.
[14]             MR. GRAVANTE:  Your Honor, with all due respect to Mr.

[15]    Minkoff, who was not on these conversations, everything that he
[16]    just told your Honor was false.  He doesn't know it was false,
[17]    because Seth Redniss was on the phone with us negotiating the
[18]    conditions.  Mr. Minkoff is just wrong about everything.  Every
[19]    condition that was included in the written settlement
[20]    agreement, which I'm happy to give to your Honor, was agreed to
[21]    by Mr. Redniss in advance.
[22]             THE COURT:  Just stop.  Hand it up.  Because if I
[23]    can't quickly settle this --
[24]             MR. MINKOFF:  Here, your Honor.  Here's the language
[25]    from the stipulation.  It was also going to be in a
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 [1]    publicly-filed order of dismissal.
 [2]             THE COURT:  And what's wrong with that?
 [3]             MR. GRAVANTE:  There is nothing wrong with that?
 [4]             MR. MINKOFF:  There is nothing -- I don't know about
 [5]    that, then --
 [6]             THE COURT:  Gentlemen, gentlemen, gentlemen.
 [7]             MR. MINKOFF:  I'm not dealing with you.
 [8]             MR. GRAVANTE:  Yes, you are.
 [9]             THE COURT:  What is all of these other -- there is
[10]    some other -- which version of which here.  You have given me a
[11]    clean version, a red-line version, some e-mails.
[12]             MR. MINKOFF:  I'm sorry, I meant to hand you the page,

[13]    your Honor.  If you look, I think, in paragraph 2 or 1.
[14]             THE COURT:  All right, stop.  Let me just take a copy
[15]    from Mr. Gravante and deal with principals here.
[16]             I'm missing something, perhaps.  Is the purpose of
[17]    this -- Mr. Gravante, am I missing a paragraph maybe?  Is the
[18]    Rule 11 motion to be withdrawn or obviated or moot as to this,
[19]    or is this -- well, period.
[20]             MR. GRAVANTE:  Yes.  Because the matter would be over.

[21]             THE COURT:  Okay.  Okay, all right.  So I guess the
[22]    question is this.  How important is it, as to Ms. Shaer as
[23]    opposed to Mr. Simon -- which there may or may not be a similar
[24]    or any other settlement.  But how important is paragraph 2 of
[25]    your proposed stipulation and order which is the one that says
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 [1]    there is no evidence, never has been, never will be, et cetera
 [2]    et cetera.
 [3]             MR. GRAVANTE:  Paragraph 1?
 [4]             THE COURT:  Two.
 [5]             Well, actually, I'm sorry.  You're right.  It's the
 [6]    second half of paragraph 1 and paragraph 2.
 [7]             MR. GRAVANTE:  It is extremely important to the
 [8]    foundation.  And with respect to the insurance carrier, it is
 [9]    very important that if there is ever any effort made for her to
[10]    profit from --
[11]             THE COURT:  That's a different story.  I can
[12]    understand that.  This one --
[13]             MR. GRAVANTE:  And I -- I'm sorry.
[14]             THE COURT:  -- may be good for PR, and there may be
[15]    very good reasons for that PR, so to speak, but -- and I guess
[16]    the flip of that, Ms. Shaer -- and, you know, this is your
[17]    decision, obviously with the advice of counsel.  But if you
[18]    don't agree to this, you are going to be faced with a
[19]    counterclaim for legal fees that presumptively, unless you can
[20]    convince the Court that the clause in the submission agreements
[21]    for legal fees is unconscionable, by withdrawing your claims,
[22]    you have -- I'm not trying that issue now.  But it seems that
[23]    you have conceded everything except what is the proper amount
[24]    of Boies Schiller's fees.  So, on the one hand, you know, it
[25]    may be that the Warhol Foundation and its insurance carriers is
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 [1]    overreaching here.  On the other hand, they've got the money
 [2]    and you don't.  So, you tell me what you want to do here.  You
 [3]    want me to spend a few more minutes dealing with this, or do
 [4]    you want to say that settlement is not possible.  The release
 [5]    to you, you know, that I think we can deal with.  But if the
 [6]    Foundation and its carriers are saying that the, you know that
 [7]    you have got to have your face rubbed in this, for lack of a
 [8]    legal term for it, that there is no claim here, you tell me how
 [9]    much that is worth to you.
[10]             And if you want to answer, if you want Mr. Redniss to
[11]    answer.  But, Ms. Shaer, you're releasing him from being your
[12]    attorney very shortly.  He is acting in his own self interest,
[13]    as well as yours.  He's got, you know, a motion for Rule 11
[14]    sanctions that he is facing in connection with your case, so,
[15]    I -- I don't want to interfere with whatever your relationship
[16]    is with Mr. Redniss.  But I want to make sure your rights are
[17]    protected.  It's your call.  You want to talk, you're free to
[18]    talk.  You want Mr. Redniss to talk for you, that's fine.
[19]             MS. SHAER:  Thank you, your Honor.  I would like Mr.
[20]    Redniss to address.
[21]             MR. REDNISS:  I believe, your Honor, Ms. Shaer's
[22]    position is that she is willing to make a statement that she --
[23]    as long it's a statement she's comfortable with -- that she
[24]    truly does believe in the authenticity of the painting.  She is
[25]    not an antitrust lawyer.  She may be willing to make a
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 [1]    statement to --
 [2]             THE COURT:  All right, but we've got language here.
 [3]    And I don't have an infinite amount of time.  If you have a
 [4]    quick suggestion, I mean no one is saying anything in this as
 [5]    to her particular painting.  All it says is that there is no
 [6]    conspiracy, or anticompetitive, or fraudulent, or illegal
 [7]    conduct with the sale or authentication of Warhol artwork, and
 [8]    that they have never engaged in monopolistic conduct.
 [9]             If you can, you know, tweak that language a little bit
[10]    in short order, that's fine.  I would love to get, both
[11]    protection from the Ms. Shaer and, frankly, from a selfish
[12]    point of you, a case off Judge Swain's docket.
[13]             MR. REDNISS:  I think the primary concern, by signing
[14]    this, the case truly goes away.  And that's what was not clear
[15]    from receiving these documents.
[16]             THE COURT:  Very clear.
[17]             MR. REDNISS:  Okay.
[18]             THE COURT:  If it isn't clear, the oral amendments in
[19]    court, which are being memorialized on the transcript, will
[20]    make it very clear; case is dismissed, on both sides, with
[21]    prejudice, all pending motions are dismissed with prejudice.
[22]             MR. MINKOFF:  And there is going to be a release --
[23]             THE COURT:  Any problem giving a release to Ms. Shaer?

[24]             MR. GRAVANTE:  As long as there is a release that
[25]    carves out her liability if she violates the conditions of this

Page 5 - Page 8 (2) Min-U-Script® SENTENCE



JOE SIMON-WHELAN, ET AL v.
THE ANDY WARHOL FOUNDATION November  10, 2010

Page 9

 [1]    release.
 [2]             THE COURT:  Obviously.  That's obvious.
 [3]             MR. MINKOFF:  Yeah.
 [4]             MR. REDNISS:  Your Honor, I would suggest that we
 [5]    tweak the language slightly to add that after discovery it has
 [6]    become clear, to ensure that, as commenced, the action, it was
 [7]    commenced in good faith.
 [8]             THE COURT:  Sounds even better for the Foundation.
 [9]             Any problem with that, Mr. Gravante.
[10]             MR. GRAVANTE:  I think we have included language to

[11]    that effect.  In paragraph 1 of the Stipulation and Proposed
[12]    Order, it says that:  Plaintiff affirmatively represents that
[13]    she has reviewed the documents produced in discovery, the fact
[14]    depositions, and the expert reports in this action.  And she
[15]    admits that there is no evidence, and she has never been aware
[16]    of any evidence that the defendants have ever engaged in any
[17]    conspiracy, anticompetitive acts, or any other fraudulent or
[18]    illegal conduct in connection with the sale or identification
[19]    of Warhol artwork.  She certainly was aware of none before she
[20]    filed the case, and we would like to state that now that we
[21]    have a complete discovery record, there is nothing in the
[22]    record to support those allegations.
[23]             MR. MINKOFF:  It's the "she has never been aware" part
[24]    of it.
[25]             THE COURT:  She has never been aware of any evidence,
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 [1]    which is what this says.
 [2]             MR. MINKOFF:  Well, with pending Rule 11 motions --
 [3]             THE COURT:  Come on guys, really.  Get real.
 [4]             The Rule 11 motion is being dismissed simultaneously
 [5]    with this.  Stop over litigating.
 [6]             MR. MINKOFF:  Well, Rule 11 motion against Mr. Redniss

 [7]    is being dismissed.
 [8]             THE COURT:  Yes, against all counsel.  Redniss, BMG.
 [9]    BW, whatever, Brown Woods, BWG, all counsel.
[10]             MR. MINKOFF:  All right.
[11]             THE COURT:  All counsel, her case goes away in its
[12]    entirety.
[13]             MR. MINKOFF:  I'm fine with that, your Honor.
[14]             THE COURT:  I'm glad you're fine with it.
[15]             Now, let's sign the agreement.  And the only other
[16]    thing is that she'll get a release minus, obviously, as a
[17]    standard here, violation of the settlement agreement itself.
[18]             Okay.  Everyone good on that?
[19]             MR. REDNISS:  Yes, your Honor.
[20]             MR. GRAVANTE:  Yes, your Honor.
[21]             THE COURT:  Good.  And when we go off the record after

[22]    dealing with Mr. Simon, you're going to sign these, cross off
[23]    the confidentiality legends at the top, do whatever, and you're
[24]    going to hand it up to me, and we're going to -- you're not
[25]    leaving here, and Ms. Shaer is not leaving here until there are
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 [1]    signed agreements.
 [2]             MR. GRAVANTE:  Your Honor, Mr. Strauss is on the
 [3]    phone.  He is the chairman of the board.  I need to get formal
 [4]    board approval, but --
 [5]             THE COURT:  Well, how about formal chairman's
 [6]    approval.  You have had months to deal with this.
 [7]             Mr. Strauss, do you agree?
 [8]             MR. STRAUSS:  Well, your Honor, I don't have the
 [9]    authority, as the chairman, to bind the board.
[10]             We have obtained advice from counsel, separate from
[11]    Boies Schiller, as to the scope of our authority on settlement
[12]    without formal board approval.  And I am required to get formal
[13]    board approval.
[14]             I can't -- I can give Mr. Gravante, and have, and we
[15]    have the ability to negotiate without board participation.  But
[16]    that's as far as we can go today.
[17]             THE COURT:  How soon will the board meet to approve
[18]    this?
[19]             MR. STRAUSS:  We'll convene a special meeting by
[20]    telephone, promptly hereafter.  But we need to understand the
[21]    implications of the dismissal of the --
[22]             THE COURT:  "Promptly hereafter--"
[23]             MR. STRAUSS:  At least -- I'm sorry?
[24]             THE COURT:  Promptly hereafter means I'll have
[25]    authorization from you by, Friday?
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 [1]             MR. STRAUSS:  Subject to Mr. Wachs telling me that's
 [2]    not possible, I would think that's possible to get an answer.
 [3]             MR. GRAVANTE:  They are going to make every effort to

 [4]    get a quorum.  As long as they have a quorum, and I believe
 [5]    they should be able to do this, I think we'll have approval.
 [6]             THE COURT:  I don't know how you have been negotiating

 [7]    without approval, but in any event --
 [8]             MR. STRAUSS:  No.  No, we have authority to negotiate,

 [9]    your Honor.
[10]             THE COURT:  Well, being as, today, you know, you and
[11]    the insurance carrier were all ordered to be here so we can put
[12]    this to rest, I'm not happy.
[13]             But what we'll do, is we'll get it signed by all
[14]    counsel and by Ms. Shaer.  I'll hold the papers in
[15]    quote/unquote escrow.  And if the board doesn't agree by
[16]    Monday -- I'll give you the weekend, you can have a board
[17]    meeting over the weekend.  If you can't get nine people by
[18]    Monday, I'm probably going to have you come in next week with
[19]    however many board members you need, so we can talk this
[20]    through and get this done.
[21]             So, okay.  Now, let's talk about the more difficult
[22]    case, which is Mr. Simon.
[23]             So, is there any possibility -- and I throw this out
[24]    to Mr. Simon, to Mr. Redniss, and to Mr. Gravante, in whatever
[25]    order appropriate.
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 [1]             Is there any chance of a settlement with Mr. Simon?
 [2]             MR. GRAVANTE:  I do not believe so, your Honor.
 [3]             THE COURT:  Because of financial terms, or because in
 [4]    your view he is uncontrollable about talking to the press, or
 [5]    whatever.
 [6]             MR. GRAVANTE:  One, he is uncontrollable.
 [7]             Two, we have not been in a position to communicate
 [8]    date with Mr. Simon directly, because he has been represented
 [9]    by Mr. Redniss.
[10]             Mr. Redniss will, as he stated in his letter, can't
[11]    seem to communicate with Mr. Simon.  And Mr. Simon is
[12]    disparaging Mr. Redniss.  We have conversations with Mr.
[13]    Redniss where he says one thing, and then he reports to his
[14]    counsel, as well as to the Court, a completely different thing.
[15]    So we don't even know where to begin with Mr. Simon.
[16]             THE COURT:  All right.
[17]             If Mr. Simon were to sign on to the exact same
[18]    language as your agreement with Ms. Shaer, is that acceptable?
[19]             MR. GRAVANTE:  May I consult with my client for a
[20]    moment?
[21]             MR. STRAUSS:  Yeah, we would to have consult about
[22]    that, your Honor.
[23]             THE COURT:  I think he meant, actually, the folks from
[24]    the Foundation here in the Court.
[25]             MR. SIMON-WHELAN:  I have always been open to
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 [1]    settlement, and I have always been very easy to reach.
 [2]             THE COURT:  Well, Mr. Simon, you may be easy to reach.

 [3]    But Mr. Gravante, as an ethical matter, is not allowed to talk
 [4]    to you unless and until all lawyers on your side are removed
 [5]    from the scene.  And that's been up in the air, since you have
 [6]    objected to Mr. Redniss' withdrawal.
 [7]             So let me now hear from Mr. Gravante.
 [8]             MR. GRAVANTE:  Subject to any issue that the carrier
 [9]    may have the Warhol Foundation would be prepared to enter into
[10]    that agreement, subject to board approval.
[11]             THE COURT:  All right.  And the carrier?
[12]             MR. REITER:  The position of Philadelphia, is that so
[13]    long as the counterclaim is dismissed without prejudice, and
[14]    the statute of limitations would be either waived or --
[15]             THE COURT:  That's not a complete settlement.  That's
[16]    just taking you out of my courtroom and possibly coming back to
[17]    visit me very shortly.  That's not what we're talking about,
[18]    and I certainly hope you understand, and let's be clear.  That,
[19]    with Ms. Shaer, the counterclaim is being dismissed with
[20]    prejudice.  The carrier has agreed to that, correct?
[21]             MR. REITER:  The carrier has not agreed to that, no.
[22]             THE COURT:  Okay.  So am I wasting my time here, Mr.

[23]    Gravante?  I don't know why I just spent, almost half hour
[24]    going over Ms. Shaer's --
[25]             MR. GRAVANTE:  I think there is -- my understanding of
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 [1]    the carrier's position, is that they are agreeing to this,
 [2]    because if Ms. Shaer were to financially profit, in any way,
 [3]    from her bringing this lawsuit, that would be a violation by
 [4]    her of this agreement, which would enable the Warhol Foundation

 [5]    to then recommence the action against her, and would enable the
 [6]    insurance company to then recover the proceeds that Ms. Shaer
 [7]    might obtain, either from a book, a movie, or a malpractice
 [8]    lawsuit.
 [9]             THE COURT:  Is that -- is that acceptable to the
[10]    insurance company?
[11]             MR. REITER:  No, it is not.
[12]             THE COURT:  Okay.  So who is making that decision for

[13]    the insurance company, and why the hell aren't they here?
[14]             MR. REITER:  There is about five or six different
[15]    people from the insurance company involved in that decision.
[16]             THE COURT:  Okay.  The insurance company is about to

[17]    be sanctioned.  You are under a court order to attend, not by
[18]    lawyer, but by a decisionmaker.
[19]             Do you have authority to make a decision, or do you
[20]    need to get marching orders from your client?
[21]             MR. REITER:  We have the ability to make decisions, we

[22]    need to consult with our client in order to make sure --
[23]             THE COURT:  That's why they are ordered to be here.
[24]             MR. REITER:  There are multiple people who need to be
[25]    discussed --
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 [1]             THE COURT:  Did you write to the Court saying, gee,
 [2]    Judge, I'm sorry to waste your time, but we're too busy to send
 [3]    one or two people here?
 [4]             MR. REITER:  Your Honor, we --
 [5]             THE COURT:  Did you write to the Court?  Obviously, I
 [6]    know the answer to that.
 [7]             MR. REITER:  Your Honor, the issue was discussed with

 [8]    Boies.  We were told that we were allowed to appear on behalf
 [9]    of the insurance company.  There was no issue with regard to
[10]    it.  If we were instructed otherwise, it was never conveyed to
[11]    us.
[12]             THE COURT:  All right.  You know what?  I'm, frankly,
[13]    fed up with all of you.
[14]             MR. GRAVANTE:  Well, your Honor, I have my President

[15]    of the Warhol Foundation here.  I have the Chairman of the
[16]    Board of the Foundation on the phone.
[17]             THE COURT:  Okay.
[18]             MR. GRAVANTE:  I thought counsel understood that we

[19]    needed decisionmakers here.  I think your Honor made that
[20]    clear.
[21]             THE COURT:  I certainly did.
[22]             MR. GRAVANTE:  And I -- I know you're disgusted with

[23]    all of us, but with all due respect, I think we have done all
[24]    we can do in this situation to make it --
[25]             THE COURT:  Here's my question.  With the insurance
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 [1]    company here by an empty seat, with your Chairman of the Board
 [2]    on the phone saying because of insurance issues, we need to
 [3]    have further advice by Boies Schiller and a board meeting, and
 [4]    the insurance company, now, apparently being on a totally
 [5]    different page than you, what should I do?  Other than say, a
 [6]    plague on all your houses, I'll release Mr. Redniss, and
 [7]    whatever.
 [8]             MR. GRAVANTE:  I would like to take two minutes to
 [9]    explore why we're on different pages, because this has come as
[10]    news to me.  I articulated to your Honor what I thought the
[11]    difference was.
[12]             THE COURT:  Okay, talk.
[13]             MR. GRAVANTE:  Which I didn't think was really a
[14]    difference, in light of the language in the Shaer agreement.
[15]             THE COURT:  Talk to counsel.  You have got 30 seconds.

[16]             MR. STRAUSS:  I did not say we needed advice about the

[17]    insurance.  I simply said we needed to present the agreement to
[18]    the board.
[19]             THE COURT:  Okay.
[20]             MR. STRAUSS:  We have, essentially, plenary power
[21]    before your Honor today.
[22]             THE COURT:  Then I guess my question is, to hell with
[23]    the insurance company.  Are you prepared -- and you're here and
[24]    Mr. Wachs is here.  Are you both prepared to recommend signing,

[25]    as to Ms. Shaer, the agreements that have been placed in front
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 [1]    of me with whatever minor tweaking gets done in the next few
 [2]    minutes after we then deal with Mr. Simon?
 [3]             MR. STRAUSS:  Do we have everybody on the phone, just

 [4]    to confirm?
 [5]             THE COURT:  No, because there is no way to do this
 [6]    with all of this --
 [7]             MR. STRAUSS:  Well, then, if Joel knows the answer to

 [8]    the question, Mr. Wachs has the answer to the question, he has
 [9]    my proxy.  I think the answer is yes, but I want to be sure.
[10]             MR. WACHS:  The answer is yes.
[11]             MR. GRAVANTE:  I understand, now, that notwithstanding

[12]    the fact that we, at the expense of the Foundation, got asset
[13]    searches for both Ms. Shaer and Mr. Simon, and provided them to
[14]    the carriers.  The carrier is, apparently, dissatisfied with
[15]    the scope of the search that was provided, and want to conduct
[16]    their own searches.
[17]             I did not understand that until today.
[18]             THE COURT:  Okay.  As I understand what your clients
[19]    have just said -- and I'm going to put you and your firm on the
[20]    hook, too.  That they are prepared, Mr. Wachs and Mr. Strauss
[21]    are prepared to recommend to the board going ahead with, at
[22]    least as to Ms. Shaer, the Shaer settlement agreement,
[23]    regardless of any position taken by the insurance carrier.
[24]             Is Boies Schiller on board recommending that to the
[25]    board, as well?
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 [1]             MR. GRAVANTE:  Yes, your Honor.
 [2]             THE COURT:  Okay.  Then as to Ms. Shaer, we're going
 [3]    to go ahead and you all can fight your own fight with the
 [4]    insurance company.
 [5]             Now, Mr. Simon just said, and you may not have heard
 [6]    it while you were conferring with the insurance company lawyer,
 [7]    whose name, I admit, I have forgotten.
 [8]             MR. GRAVANTE:  Mr. Reiter.
 [9]             THE COURT:  Reiter, thank you.
[10]             He has just said that he is prepared to settle on
[11]    similar terms to Ms. Shaer.
[12]             Now, he may not have seen these terms, so he is buying
[13]    a pig in a poke.  But putting that aside, and we may have to
[14]    spend some time reading the agreement to him, is that
[15]    acceptable to the Warhol side of things?
[16]             MR. GRAVANTE:  It is, your Honor.
[17]             THE COURT:  Okay.
[18]             Mr. Redniss, is Mr. Simon familiar with the terms of
[19]    the settlement papers?
[20]             MR. REDNISS:  I have not sent a copy of the documents
[21]    of Ms. Shaer to Mr. Simon, so I believe he is not.
[22]             THE COURT:  Okay.  How would you all like to deal with

[23]    this.  I can read them to him.  Fortunately, they are not that
[24]    long.  And if -- I guess the question will be, if he says yes,
[25]    on the record, is that satisfactory?
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 [1]             MR. GRAVANTE:  Yes.  If he is saying yes to your
 [2]    Honor, that is satisfactory.
 [3]             THE COURT:  Okay.
 [4]             MR. MINKOFF:  Your Honor --
 [5]             THE COURT:  Yes.
 [6]             MR. MINKOFF:  The documents do need to be changed,
 [7]    that's my concern.  Because we have to add the release
 [8]    language, and we have to make clear about the Rule 11.  You
 [9]    know, we have to do that tweaking.  I know it is tweaking, and
[10]    I don't mean to delay things, but I want to be sure.
[11]             THE COURT:  Here's --
[12]             MR. GRAVANTE:  There is no Rule 11 motion pending in

[13]    Mr. Simon's action.  And we are all in agreement that the
[14]    counterclaims are being dismissed.
[15]             THE COURT:  With prejudice.
[16]             MR. GRAVANTE:  And the release -- the only carve-out
[17]    is if Mr. Simon or Mr. Shaer violates the terms of these
[18]    agreements, we can then recommence our counterclaims against
[19]    them.
[20]             MR. MINKOFF:  That's fine, your Honor.  That's clear.
[21]    It just needs to be reflected in the document at some point.
[22]             THE COURT:  All right.  Let me tell Mr. Simon the gist
[23]    of it, and then what I think I may do --
[24]             MR. SIMON-WHELAN:  Thank you, your Honor.
[25]             THE COURT:  Did I just hear something on the phone,
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 [1]    or --
 [2]             MR. SIMON-WHELAN:  Yes.  Thank you, your Honor.
 [3]             THE COURT:  All right.  Let me tell you the gist of
 [4]    it.
 [5]             You are dismissing your claims.  You are agreeing that
 [6]    your claims never had any merit.  And, after looking at all of
 [7]    the evidence in this case, you agree that:  The defendants did
 [8]    not engage in any conspiracy, anticompetitive acts, or any
 [9]    other fraudulent or illegal conduct in connection with the sale
[10]    or authentication of Warhol artwork; that you are not aware of,
[11]    and there never has been, you never have been aware of any
[12]    evidence that the defendants engaged in any monopolistic
[13]    conduct of any sort, including in connection with the sale or
[14]    authentication of Warhol artwork; and if you ever profit,
[15]    either from your book or in any other way arising out of what
[16]    the facts were in this lawsuit, including any malpractice claim
[17]    against any attorneys -- although that would probably be
[18]    futile, but that was just editorial comment -- but if you get
[19]    any money, directly or indirectly, from the background to this
[20]    lawsuit, that gives the Warhol entities the ability to come
[21]    after you for their breach of contract counterclaim claim for
[22]    their attorney's fees.
[23]             So if you make any money out of it, you're basically
[24]    making it for them.
[25]             Do you understand that, Mr. Simon?
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 [1]             MR. SIMON-WHELAN:  Yes.  The only ones to profit from

 [2]    this case are the lawyers, I mean, you know --
 [3]             THE COURT:  I'm not asking to you rant -- Mr. Simon.
 [4]    I'm not asking you to rant against the lawyers.
 [5]             Do you understand that, and are you amenable to
 [6]    signing a settlement agreement that says that.
 [7]             MR. SIMON-WHELAN:  I don't think I have any choice.

 [8]    Yes, I am.
 [9]             THE COURT:  Okay.  So here's what we're going to do.
[10]    And are we going to need Mr. Strauss back on the phone at that
[11]    point?  Or what I basically want to do is as follows.  Leave
[12]    you to your own devices for a few minutes to tweak the language
[13]    of the Shaer settlement, so it is as clear as we've been
[14]    talking about; mark up a second copy of those documents with
[15]    Mr. Simon's name in all of the appropriate places; and then
[16]    have Mr. Redniss read that to Mr. Simon over the phone to make
[17]    sure he agrees.  And, then, we will -- you will tell me you're
[18]    ready.  You will both execute the -- physically execute the
[19]    documents as to Ms. Shaer, and as to Mr. Simon.  I will read
[20]    the settlement agreement language to him, again, on the record,
[21]    and get his assent on the record, so that it is then a binding
[22]    agreement subject, with respect to both plaintiffs, only to
[23]    what I hope is the ministerial act or dotting the Is and
[24]    crossing the T act of the Warhol Foundation, having a board of
[25]    directors meeting to approve the terms of the settlement which
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 [1]    they need to do by Monday.
 [2]             Does that work for everybody?
 [3]             MR. MINKOFF:  Yes, it does, your Honor.
 [4]             Can you -- can you please return to us the Arc,
 [5]    because those are our copies of the settlement.
 [6]             THE COURT:  Yup.  That's fine.
 [7]             MR. GRAVANTE:  And, your Honor, would it be possible

 [8]    to ask the Court's assistance in getting a few copies of these.
 [9]             THE COURT:  Yeah, come down to chambers.
[10]             That, we can do.
[11]             THE COURT:  Okay.  So send somebody, whoever you want

[12]    to send -- Mr. McCarthy, whoever, down to chambers 1370.  And
[13]    we'll make you a few more copies.
[14]             All right.  Are you going to need Mr. Strauss back on
[15]    the phone when you resume, or does Mr. Wachs have the authority

[16]    at that point to do what needs to be done for the Foundation?
[17]             MR. GRAVANTE:  Subject to Mr. Strauss' disagreeing
[18]    with me, I believe that we can dispense with his presence for
[19]    the rest of the day.
[20]             THE COURT:  Mr. Strauss.
[21]             MR. STRAUSS:  I think that's true.  I think -- I think
[22]    we're fine.  I would like to have a minute to talk, when you
[23]    get out in the hall, call me on a pay phone.  But I think we're
[24]    fine.
[25]             MR. GRAVANTE:  Okay.
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 [1]             THE COURT:  Am I clear that both, as to Ms. Shaer and
 [2]    as to Mr. Simon, himself, you are going to, along with Mr.
 [3]    Wachs, and along with Mr. Gravante, unequivocally recommend
 [4]    this settlement to the board.  Is that correct, Mr. Strauss.
 [5]             That's correct, but I just wanted clarification from
 [6]    Mr. Gravante.  But, essentially, yes, your Honor.
 [7]             THE COURT:  All right.  And you will -- when you're
 [8]    done talking with Mr. Gravante, you will have him pass the word
 [9]    to Mr. Wachs or you, yourself, will speak to Mr. Wachs so that
[10]    when we come back on the record I will have Mr. Wachs'
[11]    statement that both he and you, as the Chairman of the Board
[12]    are recommending these settlements to the board, unequivocally,
[13]    without whatever the one question is that's giving you the
[14]    slightest pause at the moment.
[15]             All right?
[16]             MR. STRAUSS:  Yes, your Honor.  Do we have a time for

[17]    that, that would help me.  You said time for us to reconvene.
[18]             THE COURT:  Well, it's going to be as soon as the
[19]    lawyers are finished arm wrestling.  And we have to figure out
[20]    how we're doing it.  If we're doing this without Mr. Strauss,
[21]    that means you can -- Mr. Simon can call in directly.  And, in
[22]    the meantime, you will have to use to pay phone or a cell phone
[23]    or do whatever you want to talk to him.
[24]             MR. MINKOFF:  I just want to tell Mr. Simon that we'll
[25]    call him after we get the language worked out with Ms. Shaer's
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 [1]    settlement.  That will be the most efficient.  And then we'll
 [2]    talk to him about it.
 [3]             And we need his phone number where we can reach him.
 [4]    If he can e-mail that to me.
 [5]             THE COURT:  Why doesn't he just --
 [6]             MR. SIMON-WHELAN:  Your Honor, I'm sorry.  I want this

 [7]    case to be dismissed.  I can't afford to go up against them.
 [8]    And I don't want to speak about it again or even hear about it.
 [9]    But I have no choice but to do this.  I can't fight this
[10]    organization, it's too big.  So I'm signing it and moving on.
[11]             THE COURT:  I understand that.  But unless you want me

[12]    to read it to you, unchanged, just because you're fed up, but
[13]    you're bound by it, then, you know, that's fine and you don't
[14]    have to make any other calls.
[15]             Otherwise, you have got to talk to Mr. Redniss, who is
[16]    still your lawyer for at least a few more minutes.  And then
[17]    we'll do it on the record with all of the changes so that
[18]    you're agreement is the same as, and is protective of you as it
[19]    is Ms. Shaer.
[20]             What's your pleasure.  If you're -- you just want to
[21]    do it now, on the fly, it will be the current papers, without
[22]    change.  I'll read them to you.  You'll say yes.  And you'll be
[23]    done.  I don't care.  I think you're lawyers would tell you
[24]    that's a mistake.
[25]             MR. SIMON-WHELAN:  Okay, then.  I'll follow your
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 [1]    advice and speak with my lawyers.  And thank you very much for
 [2]    that advice.
 [3]             MR. MINKOFF:  And Joe, please, e-mail me your phone
 [4]    number?
 [5]             THE COURT:  Let's not wait for e-mails --
 [6]             MR. GRAVANTE:  How are you receiving those.  We don't

 [7]    have Blackberries.
 [8]             MR. MINKOFF:  I do.  Because I have my card.
 [9]             THE COURT:  What's your phone number, Mr. Simon.
[10]             MR. SIMON-WHELAN:  I'm giving it -- I'm sending it to

[11]    him now.
[12]             THE COURT:  Well, I just don't want to have a problem
[13]    that it doesn't come through on the Blackberry.
[14]             Do you have a problem with stating it in open court.
[15]             MR. SIMON-WHELAN:  974-5566-9340.
[16]             THE COURT:  974-5566-9340.
[17]             MR. SIMON-WHELAN:  That's correct.
[18]             THE COURT:  Mr. Redniss, you look puzzled.
[19]             MR. REDNISS:  What country is that in, in case we have

[20]    trouble dialing.
[21]             MR. SIMON-WHELAN:  It's in the Middle East.  You have

[22]    dialed it before.
[23]             MR. REDNISS:  Is there a country code dialing from the
[24]    United States.
[25]             MR. SIMON-WHELAN:  974 is the country code.
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 [1]             MR. MINKOFF:  Okay.
 [2]             THE COURT:  Let's do this, though.  If, for some
 [3]    reason, you don't -- Mr. Simon?
 [4]             MR. SIMON-WHELAN:  Yes, I'm here, yes.
 [5]             THE COURT:  If, for some reason, you don't hear from
 [6]    your lawyers within half hour, call back to the Court at the --
 [7]    this number which is 212-805-00 --
 [8]             MR. SIMON-WHELAN:  Sorry.  One second please.  212 --

 [9]             THE COURT:  (212)805-0036.
[10]             MR. SIMON-WHELAN:  Thank you.
[11]             THE COURT:  Because if we loose you, we have severe
[12]    problems.  So they'll call you.  But if for some reason you
[13]    have not heard from them in half hour, call the Court, okay.
[14]             MR. SIMON-WHELAN:  Okay thank.  You very much, your

[15]    Honor.
[16]             THE COURT:  All right.  At this point, we're now going
[17]    to hang up from those on the phone.  And I'll let counsel do
[18]    what they need to do.  And just call chambers at 0036 when
[19]    you're ready to proceed.
[20]             MR. SIMON-WHELAN:  Thank you.
[21]             (Recess)
[22]             THE COURT:  Okay.  We are back on the record, the
[23]    court reporter is here.
[24]             Mr. Simon?  Mr. Simon is back on the phone.  You can
[25]    hear me now, sir, correct?
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 [1]             MR. SIMON-WHELAN:  I -- yes, I can, your Honor.
 [2]             THE COURT:  Okay.  First, with respect to Ms. Shaer,
 [3]    the parties have handed up a signed settlement agreement signed
 [4]    by Ms. Shaer and Mr. Wachs, as president of the Foundation.
 [5]    And, also, a stipulation and proposed order dismissing
 [6]    plaintiff's claims with prejudice, signed by Mr. Redniss and
 [7]    Mr. Gravante.  And, as we spoke about before, we went back on
 [8]    the record, the parties consent to meet, so ordering that
 [9]    stipulation as opposed to requiring Judge Swain's signature.
[10]             Correct, Mr. Redniss?
[11]             MR. REDNISS:  Yes, your Honor.
[12]             THE COURT:  Correct, Mr. Gravante?
[13]             MR. GRAVANTE:  Yes, your Honor.
[14]             THE COURT:  And I take it though that this has to be
[15]    held in abeyance until I get a letter from you, Mr. Gravante,
[16]    saying that the Warhol Foundation board has met and approved
[17]    it, correct?
[18]             MR. GRAVANTE:  Correct.
[19]             THE COURT:  And that will be done by Monday, come hell

[20]    or high water?
[21]             MR. GRAVANTE:  On or before Monday.
[22]             THE COURT:  Very good.
[23]             All right, now as to Mr. Simon, am I correct that
[24]    counsel have read the Simon settlement agreement to him?
[25]             MR. REDNISS:  Yes, your Honor.
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 [1]             THE COURT:  Mr. Simon?
 [2]             MR. SIMON-WHELAN:  They've read most of it.  They said

 [3]    they were going to read it out in court so I could here it
 [4]    properly.
 [5]             THE COURT:  Right.  We're going to read it again, but
 [6]    they went through it with you before this, correct?
 [7]             MR. SIMON-WHELAN:  They went through the major points
,

 [8]    yes.
 [9]             THE COURT:  Okay, good.  Somebody have a copy for me,

[10]    please?
[11]             MR. GRAVANTE:  Same exact --
[12]             THE COURT:  So I'll read the Shaer one, but replace
[13]    Shaer with Simon where it applies.
[14]             MR. GRAVANTE:  I think, just before your Honor --
[15]             THE COURT:  Yes.
[16]             MR. GRAVANTE:  The only thing that will be different,
[17]    may be in the whereas clauses because of the different
[18]    procedural postures of the two cases, but the substantive
[19]    numbered paragraphs are identical, and the order is identical.
[20]             THE COURT:  All right.  Well the order is not quite
[21]    identical, because there are different dates for their
[22]    complaints, but other than the whereas clauses.
[23]             All right.  So, as modified, the stipulation and
[24]    proposed order dismissing Plaintiff Simon's claims with
[25]    prejudice will read as follows:
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 [1]             Whereas Plaintiff, Joe Simon, also known as Joe
 [2]    Simon-Whelan, filed a complaint against the defendants, and
 [3]    whereas the Simon action alleged that defendants had engaged in
 [4]    a scheme of fraud, collusion, and manipulation to control the
 [5]    market in works of art by the late Andy Warhol hereafter
 [6]    referred to as Warhol artwork, by monopolizing the market for
 [7]    authentication of Warhol artwork, as well as the market for
 [8]    buying and selling such artwork.
 [9]             Whereas plaintiff aggressively litigated this action,
[10]    including conducting nine depositions of defendants, agents,
[11]    and employees of defendants and third party witnesses; two,
[12]    serving 96 document requests on defendants; three, obtaining
[13]    hundreds of thousands of pages of documents from defendants in
[14]    response to plaintiff's document requests; four, serving 18
[15]    documents, subpoenas on third-party individuals and receiving
[16]    documents as a result of those document subpoenas; and, five,
[17]    defending five depositions taken by defendants.
[18]             Whereas, plaintiff and/or his counsel have had ample
[19]    opportunity to review the extensive fact and expert discovery
[20]    produced in this action by defendants, by plaintiff, by Ms.
[21]    Shaer, and other third party individuals.
[22]             Whereas, the parties entered in a settlement agreement
[23]    dated November 10th, 2010, referred to as the settlement
[24]    agreement, therefore, it is hereby stipulated and agreed, by
[25]    and among the undersigned counsel, on behalf of their
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 [1]    respective clients that: one, plaintiff affirmatively
 [2]    represents that he has reviewed the documents produced in
 [3]    discovery, the fact depositions, and expert reports produced in
 [4]    this action, and admits that there is no evidence and he has
 [5]    never been aware of any evidence that defendants have ever
 [6]    engaged in any conspiracy, anticompetitive acts, or any other
 [7]    fraudulent or illegal conduct in connection with the sale or
 [8]    authentication of Warhol artwork; two, plaintiff affirmatively
 [9]    represents that he has reviewed the documents produced in
[10]    discovery, the fact depositions, and expert reports produced in
[11]    this action, and admits that there is no evidence, and he has
[12]    never been aware of any evidence, that defendants have ever
[13]    engaged in any monopolistic conduct of any sort, including in
[14]    connection with the sale or authentication of Warhol artwork;
[15]    three, all parties voluntarily dismiss, with prejudice, all
[16]    claims asserted in the action against each other subject to the
[17]    terms of the settlement agreement; four, other than the general
[18]    release set forth in the settlement agreement, Plaintiff Simon
[19]    will receive no consideration for his dismissal of such claims,
[20]    plaintiff Simon acknowledges that he is dismissing and
[21]    releasing his claims for no consideration because there is no
[22]    evidentiary basis, nor has there ever been any evidentiary
[23]    basis for the assertion of any such claims against defendants.
[24]             Do you agree to that, Mr. Simon.
[25]             MR. SIMON-WHELAN:  I guess so, yeah.
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 [1]             THE COURT:  Is that a yes?
 [2]             MR. SIMON-WHELAN:  Yes.  Yes, yes.
 [3]             THE COURT:  Okay.  Now the settlement agreement,
 [4]    provides as follows:
 [5]             This settlement agreement is made as of the day of
 [6]    blank, as of the blank day of November 2010.  I assume that
 [7]    should be the 10th day.  I could put a 10 in there?
 [8]             MR. REDNISS:  Yes.
 [9]             THE COURT:  Mr. Gravante, I saw the head nod, but for
[10]    the record.
[11]             MR. GRAVANTE:  Yes.
[12]             THE COURT:  As of the 10th day of November 2010 by and

[13]    among Plaintiff Joe Simon, also known as Joe Simon-Whelan, and

[14]    defendants, the Andy Warhol Foundation For The Visual Arts
[15]    Incorporated, the Foundation, the Estate of Andy Warhol,
[16]    Vincent Fremont, Vincent Fremont enterprises, and The Andy
[17]    Warhol Art Authentication Board, Incorporated, the
[18]    Authentication Board and, collectively, the defendants.
[19]    Plaintiff and defendants are collectively referred to herein as
[20]    the parties and each individual as a party.
[21]             Recital.  Whereas, plaintiff Joe Simon filed a
[22]    complaint against the defendants, and whereas the defendants
[23]    moved to dismiss -- actually, you have, or you have not
[24]    previously moved on this -- is there a motion?  Yes or no?
[25]             MR. GRAVANTE:  There is.
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 [1]             MR. SIMON-WHELAN:  I have no idea, to be honest.
 [2]             THE COURT:  Sorry.  I was asking Mr. Gravante.  I
 [3]    don't think --
 [4]             MR. GRAVANTE:  It was denied in part, your Honor.
 [5]             THE COURT:  All right.
 [6]             So, all right.
 [7]             Whereas, defendants moved to dismiss the Simon
 [8]    complaint, which was granted in part and denied in part by the
 [9]    Court, filed an answer and counterclaim against plaintiff.
[10]             Whereas, plaintiff has denied all liability to the
[11]    defendants.
[12]             Whereas, the parties now wish to settle and resolve
[13]    their dispute as set forth herein, and all claims that they may
[14]    have against each other now, therefore, the parties agree as
[15]    follows:
[16]             One, plaintiffs dismissal.
[17]             Simultaneously, with the execution of this agreement,
[18]    Plaintiff Simon will dismiss with prejudice all of his claims
[19]    asserted against defendants in the Simon action by filing the
[20]    stipulation and proposed order annexed as exhibit A hereto, and
[21]    that's the stipulation proposed order I previously read to you,
[22]    Mr. Simon.
[23]             Other than the general release set forth in
[24]    paragraph 6, Plaintiff Simon will receive no consideration for
[25]    his dismissal of such claim, or for the general release set
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 [1]    forth herein below.
 [2]             Plaintiff Simon acknowledges that he is dismissing and
 [3]    releasing his claim for no consideration, because there is no
 [4]    evidentiary basis, nor has there ever been any evidentiary
 [5]    basis for the assertion of any such claims against defendants.
 [6]             Two.  Defendants dismissal and conditions.
 [7]             MR. SIMON-WHELAN:  Sorry?
 [8]             THE COURT:  Sorry, I just paused to read it.
 [9]             MR. SIMON-WHELAN:  Sorry.
[10]             THE COURT:  That's all right.
[11]             Defendants dismissal and conditions:
[12]             Simultaneously, with the execution of this agreement,
[13]    the counterclaims asserted in defendant's answer will be
[14]    withdrawn with prejudice, subject to the following conditions:
[15]             Plaintiff agrees that he will not seek the profit, nor
[16]    obtain any profit, commercially or otherwise, in any way
[17]    arising out of, or related to the filing of this action, or any
[18]    alleged dispute he has with defendants, including but not
[19]    limited to publishing any book, being compensated for any
[20]    interviews, selling any movie rights, or entering into any
[21]    other profit-making venture, that relates in any way to the
[22]    facts alleged in the Simon action.
[23]             However, nothing in this agreement shall be
[24]    interpreted as precluding plaintiff from attempting to sell or
[25]    selling the artwork at issue in the action.
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 [1]             Three.  Defendant's dismissal:
 [2]             Well, there is no sanctions motion here.  That
 [3]    paragraph doesn't apply.  Paragraph three is left blank, as to
 [4]    Mr. Simon.
 [5]             Paragraph 4.  Violation of conditions:
 [6]             Plaintiff agrees that in the event he violates the
 [7]    conditions referenced in paragraphs two, or notwithstanding the
 [8]    general release in paragraph 6 or paragraph 9, defendants may
 [9]    refile their counterclaims against plaintiff.  Plaintiff
[10]    expressly and irrevocably waives the statute of limitations to
[11]    the defense of any such reinstituted claims.
[12]             Paragraph 5.  General release of defendants:
[13]             Plaintiff here by discharges, releases, and holds
[14]    harmless, defendants and their officers, directors, employees,
[15]    agents and attorneys from any and all rights, claims, damages,
[16]    actions, judgments, obligations, attorney's fees, indemnities,
[17]    subrogations, duties, demands, controversies, liabilities, all
[18]    or in equity, known or unknown, foreseeable or unforeseeable,
[19]    which the plaintiff now has, or ever had against the defendants
[20]    from the beginning of time to the date of this agreement.
[21]             Paragraph 6.  General Release of the Plaintiff:
[22]             Defendants hereby discharge, release, and hold
[23]    harmless plaintiff and his agents and attorneys from any and
[24]    all rights, claims, damages, actions, judgments, obligations,
[25]    attorneys' fees, indemnities, subrogations, duties, demands

Page 36

 [1]    controversies, or liabilities.
 [2]             MR. SIMON-WHELAN:  I'm so sorry, your Honor.  I just

 [3]    missed the beginning of that.  Sorry to ask you to repeat.
 [4]             THE COURT:  No problem.  Let me repeat it.
 [5]             Paragraph 6.  General Release of the Plaintiff:
 [6]             The defendants hereby discharge, release, and hold
 [7]    harms Plaintiff Simon and his agents and attorneys from any and
 [8]    all rights, claims, damages, actions, judgments, obligations,
 [9]    attorneys' fees, indemnities, subrogations, duties, demands
[10]    controversies, oral liabilities or inequities, known or
[11]    unknown, foreseeable or unforeseeable, which the defendants now

[12]    have, or ever had against plaintiff from the beginning of time
[13]    until the date of this agreement.
[14]             Notwithstanding the foregoing, the terms of this
[15]    general release of plaintiff shall not apply to any claim
[16]    relating to any breach by plaintiff of any terms of this
[17]    agreement, including but not limited to the terms of
[18]    paragraphs 2, and 9 of this agreement.  And in the event of any
[19]    such violation, defendants may seek any and all available
[20]    remedies, including the reinstatement of their counterclaims.
[21]             Paragraph 7.  Successors, Subsidiaries, and Assigns:
[22]             The settlement agreement shall bind the
[23]    representative, successor, heirs and assigns of the parties.
[24]             Paragraph 8.  Legal Counsel:
[25]             Each of the parties represents that in the execution
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 [1]    of the settlement agreement and the negotiations leading
 [2]    thereto, they have had the opportunity to consult legal counsel
 [3]    of their own selection.
 [4]             Paragraph 9.  No Solicitation or Cooperation:
 [5]             Plaintiff Simon represents and warrants that he will
 [6]    not initiate, or in any way or manner, directly or indirectly,
 [7]    solicit, encourage, or cooperate with any person or entity
 [8]    instituting or prosecuting any claim, proceeding, or other
 [9]    legal action or process of any sort, or nature, whatsoever,
[10]    relating to the Simon action, whether before a federal, or
[11]    state judicial or administrative body, or before any
[12]    arbitration or mediation panel against defendants.
[13]             Plaintiff represents and warrants that he will not
[14]    otherwise voluntarily participate in any such claim,
[15]    proceedings, or other legal actions or processes.
[16]             MR. SIMON-WHELAN:  I'm sorry?
[17]             THE COURT:  What, Mr. Simon.  If you're agreeing to
[18]    it, you're binding yourself to it.
[19]             MR. SIMON-WHELAN:  Okay.  Okay, thank you.
[20]             THE COURT:  Okay.
[21]             Paragraph 10.  Continuing Effect:
[22]             If any provision of the settlement agreement is held
[23]    to be invalid or unenforceable, all other provisions shall
[24]    nevertheless continue in full force and effect.
[25]             Paragraph 11.  Authority:
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 [1]             Each of the parties represents and warrants that it
 [2]    was of his own necessary power and authority to execute and
 [3]    deliver the settlement agreement and to perform its obligations
 [4]    hereunder.
 [5]             Paragraph 12.  Constructions:
 [6]             The terms and language of this settlement agreement
 [7]    are the result of negotiations between the parties.  And there
 [8]    shall be no presumption that any ambiguities in the settlement
 [9]    agreement shall be resolved against any of the parties.  Any
[10]    controversy concerning the construction of this settlement
[11]    agreement shall be decided without regard to authorship.
[12]             Paragraph 13.  Headings:
[13]             Headings or captions contained in the settlement
[14]    agreement are used for reference only, shall not be deemed to
[15]    govern or extend the terms of the settlement agreement.
[16]             Paragraph 14.  Necessary Acts:
[17]             The parties agree to do any and all acts necessary and
[18]    are reasonably required in order to effectuate the purpose of
[19]    this settlement agreement or comply with its terms.
[20]             Paragraph 15.  Applicable Law:
[21]             This settlement agreement shall be construed in
[22]    accordance with and be governed by the laws of the State of New
[23]    York in effect as of the date of its execution without regard
[24]    to New York conflicts of laws principles.
[25]             Paragraph 16.  Dispute Resolution, Jurisdiction,
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 [1]    Service of Process, and Notices:
 [2]             Nothing in this agreement shall preclude any parties
 [3]    from instituting any proceeding to enforce the terms of this
 [4]    agreement, or from using the terms of this agreement as a
 [5]    defense in any such proceeding.
 [6]             In the event there are any disputes regarding the
 [7]    interpretation of, or any legal action necessary to enforce the
 [8]    settlement agreement, the parties agree that the Honorable
 [9]    Andrew J. Peck, or any person appointed to succeed him, shall
[10]    have exclusive jurisdiction to interpret the settlement
[11]    agreement and resolve any such disputes.
[12]             The parties hereby submit to the exclusive
[13]    jurisdiction of the United States District Court for the
[14]    Southern District of New York for such purposes.
[15]             The parties shall serve any disputes regarding the
[16]    interpretation of, or any legal action necessary to enforce the
[17]    settlement agreement, at the following address.
[18]             Mr. Simon, I need you now to provide your address for
[19]    the service of any such process.
[20]             MR. SIMON-WHELAN:  My attorneys have it.
[21]             THE COURT:  Mr. Redniss, do you want to put it on the
[22]    record, please.
[23]             MR. REDNISS:  I believe it is 13 Fernshaw Road.
[24]    That's in London, United Kingdom.  I do not know the Post Code.
[25]             THE COURT:  What is the postal code?
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 [1]             MR. SIMON-WHELAN:  SW 10.
 [2]             MR. REDNISS:  SW 10.
 [3]             THE COURT:  SW 10, is that correct.
 [4]             MR. SIMON-WHELAN:  Yes; that's correct.
 [5]             THE COURT:  Okay, thank you.  All right.
 [6]             And the address for the defendants is 65 Bleeker
 [7]    Street, 7th Floor, New York, New York.
 [8]             If the parties change addresses in the future, they
 [9]    agree to provide the other party with the change of address.
[10]             Paragraph 17.  Complete Agreement:
[11]             This settlement agreement constitutes the sole and
[12]    entire and complete agreement of the parties relating, in any
[13]    way, to settlement and dismissal of the action.  The terms of
[14]    the settlement agreement may not be modified, except in a
[15]    writing signed by the parties hereto.
[16]             Mr. Simon, having reviewed the principle terms with
[17]    Mr. Redniss and Mr. Minkoff, Mr. Redniss' attorney, on the
[18]    phone prior to this, and having heard me read it to you now, do
[19]    you agree to the terms of the settlement agreement?
[20]             MR. SIMON-WHELAN:  Generally, do you think this is the

[21]    correct agreement, your Honor?
[22]             THE COURT:  It's not up to me to make that decision.
[23]    You, know if you had --
[24]             MR. SIMON-WHELAN:  Okay.
[25]             THE COURT:  If you have the money to pursue the case,
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 [1]    pursue the case.  If you don't, as it's clear from your
 [2]    communications, both through Mr. Redniss and directly to the
 [3]    Court that you can't afford to have an attorney, and you were
 [4]    willing to drop your claims without any quid pro quo, which
 [5]    meant that the Warhol entities would have pursued a
 [6]    counterclaim against you for breach of the submission agreement
 [7]    clause requiring payment of legal fees, and considering that
 [8]    the legal fees in this action, although I don't know what they
 [9]    are, appear to be quite hefty --
[10]             MR. SIMON-WHELAN:  More than $50,000 a month.
[11]              Yes, I take your advice, and take the advice of
[12]    lawyers, and I agree to this.  And I'll sign it and would like
[13]    to move on.  And that's terrific.  Thank you.
[14]             Yes, I agree.
[15]             THE COURT:  All right.  And Mr. Wachs, as the
[16]    president of the Andy Warhol Foundation and Visual Arts,
[17]    Incorporated, and on behalf of all defendants, subject to the
[18]    board meeting which Mr. Gravante will write to tell me that the
[19]    board has followed your advice, do you agree to the terms of
[20]    the settlement agreement --
[21]             MR. WACHS:  Yes, your Honor.
[22]             THE COURT:  -- as to Mr. Simon.
[23]             MR. WACHS:  Yes, your Honor.
[24]             THE COURT:  All right.
[25]             What is the parties' desire -- obviously, the
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 [1]    transcript will be purchased by both sides and provided to the
 [2]    clients, both Ms. Shaer and Mr. Simon.  And assuming that, by
 [3]    Monday, I get the letter from Mr. Gravante representing that
 [4]    the Foundation has agreed, the settlement then becomes binding
 [5]    as to both Ms. Shaer and Mr. Simon at that time.
 [6]             In addition, do the parties want to have Mr. Simon
 [7]    execute a written copy of the settlement agreement?
 [8]             MR. GRAVANTE:  We would like that, your Honor.  We

 [9]    don't think it is necessary because it's legally binding, but
[10]    in an abundance of caution, we'll ask for that.
[11]             THE COURT:  All right.
[12]             And Mr. Redniss, are you willing -- well, first of
[13]    all, do you and Mr. Simon want that?  And I'll ask you first,
[14]    and then Mr. Simon, himself?
[15]             MR. REDNISS:  I have no problem with that.
[16]             THE COURT:  Mr. Simon?
[17]             MR. SIMON-WHELAN:  Yeah.  Just to get this over, I
[18]    have no problem with that.  Yes, that's fine.
[19]             THE COURT:  Just so you're clear, Mr. Simon, if you
[20]    don't sign it, you're still bound by the terms of the
[21]    settlement agreement.  The purpose of having it in writing is
[22]    so that there will be a clean copy in front of you, signed by
[23]    you, signed by the Foundation.  And it will just be easier that
[24]    way.  But if, for whatever reason, you know, you disappear and
[25]    don't sign it, you are still bound by what you have said orally
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 [1]    as taken down by the court reporter.
 [2]             You understand that, correct?
 [3]             MR. SIMON-WHELAN:  Yes, I do, sir.
 [4]             Just so I understand it, it is now completely over, so
 [5]    I can -- we can all move on with our lives?
 [6]             THE COURT:  Well, as soon as I get a letter, which
 [7]    will also get sent to Mr. Redniss and he'll forward to you,
 [8]    from Mr. Gravante, which I expect to have by Monday, if not
 [9]    sooner, that the Foundation board has approved what Mr. Strauss
[10]    and Mr. Wachs and Mr. Gravante have recommended to them, then

[11]    this is totally binding on everybody, and you can go on with
[12]    your life and forget about this lawsuit, et cetera.  If for
[13]    some --
[14]             MR. SIMON-WHELAN:  Thank you.
[15]             THE COURT:  -- strange reason the Foundation board
[16]    does not go along with this, then there will be a further
[17]    proceeding at which, quite frankly, and I'll put it on the
[18]    record, I'm going to require enough of the entire board or
[19]    enough of the board to get the right vote to show up here at a
[20]    future conference, which will likely be called on short order.
[21]    So, presumably, while it's not a rubber stamp, the board has
[22]    been advised in this matter and will follow the advice of its
[23]    chairman, president, and its counsel.  But that's the only
[24]    wrinkle.  If, for some reason, the board said no, we would have
[25]    to either renegotiate the agreement, or then deal with Mr.
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 [1]    Redniss' withdrawal issue and whether you, Mr. Simon, want to
 [2]    dismiss your claim or try to pursue it pro se, or whatever.
 [3]             But, I am very hopeful that, with all due respect,
 [4]    this is the last time I'll see any of you on this case.  And
 [5]    all I'll get is a letter from Mr. Gravante.  And that will
 [6]    close the case.
 [7]             Understood, Mr. Simon?
 [8]             MR. SIMON-WHELAN:  Yes, I would like that very much

 [9]    and I'm hopeful that the Foundation will vote that way, but
[10]    we'll see.  I'll be very glad to have this over with.
[11]             THE COURT:  All right.
[12]             Anything else we need to do today?
[13]             Mr. Gravante is moving to the podium.
[14]             MR. GRAVANTE:  Yes, your Honor.
[15]             I just want to make a couple of points, not relating
[16]    to Mr. Simon or Mr. Shaer, but with respect to the insurance
[17]    issues that arose today.
[18]             First, we sent notice of the Court's order to the
[19]    carriers which required individuals with decisionmaking
[20]    authority to appear here today.  So I want it to be very clear
[21]    that your Honor's notice directing that was sent to them, and
[22]    it was not described, the document, the order was transmitted
[23]    to them.
[24]             Number 2, we sent the results of the asset searches
[25]    that we paid for, and we obtained them from Krol Associates to
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 [1]    the carrier several weeks ago.  Today was the first time that
 [2]    we have ever heard that the carrier's considered those asset
 [3]    searches to be unsatisfactory in some respect.
 [4]             And, third, our agreement to enter into these
 [5]    settlement agreements today, notwithstanding the carrier's
 [6]    position, is not, and should not, be deemed to be a waiver of
 [7]    any of my client's rights against the carriers.
 [8]             THE COURT:  All right.
 [9]             Mr. Reiter, other than digging a deeper hole for
[10]    yourself, anything you want to say?
[11]             MR. REITER:  I believe the carrier's position is on
[12]    the record previously.  You know, he is entitled to his
[13]    position.  I think the Court is aware of ours.
[14]             THE COURT:  All right.
[15]             I am reserving on whether sanctions should be imposed
[16]    against the insurance company.  And if the insurance company
[17]    interferes with the board's decision to approve the settlement,
[18]    just know that when we have the next conference when the board
[19]    shows up, the president of the insurance company or whoever is
[20]    the highest decisionmaker needed to make a decision to settle
[21]    the case, will appear, or I'll send a marshal out to get them.
[22]    And then they can bring their toothbrush and spend some nights
[23]    in jail awaiting the conference.  And I'm also reserving, in
[24]    general from today, whether sanctions should be imposed against
[25]    the insurance company, which might require a hearing on whose
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 [1]    telling me the truth, Mr. Gravante or you, Mr. Reiter, on
 [2]    behalf of the insurance company.  I don't think you want to be
 [3]    in that dispute match.
 [4]             So do what you gotta do, but know that that is still
 [5]    hanging around.  And, quite frankly, I do not consider Court
 [6]    orders as something that insurance carriers get to ignore just
 [7]    because they are not a direct party.  I have sanctioned
 [8]    insurance companies or their clients, who then passes it on to
 [9]    the insurance company in prior litigation, for not showing up
[10]    for an order to do so.  Understood?
[11]             MR. REITER:  Your Honor, we understand.
[12]             Mr. Gravante's firm was well aware of the fact I was
[13]    appearing on behalf of the insurance company today.
[14]             I will take that under advisement.
[15]             Thank you very much, your Honor.
[16]             THE COURT:  Okay.  I'm going to require both sides,
[17]    counsel, even if that means counsel is eating it, so be it, to
[18]    purchase the transcript and make copies available to their
[19]    clients.
[20]             It may be that you need -- at least on the plaintiff's
[21]    side, Mr. Gravante, to order it super expedited.  I'll leave
[22]    that to you.
[23]             Mr. Redniss, you can order it slow boat to China or
[24]    whatever your client tells you to do.  But you have to order
[25]    it.  And I guess, for the typed version of the Simon settlement
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 [1]    agreement, you should use the court reporter's transcript,
 [2]    because I obviously did some word changes from the Shaer
 [3]    agreement just to make it make sense for the Simon case.
 [4]             And if one of you come down -- you can all flip a
 [5]    coin.  If one of the lawyers come down to chambers, I will make
 [6]    copies of the settlement papers and give them to you.
 [7]             With that, we're adjourned.
 [8]             MR. SIMON-WHELAN:  Your Honor I just want to ask how

 [9]    long it takes to get a transcript, because I would like to be
[10]    able to read this.
[11]             THE COURT:  Well, I --
[12]             MR. GRAVANTE:  I didn't hear that.
[13]             THE COURT:  He wants to know how soon he sees the
[14]    transcript.
[15]             Mr. Redniss, since you'll probably be eating this, I
[16]    don't know what the expedition costs are.  But are you prepared
[17]    to go half and half with the -- the Foundation to buy the
[18]    transcript on a -- whatever is our fastest delivery schedule?
[19]             MR. REDNISS:  Can we expedite the portion on the
[20]    record where you read the settlement agreement stipulation?
[21]             THE COURT:  I don't think that is fair to the court
[22]    reporter.  I don't know that she can do it half and half.
[23]             THE REPORTER: I'm afraid something may be left out.

[24]             MR. REDNISS:  Okay, so we'll do what we have to do.
[25]             THE COURT:  Mr. Simon, your lawyer is, you know, going
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 [1]    to -- you may owe him some money for this or whatever.  But
 [2]    your lawyer is at least footing the bill for now.  It's between
 [3]    you and him.  You two arm wrestle over it, not my problem.
 [4]             Mr. Redniss is buying the transcript expedited, as is
 [5]    Mr. Gravante, so that that -- that splits the expediting costs,
 [6]    so you're not paying it in full.  And neither is the
 [7]    Foundation.
 [8]             All right.  With that, we are adjourned, unless you
 [9]    have any other questions, Mr. Simon.
[10]             MR. SIMON-WHELAN:  Thank you, your Honor.
[11]             THE COURT:  Okay.  We're going to disconnect the phone

[12]    now.  Thank you.
[13]             MR. SIMON-WHELAN:  Okay, goodbye.
[14]             (Adjourned)
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