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PRELIMINARY STATEMENT 

Plaintiff Patton Boggs LLP (“Plaintiff” or “Patton Boggs”) submits this memorandum of 

law in support of its motion for leave to amend its Complaint against Defendant Chevron 

Corporation (“Chevron”) so as to: (1) add claims of tortious interference with contract, tortious 

interference with the attorney-client relationship, and conspiracy to tortiously interfere with 

contract against Chevron as a result of the wrongful conduct described in the initial Complaint—

conduct that has recently escalated through the actions of both Chevron and its counsel Gibson 

Dunn & Crutcher LLP (“Gibson Dunn”); and (2) add Gibson Dunn as a defendant in this case 

with regard to these new claims.  Plaintiff seeks injunctive relief against Chevron and its counsel 

Gibson Dunn on these new claims so as to preserve its contractual relationship with its clients.  

Chevron and Gibson Dunn are systematically attempting to destroy this contractual relationship 

with their shameless tactics.  The Proposed Amended Complaint is attached hereto as Exhibit A. 

BACKGROUND 

This case arises out of an environmental and human rights action against Texaco, Inc., 

Chevron’s predecessor (hereinafter, collectively “Chevron”), which was originally filed in the 

United States on behalf of Ecuadorian citizens injured by the contamination resulting from 

Chevron’s historic oil extraction operations in that country.  After nine years of litigation and 

two appeals, Chevron succeeded in obtaining a dismissal of the action based on the company’s 

promise that it would not challenge the jurisdiction of the Ecuadorian courts upon the re-filing of 

the case in Ecuador.  In 2003, an action was filed in Lago Agrio, Ecuador (the “Lago Agrio 
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Litigation”) against Chevron on behalf of a group of plaintiffs from the Ecuadorian Amazon (the 

“Ecuadorian Plaintiffs”).1  The litigation remains pending in Ecuador.  

In December 2009, Chevron, through its counsel Gibson Dunn, began instituting 

proceedings in multiple district courts throughout the United States pursuant to 28 U.S.C. § 1782 

(“§ 1782 proceedings”), seeking discovery purportedly in aid of its defense of the Lago Agrio 

Litigation and in aid of a private international arbitration between Chevron and the Government 

of Ecuador, in which Chevron, among other relief, is asking the panel of three private individuals 

to order the Ecuadorian government to shut down the Lago Agrio Litigation.  As one district 

court recently noted, Chevron’s § 1782 proceedings have “quickly spiral[ed] out of control.” 

Chevron Corporation v. Mark Quarles, No. 3:10-cv-00686, Dkt. 108, at 2-3 (M.D. Tenn. Sept. 

21, 2010).  In an invocation of this limited discovery tool unprecedented in its magnitude, 

Chevron, through its counsel Gibson Dunn, has to date filed actions in sixteen (16) jurisdictions, 

sought discovery from at least thirty (30) separate individuals or entities affiliated with the 

Ecuadoran Plaintiffs, obtained over 275,000 pages of document discovery, and taken eleven (11) 

depositions.  In 2010, Patton Boggs agreed to represent the Ecuadorian Plaintiffs and to assist 

them in opposing Chevron’s and Gibson Dunn’s abuse of the § 1782 mechanism as a means to 

                                                 
1 The Ecuadorian Plaintiffs include: Daniel Carlos Lusitand Yaiguaje, Venancio Freddy Chimbo Grefa, 

Miguel Mario Payaguaje Payaguaje, Teodoro Gonzalo Piaguaje Payaguaje, Simon Luistande Yaiguaje, Armando 
Wilmer Piaguaje Payaguaje, Javier Piaguaje Payaguaje, Fermin Piaguaje, Luis Agustin Payaguaje Piaguaje, Emilio 
Martin Lusitande Yaguaje, Reinaldo Lusitande Yaiguaje, Maria Victoria Aguinda Salazar, Carlos Grega Huatatoca, 
Cataline Antonia, Aguinda Salazar, Lidia Alexandra Aguinda Aguinda, Clide Ramiro Aguinda Aguinda, Luis 
Armandao Chimbo Yumbo, Beatriz Mercedes Grefa Tanguila, Lucio Enrique Grefa Tanguila, Patricio Wilson 
Aguinda Aguinda, Patricio Alberto Chimbo Yumbo, Angel Amanta Milan, Franciso Matias Alvarado Yumbo, Olga 
Gloria Grefa Cerda, Narcisa Tanguila Narvaez, Bertha Yumbo Tanguila, Lucrecia Tanguila Grefa, Francisco Victor 
Tanguila Grefa, Rosa Teresa Chimbo Tanguila, Maria Clelia Reascos Revelo, Heliodoro Pataron Guaraca, Maria 
Viveros Cusangua, Lorenzo Jose Alvarado Yumbo, Franciso Alvarado Yumbo, Jose Gabriel Revelo Llore, Luisa 
Delia Tanguila Narváez, Jose Miguel Ipiales Chicaiza, Hugo Gerardo Camacho Naranjo, Maria Magdalena 
Rodríguez, Elias Payahuaje Payahuaje, Lourdes Beatriz Chimbo Tanguila, Octavio Cordova Huanta, Celia Irene 
Vivero Cusangua, Guillermo Payaguaje Lucitande, Alfredo Payaguaje, and Delfín Payaguaje. 
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deplete the Ecuadorian Plaintiffs’ limited resources and ostensibly to litigate a foreign case in the 

American courts.  

As indicated in the initial Complaint, Chevron—through its counsel Gibson Dunn—

began its crusade of threats against Patton Boggs by alleging that because lobbying work was 

previously done by two persons who recently joined Patton Boggs—namely, former United 

States Senators Trent Lott and John Breaux—through the Breaux Lott Leadership Group, a 

conflict of interest exists.  Chevron and Gibson Dunn have now gone far beyond their 

disqualification threats.   

Chevron and Gibson Dunn have now, through concerted action, embarked on an unlawful 

smear campaign designed to hamper Patton Boggs’ ability to represent its clients in accordance 

with Patton Boggs’ contractual and ethical duties.  Through media outlets and court submissions 

(frequently in matters in which Patton Boggs has not appeared and is not a party), Chevron and 

Gibson Dunn have repeated and embellished a fabricated storyline attempting to implicate Patton 

Boggs in a variety of fraudulent activities.  Chevron and Gibson Dunn have concocted this 

storyline from thin air, by pulling snippets of e-mails and other documents out of their proper 

context.  And Chevron and Gibson Dunn have taken few pains to hide the malicious intent 

behind their smear tactics.  “It is surprising to me,” said Gibson Dunn attorney Randy Mastro in 

a recent article in The American Lawyer, “I think a lot of lawyers would have felt compelled to 

withdraw under such circumstances.”  See The Mystery of the Ghostwritten Report, The 

American Lawyer, Michael Goldhaber (Feb. 1, 2011).   

Both ethically and contractually, however, Patton Boggs cannot abandon its clients 

merely because its opponents have seen fit to resort to tactics unbefitting a member of any state’s 

bar.  Chevron’s and Gibson Dunn’s unlawful litigation strategies represent an ongoing effort to 
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tortiously interfere with Patton Boggs’ contractual and ethical duty to represent its clients and 

these unlawful practices must end.      

Chevron’s playbook has long been transparent—for seventeen (17) years, the company 

has done everything it can to avoid engaging on the merits, to obstruct the progress of the case, 

and to deprive the Ecuadorian Plaintiffs of legal representation and aid.  Chevron’s and Gibson 

Dunn’s continued and escalating attempts to paralyze the Ecuadorian Plaintiffs’ counsel with 

unmeritorious threats of disqualification and now still more inappropriate and unethical tactics 

are merely the latest moves in Chevron’s ongoing ”scorched earth” warfare.  Notwithstanding 

the lack of basis underlying Chevron’s threats, it has become quite clear that neither the company 

nor its counsel Gibson Dunn will be content until there remains no attorney left in this country 

who will dare provide representation to the Ecuadorian Plaintiffs, lest their good name be 

dragged through the mud.  Trying to prevent, by intimidation and otherwise, the Ecuadorian 

Plaintiffs from obtaining representation is not an acceptable way to defend any case—this abuse 

must end.  

To that end, Plaintiff brought this civil action under the Declaratory Judgment Act, 28 

U.S.C. § 2201, on November 17, 2010, seeking a declaratory judgment as to whether Patton 

Boggs should be disqualified from representing the Ecuadorian Plaintiffs simply by virtue of its 

acquisition of the lobbying firm the Breaux Lott Leadership Group which had provided lobbying 

services, and nothing more, to Chevron.  Such lobbying work is not governed by the conflicts 

provisions of the Rules of Professional Conduct or any other applicable set of rules.  On 

December 15, 2010, Chevron responded to the Complaint by filing a motion to dismiss pursuant 

to Fed. R Civ. P. 12(b)(1), (b)(3), and (b)(6) in lieu of an answer, asserting that the conflicts of 

interest issue was not ripe for determination—this despite Chevron’s and Gibson Dunn’s 

Case 1:10-cv-01975-HHK   Document 19-1    Filed 02/07/11   Page 7 of 12



 

 5

repeated threats of disqualification.  On January 12, 2011, Plaintiff filed a cross-motion to strike 

Chevron’s motion to dismiss for including a litany of irrelevant factual assertions not found on 

the face of the well-pleaded complaint.  Those motions are now pending before this Court, and 

no deadlines are currently set in this action. 

In view of the tactics now being employed by Chevron and their counsel Gibson Dunn, 

Plaintiff is now compelled to move to amend its Complaint to assert claims of tortious 

interference with contract, interference with the attorney-client relationship, and conspiracy to 

tortiously interfere with contract and to add Gibson Dunn as a defendant in this case.  This 

Court’s careful and thoughtful consideration of these new claims is especially important because 

Chevron’s and Gibson Dunn’s pursuit of multiple § 1782 proceedings across the country has 

prevented any one jurisdiction from gaining an overall perspective regarding the plethora of their 

abusive and threatening tactics and the impact that this conduct has on Patton Boggs’ contractual 

and ethical obligations to its clients.  Chevron and Gibson Dunn have sought to overwhelm and 

confuse the geographically-diverse 1782 courts into granting their sweeping discovery requests 

with fabricated cries of urgency and outrage, leaving little time for thorough reflection on 

Chevron’s and Gibson Dunn’s true motives—interference with Patton Boggs’ (and other 

attorneys’) ability to represent the Ecuadorian Plaintiffs.  Neither Chevron nor Gibson Dunn 

should be entitled to continue its wrongful efforts to destroy the contractual relationship between 

Plaintiff and its clients and, in the process, destroy the Ecuadorian Plaintiffs’ right to counsel. 

DISCUSSION 

I. MOTIONS TO AMEND ARE LIBERALLY GRANTED IN THIS JURISDICTION 

Federal Rule of Civil Procedure 15(a) provides that a party may amend its pleading once 

within twenty-one days of service, or thereafter upon leave of court or on consent from its 

adversary.  See Fed. R. Civ. P. 15(a).  The rule further provides that “leave should be freely 
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given when justice so requires.”  Id.; see Adams v. Quattlebaum, 219 F.R.D. 195 (D.D.C. 2004) 

(“[C]ourt[s] must . . . heed Rule 15’s mandate that leave is to be ‘freely given when justice so 

requires.’”).  The D.C. Circuit has adopted a liberal approach to the amendment of pleadings to 

ensure that a particular claim will be decided on the merits rather than on technicalities.  Belizan 

v. Hershon, 434 F.3d 579, 582 (D.C. Cir. 2006) (“[R]ule [15] is to be construed liberally.”).  

Leave should be denied only upon a showing of “undue delay, bad faith or dilatory motive on the 

part of the movant, repeated failure to cure deficiencies by amendments previously allowed, 

undue prejudice to the opposing party by virtue of allowance of the amendment, futility of 

amendment, etc.”  Foman v. Davis, 371 U.S. 178, 182 (1962); see also Belizan, 434 F.3d at 582.  

Moreover, prejudice to the party opposing the amendment must be substantial in that the 

amendment must cause a serious impairment of the non-movant’s ability to present its case.  Cf. 

Djourabchi v. Self, 240 F.R.D. 5, 13-14 (D.D.C. 2006).  Notably, the party opposing the 

amendment bears the burden of showing such “substantial” or “undue” prejudice.  Atl. Bulk 

Carrier Corp. v. Milan Exp. Co., Inc., No. 3:10cv103, 2010 WL 2929612, at *4 (E.D. Va. 

2010).2 

II. PLAINTIFF’S PROPOSED AMENDMENT TO ASSERT ADDITIONAL CLAIMS 
AND TO ADD GIBSON DUNN AS A DEFENDANT IS TIMELY AND WILL NOT 
RESULT IN PREJUDICE OR UNDUE DELAY 

The Court should grant Plaintiff leave to amend its Complaint to add claims of tortious 

interference with contract, tortious interference with the attorney-client relationship, and 

conspiracy to tortiously interfere with contract against Chevron, and to add Gibson Dunn as a 

defendant in this case. This amendment will not prejudice Chevron in the existing action and it is 

                                                 
2 Pertinent considerations in analyzing whether “undue prejudice” exists include: (1) whether the new claim requires 
the defendant to expend significant additional resources to conduct discovery and prepare for trial; and (2) whether 
the new claim will significantly delay the resolution of the dispute.  See Djourabchi, 240 F.R.D. at 13-14. 
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timely, as Plaintiff brought this motion soon after it became apparent from Chevron’s and 

Gibson Dunn’s conduct that there were good faith grounds to file these claims against both of 

them. 

When considering whether an amended pleading would work an “undue prejudice” on a 

party, the inquiry centers on whether the amendment will put a litigant at some litigation 

disadvantage (e.g., by denying a litigant an opportunity to participate in discovery or motion 

practice).  See Teltschik v. Williams & Jensen,, 683 F. Supp.2d 33, 42 (D.D.C. 2010) (denying 

leave where proposed amendment came “years after [plaintiff] filed his original complaint and 

after the parties [] conducted extensive discovery”).  Here, Chevron will suffer no “undue 

prejudice” as a result of this amendment.  As set forth more fully below, Chevron will not be 

deprived any discovery or any other rights in connection with the presentation of its defense of 

these claims.  Moreover, the overall timeframe for resolution of this matter will not be delayed 

by this amendment, especially given that Chevron has not yet filed an Answer in this action but 

instead has moved to dismiss on Rule 12(b)(1), (b)(3), and (b)(6) grounds and Plaintiff has cross-

moved to strike Chevron’s motion to dismiss, with both motions still awaiting a decision by this 

Court.  Thus, no discovery is ongoing, and significantly, no trial date has been set in this case.   

Equally important is the fact that the proposed claims are based on information in the 

possession of Chevron and Gibson Dunn, as such claims are based entirely on the scurrilous 

litigation tactics employed by those entities.  It is well settled that leave to amend should be 

freely granted where the proposed amendment implicates few, if any, new facts.  Djourabchi, 

240 F.R.D. at 13 (allowing amendment where plaintiffs “already pled . . . the facts upon which 

these [additional] theories of recovery are based”); see also Dole v. Arco Chem. Co., 921 F.2d 

484, 488  (3d Cir. 1990) (indicating amendment is appropriate where the complaint concerns 
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“few, if any, new facts”).  Here, any “new” facts alleged in the proposed amendment arise from 

the allegations in the existing Complaint.  In particular, they relate to Chevron and its counsel 

Gibson Dunn’s improper conduct in escalating the wrongdoing that was already described in the 

initial Complaint but which has now risen to the level of tortious interference with Plaintiff’s 

contractual relationship with its clients.  Accordingly, the scope of fact discovery in this action 

arising from these additional claims would be unchanged were the Court to grant this motion to 

amend.  Any discovery needed on these claims will consist of requests for much of the same 

discovery that would be otherwise sought in the existing action and will not delay proceedings in 

this case, which is currently in its infancy.  

Finally, given that the new claims arise from the continuance and worsening of their own 

conduct – conduct that is complained of in the initial action—neither Chevron nor Gibson Dunn 

(who is counsel for Chevron in the underlying action) can credibly contend that this amendment 

constitutes surprise.  The proposed injunctive relief that Plaintiff now seeks against both Chevron 

and Gibson Dunn was the foreseeable outcome of the “scorched earth” tactics that Chevron and 

Gibson Dunn are employing to interfere with Plaintiff’s good faith representation of its clients.  

Where new claims or the addition of a new or related party does not require a significant change 

in the direction of the litigation or additional resources, courts generally grant leave to amend.  

See Dole, 921 F.2d at 486 (finding that defendant would likely not have conducted its case 

differently had it been aware of the later-added claim).  

In sum, an Answer has not yet been filed in this case, discovery in this matter has not 

begun, and there is no trial date set in this case.  The parties, therefore, continue to have ample 

opportunity to investigate the nature and scope of these new, but related, claims.  Neither “undue 
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prejudice” nor delay as contemplated by Rule 15 jurisprudence is implicated by virtue of this 

amendment, and leave to amend should, respectfully, be granted. 

CONCLUSION 

 Because the proposed amendment of the Complaint will not prejudice the parties or cause 

undue delay in this litigation, Plaintiff respectfully requests that this Court grant its motion for 

leave to amend the Complaint.   

Dated: February 7, 2011 

     PATTON BOGGS LLP 

_/s/Charles E. Talisman _______________ 
Charles E. Talisman, Esq. (367314 )  
 
PATTON BOGGS LLP 
2550 M Street, NW 
Washington, DC  20037-1350 
Tel: 202.457.6000 
Fax:  202.457.6315 
 
Attorneys for Plaintiff 

 

 
 
 

Case 1:10-cv-01975-HHK   Document 19-1    Filed 02/07/11   Page 12 of 12


