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1 

PRELIMINARY STATEMENT 

Chevron Corporation’s (“Chevron”) Motion for Leave to File Counterclaims is a bad-

faith, legally-futile, and vexatious stratagem designed to divert the resources of the Ecuadorian 

Plaintiffs’ counsel, pressure Patton Boggs LLP (“Patton Boggs” or “the firm”) to abandon its 

clients as the result of unfavorable press, and ultimately deter any other lawyers who might 

otherwise be inclined to represent the Ecuadorian Amazon communities (the “Ecuadorian 

Plaintiffs”) damaged by the practices of Chevron’s predecessor, Texaco, Inc. The proposed 

counterclaims can be summed up by Chevron’s allegation that “despite the uncontradicted 

evidence to the contrary, Patton Boggs has falsely asserted in the U.S. that th[e] [Ecuadorian] 

judgment [against Chevron] is legitimate and not the product of a corrupt process.”  In other 

words, Chevron would sue Patton Boggs because it has continued to represent the Ecuadorian 

Plaintiffs against Chevron’s attacks in the U.S., merely because  Chevron has proffered evidence 

that it alleges demonstrates that these Amazon communities should not be compensated.  

Chevron’s proposed counterclaims have no place in an adversarial system.   

Chevron’s cynical strategy cannot work: its bid to add counterclaims is infirm in multiple 

ways.  To begin with, the Court would have no jurisdiction to hear them.  Patton Boggs, a limited 

partnership with U.S.-citizen partners domiciled overseas, cannot be sued in diversity.  Though 

Chevron has also asserted supplemental jurisdiction, the Court’s exercise of such jurisdiction 

would be misplaced here, where the proposed counterclaims are so legally and factually 

attenuated from the current claims in this lawsuit and all of Patton Boggs’ federal claims have 

effectively been dismissed.   

Moreover, Chevron seeks to transform this action for recovery under an injunction bond 

into a facsimile of the pending RICO action that it filed in this Court on February 1, 2011 (the 

“RICO Action”).  Chevron apparently hopes to end-run the consequences of its strategic decision 
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2 

to identify Patton Boggs only as a “non-party co-conspirator,” and not a defendant, in the RICO 

Action.  But Chevron must bear those consequences; the prejudice to Patton Boggs would be 

impermissible.  Although Chevron would prefer the Court to focus on the fact that this docket is 

in its early stages, the RICO Action is slated shortly for trial.  Chevron plainly aims to take 

advantage of Patton Boggs’ hamstrung status as a non-party in the RICO Action to try and apply 

any damaging rulings in that case to this docket.  The Court should not endorse this tactic.  With 

the exception of its allegation that Patton Boggs helped the Ecuadorian Plaintiffs raise capital by 

deceiving a litigation financier, Chevron has been accusing Patton Boggs of the conduct alleged 

in the proposed counterclaims for over two years, well before the August 1, 2012 deadline to 

name Patton Boggs as a defendant in the RICO Action.  Chevron’s motion should therefore be 

denied as a result of its undue delay and pursuant to the rule against claim-splitting. 

Even if Chevron could overcome the jurisdictional issue, as well as its claim-splitting and 

undue delay problems, Chevron’s claims would still fail as a matter of law.  Chevron has failed 

to plead all of the elements required to state a claim for fraud.  And for those elements it has 

pled, Chevron has failed to plead them with the requisite specificity.  As for its proposed 

counterclaim invoking New York Judiciary Law § 487, Chevron has failed to plead that Patton 

Boggs engaged in any conduct that could plausibly rise to the “intentional, egregious” level 

required to meet § 487’s demanding standard.  The purported conduct Chevron alleges is no 

more than the “written and oral expression consistent with responsible, vigorous advocacy” that 

is outside the purview of this law.  O’Callaghan v. Sifre, 537 F. Supp. 2d 594, 596 (S.D.N.Y. 

2008).1  Finally, Chevron’s proposed “malicious prosecution” counterclaim could not properly 

                                                 
1 See also Saltire Industrial, Inc. v. Waller, Lansden, Dortch & Davis, PLLC, 491 F.3d 522, 530 (6th Cir. 2007) 
(“Litigation strategy cannot, without more, support an action for fraud.”); see also Medinol Ltd. v. Boston Sci. Corp., 
346 F. Supp. 2d 575, 602 (S.D.N.Y. 2004) (“A strategy of attempting to convince the FDA of a particular position is 
appropriate advocacy, and not a fraud.”) 
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3 

be heard in this Court.  Instead, it should be heard by the Court that adjudicated the supposedly 

“malicious” proceedings:  the U.S. District Court for the District of Columbia.  Indeed, Chevron 

already raised these same complaints regarding Patton Boggs’ supposedly “vexatious” filings 

with the District of Columbia court, and that court denied Chevron the relief it sought.  Chevron 

now asks for another bite at the apple.   

BACKGROUND 

Much of the background for this lawsuit is set forth in Magistrate Francis’ Report and 

Recommendation (“R&R”) issued on March 11, 2013, and the Court is respectfully referred to 

that document.  (Dkt. 54.)  

Patton Boggs filed Objections to the R&R on March 25, 2013 (Dkt. 55), which Chevron 

opposed on April 11, 2013 (Dkt. 57).  In its opposition papers, Chevron made an unusual 

request, asking “that, if the Court determines that dismissal is appropriate, it not enter final 

judgment in Chevron’s favor until May 10, 2013, by which time Chevron commits to either 

filing a motion for leave to amend to add counterclaims against Patton Boggs or advising the 

Court that it has determined not to do so.”  (Dkt. 57 at 9, n.3.)  The Court took no action.  On 

May 10, 2013, Chevron moved for permission to assert counterclaims unrelated to the injunction 

bond, but rather premised on the same factual allegations and, for the most part, the same legal 

theories at issue in the RICO Action.   

STANDARD OF REVIEW 

Leave to amend should be denied in the presence of “undue delay, bad faith or [a] 

dilatory motive on the part of the movant.”  Foman v. Davis, 371 U.S. 178, 182 (1962).  

Furthermore, a party’s motion for leave to amend a pleading should be denied where, as here, the 

proposed amendments would be futile.  See Williams v. Citigroup Inc., 659 F.3d 208, 214 (2d 
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4 

Cir. 2011).2  In assessing whether proposed amendments are futile, courts within this judicial 

circuit ask whether the amendments would survive a motion to dismiss.  See Oneida Indian 

Nation v. City of Sherrill, 337 F.3d 139, 168 (2d Cir. 2003). 

ARGUMENT 

I. THE COURT LACKS SUBJECT MATTER JURISDICTION OVER CHEVRON’S 
PROPOSED COUNTERCLAIMS 

Chevron would bring its proposed counterclaims in this Court on a theory of diversity 

jurisdiction and, alternatively, supplemental jurisdiction.  (See Dkt. 59-01 ¶ 9.)  Neither is an 

appropriate basis for this Court’s subject matter jurisdiction. 

A. There Is No Diversity Here 

First, diversity jurisdiction under 28 U.S.C. § 1367 does not exist.  Patton Boggs is a 

partnership, and in order to determine whether jurisdiction in diversity exists as to a partnership, 

courts must look to the citizenship of each individual partner.  See CSMC 2007-C1 Dolson Ave., 

Inc. v. Playtogs, 11 Civ. 9050, 2013 U.S. Dist. LEXIS 27189, at *4 (S.D.N.Y. Feb. 26, 2013) 

(“For purposes of diversity jurisdiction, a limited liability company and a limited partnership 

have the citizenship of each of its members.”) (citing Carden v. Arkoma Assocs., 494 U.S. 185, 

195-96 (1900)); Astra Oil Trading NV v. PRSI Trading Co. LP, 794 F. Supp. 2d 462, 469-70 

(S.D.N.Y. 2011).   

It is equally well-settled that a U.S. citizen who resides in a foreign country is considered 

“stateless” for purposes of diversity jurisdiction.  Such a person can neither sue nor be sued in 

diversity.  De Wit v. KLM Royal Dutch Airlines, N.V., 570 F. Supp. 613, 617 (S.D.N.Y. 1983).  

The reason for this rule, as the Second Circuit has explained, is that “United States citizens who 

are domiciled abroad are neither citizens of any state of the United States nor citizens or subjects 

                                                 
2 See also Joblove v. Barr Labs., Inc. (In re Tamoxifen Citrate Antitrust Litig.), 466 F.3d 187, 220 (2d Cir. 2006); 
Ricciuti v. N.Y.C. Transit Auth., 941 F.2d 119, 124 (2d Cir. 1991) (same). 
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of a foreign state . . . .”  Cresswell v. Sullivan & Cromwell, 922 F.2d 60, 68 (2d Cir. 1990).  A 

number of “stateless” persons are Patton Boggs partners, resident in Dubai, Doha, Abu Dhabi 

and other foreign locales.  (See Declaration of Charles Talisman, (“Talisman Decl.”), June 18, 

2013, ¶¶ 6-10.) Therefore, Patton Boggs is “stateless.”  See Cresswell, 922 F.2d at 60; see also 

Swiger v. Allegheny Energy, Inc., 540 F.3d 179, 183-84 (3rd Cir. 2008); Thompson v. Deloitte & 

Touche LLP, 503 F. Supp. 2d 1118, 1123-25 (S.D. Iowa 2007).  Accordingly, Patton Boggs 

cannot be sued in federal court and therefore this Court cannot hear Chevron’s counterclaims on 

the basis of diversity jurisdiction. 

B. Chevron’s Proposed Counterclaims Lack a Common Nucleus with Patton 
Boggs’ Claim against the Injunction Bond 

This lawsuit, sounding primarily under 28 U.S.C. § 1352, has a narrow focus on the 

degree to which Patton Boggs suffered financially while under the constraints of a lengthy and 

unlawful injunction.3  The Complaint does feature several other causes of action and these are all 

in service of recovering damages occasioned by the wrongful injunction.  These include 

attorneys’ fees resulting from the injunction; recovery of the amount by which Chevron was 

unjustly enriched by the Court having enjoined Patton Boggs; and a claim for malicious 

prosecution based upon the strategy Chevron employed to obtain the unlawful injunction.4  

Chevron would have the Court inject into these proceedings, among other issues, the legitimacy 

of the Ecuadorian judgment and the proper methods to interact with court-appointed experts in 

Ecuador—matters having nothing to do with the propriety of the injunction (which propriety has 

already been decided by the Second Circuit) or the damages caused by the injunction.5  To do so, 

would transform this relatively limited case into one closely resembling the complex and 

                                                 
3 See generally (Dkt. 09-00). 
4 Id. 
5 (Dkt. 59-1, ¶ 14-109).  
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extraordinarily expensive RICO Action that is the culmination of two decades of litigation, both 

in this country and in Ecuador.   Such an exercise of supplemental jurisdiction would run afoul of 

the principles of judicial economy and comity, and extend beyond the bounds of the Court’s 

discretion to hear ancillary state law counterclaims. 

 The Proposed Counterclaims Fail to Satisfy § 1367(a)’s Requirement 1.
that they Be Sufficiently Related to the Pending Claims. 

Title 28 U.S.C. § 1367 is a supplemental jurisdiction statute that permits federal courts to 

extend jurisdiction over state law claims that are “are so related to claims in the action within 

such original jurisdiction that they form part of the same case or controversy under Article III of 

the United States Constitution.”6  Recent Second Circuit opinions have clarified that “[f]or 

purposes of section 1367(a), claims ‘form part of the same case or controversy’ if they ‘derive 

from a common nucleus of operative fact.’”7  Chevron’s proposed counterclaims lack such 

“common nucleus” with the present claims in this lawsuit.   

Here, the claims in this action originate from the financial impact on a law firm caused by 

an unlawful injunction.  Chevron’s proposed counterclaims, however, stem from a purportedly 

“fraudulent scheme perpetrated by Patton Boggs and other American plaintiffs’ attorneys by 

means of, among other things, a U.S. public pressure campaign related to a corrupt litigation in 

Ecuador . . .”8  Even if, arguendo, Chevron were to succeed in proving the existence of this 

“scheme,” the injunction would forever remain unlawful.  The Second Circuit found that—no 

matter its purported merits—the injunction was not an available remedy under the New York 

Recognition of Foreign Country Money Judgments Act.9  The proposed counterclaims therefore 

                                                 
6 28 U.S.C. § 1367(a).   
7 See Shahriar v. Smith & Wollensky Rest. Grp., Inc., 659 F.3d 234, 245 (2d Cir. 2011) (quoting Briarpatch Ltd., 
L.P. v. Phoenix Pictures, Inc., 373 F.3d 296, 308 (2d Cir.2004)). 
8 (Dkt. 59-1, ¶ 1).   
9 See Chevron Corp. v. Naranjo, 667 F.3d 232, 242 (2d Cir. 2012). 
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provide—at most— colorful (if inaccurate) background to the claims in this lawsuit.  But “while 

facts relevant to one claim might provide background with respect to the other, more is required” 

to constitute a “common nucleus of operative fact.”10  As this Court has already held, a common 

nucleus of fact fails to exist where state law claims “involve different rights, different interests, 

and different underlying facts” than the federal law claims.11  Here too, the rights, interests and 

relevant facts underlying Chevron’s proposed counterclaims stand in stark contrast to those 

already implicated in this action. 

C. The Court’s Discretion to Exercise Supplemental Jurisdiction Over the 
Proposed Permissive Claims is Limited. 

For the same reasons that they do not satisfy §1367(a)’s threshold requirement of 

relatedness, Chevron’s proposed counterclaims also do not “arise[] out of the transaction or 

occurrence that is the subject matter of the [Patton Boggs’] claim[s],” necessary for them to be 

considered compulsory counterclaims under Fed. R. Civ. P. 13(a)(1).  Indeed, the “same 

transaction or occurrence” commonality requirement necessary for a claim to qualify as a 

“compulsory counterclaim” is even more stringent than the similar requirement under § 

1367(a).12  Therefore, Chevron’s proposed counterclaims must be deemed permissive.13  And the 

Court is without discretion to exert supplemental jurisdiction over permissive counterclaims once 

the federal claims in a lawsuit have been dismissed. 

                                                 
10 See Yetnikoff v. Mascardo, No. 06 CIV.13494, 2007 WL 690135, *2 (S.D.N.Y. Mar. 6, 2007) (citing Burgess v. 
Omar, 345 F. Supp. 2d 369, 372 (S.D.N.Y. 2004) (finding  no “common nucleus of operative fact” between tenant’s 
federal and state law claims against landlord, where the federal claims were based upon allegedly unlawful debt 
collection practices and the state claims dealt with undesirable living conditions in the apartment); see also Bray v. 
City of New York, 356 F. Supp. 2d 277, 283 (S.D.N.Y. 2004) (holding that a bicycle group’s suit for unlawful 
seizure of property at an outdoor event lacked a common nucleus of fact with the City’s counterclaim alleging that 
the group had gathered without a proper permit). 
11 Id. (quoting Bu v. Benenson, 181 F.Supp.2d 247, 254 (S.D.N.Y. 2001)). 
12 See Jones v. Ford Motor Credit Co., 358 F.3d 205, 213 (2d Cir. 2004); Rosario v. Int’l Auto Mall & Leasing Ctr., 
Inc., No. 12-4059, 2013 U.S. Dist. LEXIS 37994, at *5-7 (S.D.N.Y. Mar. 19, 2013). 
13 Fed. R. Civ. P. 13(b). 
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 The District Court Has Effectively Dismissed All Claims over which it 1.
Has Original Jurisdiction 

Where all federal claims are dismissed before trial, the Supreme Court has instructed that 

in “the usual case. . .  the balance of factors to be considered .   . . judicial economy, 

convenience, fairness, and comity . . . will point toward declining to exercise jurisdiction over 

the remaining state-law claims.”14  The Second Circuit, in particular, has taken this instruction to 

heart, often reversing for abuse of discretion where the lower court has failed to abide by it.15    

It would therefore be improper for this Court to premise supplemental jurisdiction on 

Patton Boggs’ claim pursuant to 28 U.S.C. § 1352, when the Court has already determined (even 

though Patton Boggs would disagree) that this claim has no merit.  On April 2, 2012, while this 

case was still pending before the District of New Jersey, the Court ruled by Memorandum 

Opinion and Order in the RICO Action that the preliminary injunction could not have caused any 

injury, that Patton Boggs’ attorneys’ fees are not recoverable, and ordered the bond exonerated.16  

That ruling so eviscerated Patton Boggs’ claims that the firm was compelled to appeal from it, as 

a non-party, even before the present matter was transferred.17 Indeed, Chevron itself has argued 

vehemently that Patton Boggs’ federal cause of action was rendered a nullity by virtue of this 

Court’s exoneration order.18 Magistrate Judge Francis agreed that the dissolution of the res 

underlying Patton Boggs’ federal claim was fatal to it, recommending dismissal because Patton 

                                                 
14 Carnegie-Mellon Univ. v. Cohill, 484 U.S. 343, 350 n.7 (1988).   
15 Pension Benefit Guaranty Corp. et al., v. Morgan Stanley Investment Mgmt. Inc., 712 F.3d 705, 727 (2d. Cir. 
2013). 
16 (See generally RICO Dkt. 459.) 
17 See Chevron Corp. v. Donziger, Case 12-1959 (2d Cir. 2012) (Doc. 4-01) 
18 See, e.g., Dkt. 22-02 at 22, n.7 (“Judge Kaplan’s ruling exonerating the bond is, without question, ‘a determination 
by the injunction court” that no cognizable claim to damages has been shown.’”) (internal citations omitted); id. at 
21-22 (“[T]he bond that was the subject of Patton Boggs’s first claim no longer exists and there is no longer any 
effective relief that Patton Boggs can obtain on this cause of action. The claim is therefore moot.”) (internal citations 
omitted).)   
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Boggs has “no security to claim against it.”19  To premise supplemental jurisdiction on the ghost 

of Patton Boggs’ federal claims would, respectfully, constitute an improper exercise of 

discretion.  

As this Court is aware, because the Court has already deemed Patton Bogg’s federal 

claim ineffective (and, particularly, should the Court affirm Magistrate Francis’ R&R), the Court 

must also dismiss Chevron’s permissive counterclaims under Rule 13(b), for such claims are not 

premised on any independent based of jurisdiction.  See Frumkin v. International Business 

Machines Corp., 801 F. Supp. 1029, 1044-1045 (S.D.N.Y. 1992) (Kaplan, J.); Harris v. Steinem, 

571 F.2d 119, 125 (2d Cir. 1978).   

And even if the Court were to find Chevron’s counterclaims “compulsory” under Fed. R. 

Civ. P. 13(a), then the Court’s “discretion [to exercise supplemental jurisdiction] is triggered 

under § 1367(c)(3), [and] it [must] balance[] the traditional values of judicial economy, 

convenience, fairness, and comity in deciding whether to exercise jurisdiction.”20  Under any 

such analysis, the exercise of supplemental jurisdiction over the proposed counterclaims would 

be inappropriate.  While the Second Circuit has recognized that it is unfair to dismiss dependent 

state claims where “dismissal of the federal claim occurs late in the action, after there has been 

substantial expenditure in time, effort, and money in preparing the dependent [state] claims” that 

is not the case here.21  Chevron’s proposed counterclaims have not yet been asserted in this 

action, but significant time, effort, and money has been spent in preparing much the same claims 

                                                 
19 (Id. at 16.) 
20 Kolari v. New York-Presbyterian Hosp., 455 F.3d 118, 122 (2d Cir. 2006) (citing Cohill, 484 U.S. at 350); Itar-
Tass Russian News Agency v. Russian Kurier, Inc., 140 F.3d 442, 446–47 (2d Cir. 1998).    
21 Purgess v. Sharrock, 33 F.3d 134, 138 (1994) (holding that “district court did not abuse its discretion by 
exercising supplemental jurisdiction because parties and the court had spent years preparing for this trial in federal 
court; the jury had heard evidence for several days and was ready to begin its deliberations; and it would have been 
wasteful to subject this case to another full trial before a different tribunal.”).   
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in the RICO Action.22  The balance of economies and fairness therefore weighs heavily in favor 

of denying Chevron’s motion. 

 Chevron’s Proposed State Law Counterclaims Would Substantially 2.
Predominate Over the Only Federal Issue in the Case. 

Section 1367(c)(2) allows a district court to decline supplemental jurisdiction over a state 

court claim that “substantially predominates” over the federal claim.  And Chevron’s proposed 

state law counterclaims, being so complex, intricate, and wide-ranging (both in time and 

geography), would predominate over any federal issues in this lawsuit.  For this reason, too, the 

exercise of supplemental jurisdiction here would be inappropriate.   

“The ‘substantially predominates’ standard of § 1367(c)(2) creates a ‘limited exception’ 

to the exercise of supplemental jurisdiction that should be invoked only when ‘permitting 

litigation of all claims in the district court can accurately be described as allowing a federal tail 

to wag what is in substance a state dog.’”23  “The inquiry under Section 1367(c)(2) turns on 

whether the supplemental claims ‘are more complex or require more judicial resources or are 

more salient in the case as a whole’ than the claims over which the court has original 

jurisdiction.”24  “In determining whether state law claims predominate, courts consider the type 

                                                 
22 See Motorala Credit Corp. v. Uzan, 388 F.3d 39, 47–48 (2d Cir. 2004) (affirming the district court’s decision to 
exercise supplemental jurisdiction because the court “spent considerable time dealing with the legal issues and 
becoming fully conversant with the facts but also has conducted a trial on the merits.”) (emphasis in original); 
Auscape Int'l v. Nat'l Geographic Soc., 461 F. Supp. 2d 174, 178 n.8 (S.D.N.Y. 2006) (court retained supplemental 
jurisdiction over state law claims for the sake of judicial economy because (1) the state law claims were intimately 
related to the federal claims, which had been litigated extensively, (2) the state law claims already had been briefed 
and argued, and (3) the court and parties already had invested heavily in resolving them).  See also Oliveira v. Frito-
Lay, Inc., 251 F.3d 56, 64 (2d Cir. 2001) (finding supplemental jurisdiction should not be exercised where only 
federal claim was dismissed at an early stage of the litigation 
23 Luongo v. Nationwide Mut. Ins. Co., 95 Civ. 3190, 1996 U.S. Dist. LEXIS 11186, 1996 WL 445365 at *5 
(S.D.N.Y. Aug. 7, 1996); accord, e.g., Gliatta v. Stein, No. 03-CV-0214, 2004 U.S. Dist. LEXIS 9892, 2004 WL 
1171714 at *3 (W.D.N.Y. May 23, 2004); OccuNomix Int’l LLC v. N. Ocean Ventures, Inc., 03 Civ. 6047, 2003 
U.S. Dist. LEXIS 17085, 2003 WL 22240660 at *1 (S.D.N.Y. Sept. 30, 2003). 
 
24 Pro Bono Invs., Inc. v. Gerry, 2005 U.S. Dist. LEXIS 22348, 2005 WL 2429787 at *14 (citing Luongo v. 
Nationwide Mut. Ins. Co., 1996 U.S. Dist. LEXIS 11186, 1996 WL 445365 at *5) 
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of proof necessary, the comprehensiveness of remedies, and the scope of the issues raised.”25  

Thus, the “substantially predominates” exception applies when the federal claim is “merely 

peripheral or cover[s] a much narrower issue than the state law claims.”26 

Here, it is indisputable that the issue of compensating Patton Boggs for its financial loss 

sustained as the result of an unlawful injunction will be dwarfed by the resources that the parties 

and the Court would consume with respect to Chevron’s allegations of fraud in a decade-long 

Ecuadorian litigation and an ensuing U.S. “scheme” supposedly intended to conceal such fraud.  

Therefore, exercising supplemental jurisdiction over Chevron’s proposed state law counterclaims 

would be inappropriate under § 1367(c)(2). 

 The Proposed Counterclaims Involve Novel and Complex State Law 3.
Issues 

The Second Circuit has “repeatedly held that a district court particularly abuses its 

discretion when it retains jurisdiction over state-law claims raising unsettled questions of law 

following dismissal of all original-jurisdiction claims.”27  As demonstrated infra, Chevron’s 

proposed counterclaims each turn on complex and novel issues of state law.  Indeed, this Court 

has previously acknowledged as much, particularly regarding Chevron’s third party fraud 

claim.28   

                                                 
25 Dunlop v. City of New York, 06 Civ. 433, 2006 U.S. Dist. LEXIS 72315, 2006 WL 2853972 at *16 (S.D.N.Y. Oct. 
4, 2006). 
 
26 Id; see also Nichols v. Washington Mut. Bank, No. 07-CV-3216, 2007 U.S. Dist. LEXIS 85936, 2007 WL 
4198252 at *10 (E.D.N.Y. Nov. 21, 2007) (“It is appropriate to decline to exercise supplemental jurisdiction where 
the federal claims constitute ‘an appendage’ to the state claims forming the ‘real body of the case.’”). 
27 Kolari, 455 F.3d at  123-124 (citing Valenica, 316 F.3d at 306 (collecting cases); Valencia v. Sung M. Lee, 316 
F.3d 299, 308 (2d Cir. 2003) (finding abuse of discretion where district court retained jurisdiction of novel and 
complex issues of state law). 
28 See RICO Dkt. 707; see also United Mine Workers v. Gibbs, 383 U.S. 715, 726 (1996) (“Needless decisions of 
state law should be avoided both as a matter of comity and to promote justice between the parties, by procuring for 
them a surer-footed reading of applicable law. . . . [I]f the federal law claims are dismissed before trial . . . the state 
claims should be dismissed as well.”).      
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 The Proposed Counterclaims Present Exceptional Circumstances 4.
Weighing Against the Exercise of Supplemental Jurisdiction 

The Court should decline to exercise supplemental jurisdiction over a claim if, “in 

exceptional circumstances, there are . . . compelling reasons for declining jurisdiction."  See 

generally Jones v. Ford Motor Credit Co., 358 F.3d 205, 214 (2d Cir. 2004) (quoting 28 U.S.C. 

§ 1367(c)(4)).  Such “exceptional circumstances” exist here, where resolution of Chevron’s 

proposed counterclaims would require a massive and complex inquiry wholly separate from that 

associated with the claims over which original jurisdiction exists, “discovery would also be 

greatly complicated,” and the instant “litigation is in its early stages.”29  The details regarding the 

exceptional procedural posture of Chevron’s proposed counterclaims vis-à-vis the RICO Action 

and the harmful, prejudicial impact of litigating the proposed counterclaims in the context of this 

lawsuit are fully set forth below and the Court is respectfully referred to Section II, infra. 

II. PATTON BOGGS WILL BE PREJUDICED IF CHEVRON IS PERMITTED TO 
ASSERT ITS PROPOSED COUNTERCLAIMS 

Leave to amend should be denied in the presence of “undue delay, bad faith or [a] 

dilatory motive on the part of the movant.”  Foman v. Davis, 371 U.S. 178, 182 (1962); see also 

Grace v. Rosenstock, 228 F.3d 40, 53-54 (2d Cir. 2000) (citations omitted), cert. denied, 532 

U.S. 923 (2001) (finding grounds to deny leave ‘where the motion is made after an inordinate 

delay, no satisfactory explanation is offered for the delay, and the amendment would prejudice’ 

other parties, or where the belated motion would unduly delay the course of proceedings by, for 

example, introducing new issues for discovery”); Chrysler Corp. v. Fedders Corp., 540 F. Supp. 

706, 718-30 (S.D.N.Y. 1982).  As Chevron acknowledges, these factors are likely present where 

                                                 
29 Prudential Equity Group, LLC v. Ajamie, 524 F. Supp. 2d 473, 476 (S.D.N.Y. 2007) (Rakoff, J.); SST Global 
Tech., LLC v. Chapman, 270 F. Supp. 2d 444, 460 (S.D.N.Y. 2003) (declining to exercise supplemental jurisdiction 
after finding that “exceptional circumstances” existed where the present case would have been duplicative of three 
other lawsuits involving the same parties and facts that were already pending in two other courts).    
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“claims or counterclaims [are] asserted after discovery has closed or at summary judgment, or on 

the eve of trial.”  (Dkt. 59, at 9.)  Chevron claims that such “circumstances are not present here” 

(id.), but its position relies on form over substance, and ignores the big picture—i.e., that its 

proposed counterclaims would transform this docket into an adjunct to the RICO Action.  For 

example, Chevron would have this Court determine in this action whether Chevron was damaged 

by a supposedly “corrupt and fraudulent litigation in Ecuador,” and rule on the propriety of the 

Cabrera Report and the so-called “cleansing reports”—issues at the core of the RICO Action.  

(See, e.g., Dkt. 59-1 ¶¶ 38-46, 81, 88-91.)  And while Chevron coyly represents that this docket 

is in its infancy (see Dkt. 59 at 9), the same of course cannot be said for the RICO Action, where 

discovery has closed (but for a few remaining depositions), the joint pretrial order, summary 

judgment motions, and proposed jury charges are to be filed in a matter of days, and trial is only 

four months away.  (See, e.g., 1:11-cv-00691-LAK (“RICO Dkt”), Dkt. 494.)   

A. Chevron Unreasonably Delayed in Seeking to Add Its Proposed 
Counterclaims 

Chevron had until August 1, 2012, to move to add Patton Boggs as a defendant, as 

opposed to a “non-party co-conspirator,” in the RICO Action. (See RICO Dkt. 494.)  Yet, despite 

possessing long before that date what it believed to be sufficient information to lob repeated 

attacks on Patton Boggs before this and other courts and in the press, Chevron made a tactical 

decision not to name Patton Boggs as a defendant in the RICO Action.  In choosing not to 

comply with the Court’s order in the RICO Action, Chevron has waived its right to bring claims 

against Patton Boggs now.30   

                                                 
30  See, e.g., Capital Records, Inc. v. Naxos of Am., Inc. 372 F.3d 471, 482 (2d Cir. 2004) (stating that waiver 
operates when a party intentionally relinquishes a known right with both knowledge of its existence and an intention 
to relinquish it); Cohen v. Elephant Wireless, Inc., No. 03 Civ. 4058 (CBM), 2004 U.S. Dist. LEXIS 16583 at *15 
(S.D.N.Y. Aug. 19, 2004) (holding that waiver is the “voluntary and intentional abandonment of a known right 
which, but for the waiver, would have been enforceable.”) 
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For well over two years, Chevron has accused Patton Boggs of ostensibly the same 

alleged misconduct that forms the basis for its proposed counterclaims.31  By way of example:  

First, Chevron’s proposed counterclaims rely heavily on the allegation that Patton Boggs 

orchestrated a strategy of “obstruction and delay” with respect to Chevron’s efforts to obtain 

§ 1782 discovery.  (See, e.g., Dkt. 59-1 at ¶¶ 1, 4, 48-54.)  Chevron leveled the same charges 

more than two years ago, in its April 20, 2011 Amended Complaint filed in the RICO action.  

(See RICO Dkt. 283 at ¶¶ 267-68.) 

Second, Chevron’s proposed counterclaims are premised on an allegation that Patton 

Boggs, because it played a role in drafting the Lago Agrio Plaintiffs’ alegato final (akin to a 

post-trial brief), “knew or must have known that LAPs’ team was behind the drafting of the 

judgment itself,” yet has nevertheless “continued to spearhead efforts to damage Chevron by 

enforcing the Ecuadorian judgment as though it were the legitimate product of an impartial 

judicial system.” (Dkt. 59-1 at 45-46.)  Chevron’s April 20, 2011 Amended Complaint filed in 

the RICO Action also charged that Patton Boggs has masterminded its clients’ efforts to enforce 

the Judgment despite its supposedly incontestable fraudulent nature.32  (See, e.g., RICO Dkt. 283 

at ¶ 18 (“Patton Boggs has developed the RICO Defendants' strategy for pursuing the assets of 

Chevron and its subsidiaries around the world on the basis of the fraudulent judgment in Ecuador 

. . . .”).)  Chevron reiterated in July of 2012 its claim that Patton Boggs “is now coordinating . . . 

                                                 
31 Indeed, the delay in the present case is inexcusable considering Chevron has been privy to the so-called 
“misconduct.”  Yet, two years was not sufficient for the company.  Exacerbating its delay, Chevron had the audacity 
to proclaim to this Court that it required additional time to ponder the question up until May 10, 2013. 
32 Although Chevron elected not to articulate in its Amended RICO Complaint the convoluted theory that Patton 
Boggs’ involvement in post-trial briefing links the firm to alleged Judgment ghostwriting, Chevron has known since 
at least July 19, 2011 that Patton Boggs in large part drafted the alegato final—Donziger testified extensively about 
it at his 28 U.S.C § 1782 deposition.  (See Leader Decl., Ex. 6 at 4731:16 – 4732:20.) 
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foreign enforcement actions (already filed in Canada and Brazil), knowing it is seeking to enforce 

a judgment procured by fraud, which is itself a fraud.”  (RICO Dkt. 514 at 3 (emphasis added).)  

Third, Chevron now seeks to hold Patton Boggs liable under § 487 of the Judiciary Law 

for alleged misrepresentations to the Second Circuit regarding (a) the timing of Patton Boggs’ 

entry into this litigation, and (b) the poverty of the firm’s clients.  (See Dkt. 59-1 at ¶¶ 21-22, 83-

85.)  Chevron leveled the very same charges all the way back in January of 2011, in the context 

of a motion  for “prophylactic relief barring Patton Boggs from any future appearance” on behalf 

of its clients, filed in connection with the Donziger § 1782 proceedings: 

Patton Boggs’ lead attorney James Tyrrell told the Court of Appeals that 
“[t]his is a human rights case. There is no money on this side of the 
case[],”even though the Kohn law firm and internet gambling tycoon 
Russell DeLeon had invested millions of dollars in the case before Burford 
Group’s commitment of $15 million more. At the same November 2010 
oral argument, Tyrrell stated that his firm “only came into this case last 
Thursday” and was “doing the very best we can to get up to speed.” In 
fact, Patton Boggs was devising plaintiffs’ legal strategy as early as March 
or April 2010, including during the Stratus proceeding.  

(1:10-mc-00002-LAK, Dkt. 173 at 12 (internal citations omitted).) 

Fourth, Chevron’s proposed counterclaims suggest that, because Patton Boggs has lent 

support to its clients in connection with the RICO Action but is not counsel of record, Patton 

Boggs is somehow liable for “deceptively obstructing” justice in the RICO Action.  (See Dkt. 59-

1 at ¶ 22.)  But by Chevron’s own admission, shortly after the RICO Action was filed, it “soon 

became clear” to Chevron that Patton Boggs was supposedly “controlling the representation” 

when the Ecuadorian Plaintiffs’ then-counsel of record complained at a February 8, 2011 hearing 

that Patton Boggs had dictated the contents of a brief that he submitted. (See Dkt. 59-1 at ¶ 75; 

see also Leader Decl., Ex. 7 at 21:6-20.)  And as for the purportedly culpable statements made 

“[i]n the course of the RICO action” that are supposedly attributable to “Patton Boggs, through 
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[Partners James] Tyrrell and [Eric] Westenberger”  (Dkt. 59-1 at ¶ 81), these statements appeared 

in briefs filed no later than February 8, 2011.  (See RICO Dkts. 61-00 and 61-01.) 

Fifth, Chevron charges that Patton Boggs is liable for “false representations [that] include 

the submission of the ‘cleansing reports,’” adding that the firm “orchestrated . . . an effort to . . . 

whitewash the supposedly neutral [Cabrera] expert report by making false representations 

mischaracterizing the relationship between the LAPs’ attorneys and Cabrera, and by bringing in 

new experts who relied on Cabrera’s data while purporting to confirm Cabrera’s conclusions on 

an independent basis.”  (Dkt. 59-1 at ¶¶ 38-39, 111.)  All the way back on January 21, 2011, in 

the process of seeking § 1782 discovery from The Weinberg Group, Chevron claimed that (a) 

Patton Boggs attorneys “argu[ed] against providing the Ecuador court with a full account of [the 

Lago Agrio] Plaintiffs’ involvement with Cabrera” in the so-called “cleansing submission,” (b) 

“Patton Boggs managed ‘all the six’ New Experts,” and (c) “Patton Boggs lawyer[s] . . . 

propos[ed] that they launder the Cabrera fraud through the New Expert Reports to try to lend the 

Cabrera Report’s findings some legitimacy, ultimately hoping to ‘moot Chevron’s criticism of 

the Cabrera Report.’”  (Leader Decl., Ex. 8 at 17-19.)  

There was no legitimate reason for Chevron’s delay.  Chevron has for roughly two-and-a-

half years, in the RICO Action and even before it, complained of the alleged conduct that forms 

the basis for its proposed counterclaims.  Indeed, there was nothing stopping Chevron from 

bringing these claims well over a year ago in the instant action, even while it was still before the 

District of New Jersey.  Yet Chevron did not sue Patton Boggs, apparently believing that its 

interests were better-served by throwing stones at the firm as a “non-party co-conspirator” in the 

RICO Action.33  When August 1, 2012 passed without incident, Patton Boggs reasonably 

                                                 
33 Chevron appears to have sat on these claims in order to first attempt to drive Patton Boggs away from its clients 
through less drastic means than by suing active litigation counsel.  To wit, six days after Chevron asked the Court to 
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understood that these claims would not be asserted against the firm and it would be unduly 

prejudicial for Chevron to be permitted to bring these claims now.   

Prejudice is found where, inter alia, a new claim would: (i) require the opponent to 

expend significant additional resources to conduct discovery and prepare for trial; or (ii) 

significantly delay the resolution of the dispute.”  Block v. First Blood Assocs., 988 F.2d 344, 

350 (2d Cir. 1993).  Here, there can be no question that broadening the relevant factual and legal 

world beyond Patton Boggs’ claims for financial injury occasioned by a wrongful injunction to 

include those facts pertaining to the legitimacy of a two-decade, multinational environmental 

dispute satisfies the criteria in Block.  The discovery required with respect to Chevron’s proposed 

counterclaims will dwarf that required for Patton Boggs to prove its roughly year-long financial 

damages.  The delay necessarily imposed on this case – either by trying the disputed issues of 

international comity and fraud or by staying the matter until after such issues are resolved in the 

RICO Action – will necessarily be dramatic and exponential and offers further reason why 

Chevron’s motion should be denied. 

B. Chevron’s Proposed Counterclaims Constitute An Impermissible Attempt to 
Split Claims & Create Duplicative Litigation 

Chevron’s attempt to compel Patton Boggs to defend in this case against much the same 

allegations leveled at the firm as a non-party in the RICO Action violates the prohibitions against 

claim-splitting.  It is well-established that “a party must bring in one action all legal theories 

                                                                                                                                                             
refrain from dismissing this action so that Chevron might ponder its claims a bit more (See Dkt. 57 at 9, n.3), 
Chevron filed the Declaration of Christopher Bogart, CEO of Burford Capital LLC (“Burford”) in the RICO Action.  
(RICO Dkt. 1039-2.)  The declaration was Chevron’s most pointed attack on Patton Boggs to date.  Chevron 
apparently believed that the filing of this declaration—or rather, the negative press that Chevron was able to 
generate around its filing—might compel Patton Boggs to go the way of Stratus Consulting (“Stratus”) and Burford 
in abandoning the Ecuadorian Plaintiffs to avoid the collateral damage Chevron has tried to inflict.  But the Bogart 
Declaration is demonstrably false, by reference to documents produced by Burford in connection with the RICO 
Action, which also show that Chevron has been secretly conspiring with Burford since before the RICO Action was 
filed.  This will be made apparent to the Court in a forthcoming filing in the RICO Action. 
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arising out of the same transaction or series of transactions.”  Am. Stock Exch. v. Mopex, Inc., 

215 F.R.D. 87, 91 (S.D.N.Y. 2002), aff’d, No. 02-7477, 2003 U.S. App. LEXIS 1370 (2d Cir. 

2003).34  “[The] rule against claim splitting is based on the belief that it is fairer to require a 

plaintiff to present in one action all of his theories of recovery relating to a transaction, and all of 

the evidence relating to those theories, than to permit him to prosecute overlapping or repetitive 

actions in different courts or at different times.”  Kanciper v. Suffolk Cnty. SPCA, Inc., No. 12-

2104, 2013 U.S. Dist. LEXIS 25402, at *44 (E.D.N.Y. Feb. 23, 2013) (emphasis added) (quoting 

Ambase v. City of Investing Co. Liquidating Trust, 326 F.3d 63, 73 (2d Cir. 2003)) (internal 

quotation marks omitted).   

Of particular note, the rule “applies to all legal theories that were actually litigated or that 

should have been litigated in the previous action.  Thus, a plaintiff is precluded from raising a 

particular legal theory in a subsequent action even if she were not permitted to assert that 

particular theory in the first action due to her own dilatory conduct.”  Am. Stock Exch., 215 

F.R.D. at 91.  Here, there can be no dispute that it is Chevron’s own dilatory conduct – or, more 

likely, strategic decision – that resulted in Chevron’s choice not to name Patton Boggs as a 

defendant to the RICO Action within the generous time period allotted by the Court to do so.  

See Section II(A), supra.   

In the context of impermissible claim-splitting, “res judicata bars claims in a subsequent 

action where, among other things, ‘the claims asserted in that subsequent action were, or could 

have been raised in the prior action.’”  Coleman, 402 F. Supp. 2d at 419 (quoting Am. Stock 

Exch., 215 F.R.D. at 91); (quoting Pike v. Freeman, 266 F.3d 78, 91 (2d Cir. 2001)).  Courts 

have employed a “same transaction” test to determine whether claims should have been asserted 

                                                 
34 See also Coleman v. B.G. Sulzle, Inc., 402 F. Supp. 2d 403, 419 (N.D.N.Y. 2005). 
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in the first proceeding, which includes three factors: (1) “whether the underlying facts are related 

in time, space, origin, or motivation[;]” (2) “whether they form a convenient trial unit[;]” and (3) 

“whether their treatment as a unit conforms to the parties’ expectations or business 

understanding or usage.”  See Coleman, 402 F. Supp. 2d at 419 (alterations in original) (citations 

omitted) (quoting Pike v. Freeman, 266 F.3d 78, 91 (2d Cir. 2001)).  Chevron’s counterclaims 

easily satisfy each of those criteria.  The underlying factual allegations in the counterclaims are 

unquestionably related to the claims in the RICO Action.  Indeed, many of them are the very 

same allegations directed to defendants and “non-party co-conspirators,” including Patton Boggs, 

in the RICO Action.  (See, e.g., Dkts. 21-21 and 21-22 at ¶¶ 18s, 191, 267-85.)  Because the 

claims are so similar/identical, they would have formed a convenient trial unit and – particularly 

since Chevron had identified Patton Boggs as a “non-party co-conspirator” in the RICO Action – 

the parties had, or reasonably should have had, the expectation that if Chevron was going to 

name Patton Boggs as a defendant with respect to these allegations, then Chevron was going to 

do so in the RICO Action.  Lest there were any doubts as to the impermissibility of Chevron’s 

claim-splitting stratagem, there exists no shortage of cases prohibiting just what Chevron is 

attempting to do here.35 

The Court should also deny Chevron’s motion because the counterclaims are “duplicative 

of a parallel action already pending in another federal court’ or in the same federal court.’”  

Curtis v. DiMaio, 46 F. Supp. 2d 206, 215 (E.D.N.Y. 1999).  The dismissal of duplicative claims 

                                                 
35 See, e.g., Forjone v. Federated Fin. Corp. of Am., 816 F. Supp. 2d 142, 151 (N.D.N.Y. 2011) (“Since Plaintiff’s 
RICO claims incorporate the factual allegations of the fraud claims, it is clear that these claims arise from the same 
transaction or series of transactions and, therefore, are barred by the doctrine of res judicata.”); Rene v. Jablonski, 
No. 08-3968, 2009 U.S. Dist. LEXIS 72533, at *26 (E.D.N.Y. Aug. 17, 2009) (barring malicious prosecution claim 
on res judicata grounds because it arose “from the same nucleus of operative fact[s]” as claims that “either were or 
could have been raised in the previous action” (internal quotation marks omitted)); Lusk v. Weinstein, 924 N.Y.S.2d 
91, 92 (N.Y. App. Div. 2011) (finding that “claim under Judiciary Law § 487 was . . . properly dismissed on res 
judicata grounds since it was predicated on the same conduct as that alleged in [a previously decided claim”); see 
also Jericho Group Ltd., v. Midtown Dev., L.P., 889 N.Y.S.2d 18, 20 (N.Y. App. Div. 2009).   
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“may be justified ‘if the claims, parties, and available relief do not significantly differ between 

the two actions.’”  N. Assurance Co. of Am. V. Square D. Co., 201 F.3d 84, 89 (2d Cir. 2000) 

(quoting Serlin v. Arthur Anderson & Co., 3 F.3d 221, 223 (2d Cir. 1993)).36  Here, there can be 

no dispute that Chevron’s proposed counterclaims do not significantly differ from the claims in 

the RICO Action either in substance, nor in the parties implicated.  The only primary difference 

is that Patton Boggs would be a party with respect to Chevron’s proposed counterclaims and a 

“non-party co-conspirator” with respect to most of those same claims in the RICO Action.  And 

notably, the fact that Chevron seeks to file an essentially duplicative case as an end-run around 

the Court’s rules governing the amendment of pleadings to add parties is itself a significant 

factor weighing in favor of a finding of impermissible duplicity.  See Walton v. Eaton Corp., 363 

F.2d 66, 71 (3d Cir. 1977) (recognizing that plaintiffs should not be permitted to file “duplicative 

complaints for the purpose of circumventing the rules pertaining to the amendment of 

complaints”); Curtis, 46 F. Supp. 2d at 216 (same). 

III. CHEVRON’S PROPOSED COUNTERCLAIMS ARE MERITLESS AND WILL 
NOT SURVIVE A MOTION TO DISMISS 

A. Chevron Fails to State a Claim for Fraud 

A pleading asserting a common-law fraud claim under New York law must establish: 

“(1) a material misrepresentation or omission of fact (2) made by defendant with knowledge of 

its falsity (3) and intent to defraud; (4) reasonable reliance on the part of the plaintiff;37 and (5) 

                                                 
36 See also Howard v. Klynveld Peat Marwick Goerdeler, No. 98-9326, 1999 U.S. App. LEXIS 8402, at *2-3 (2d 
Cir. Apr. 16, 1999) (dismissing claims against accounting firm partners as duplicative of pending complaint against 
firm because, although parties differed and a new claim was asserted, the suits “raised the same factual allegations[,] 
and the requests for relief [were] essentially the same” (alterations in original) (internal quotation marks omitted)).   
37 We understand that, in this Court’s view, New York law allows for a common-law fraud claim where plaintiff’s 
damages were proximately caused by a third party’s justifiable reliance on defendant’s misrepresentations.  (See, 
e.g., RICO Dkt. 634.)  We thus refrain from full argument on this point, and adopt all arguments advanced by the 
Ecuadorian Plaintiffs in the RICO Action as to why New York law does not recognize “third-party reliance” fraud 
claims.  (See, e.g., RICO Dkt. 601.) 
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resulting damage to the plaintiff.”38  These elements are subject to a heightened pleading 

standard in federal court.  Rule 9(b) of the Federal Rules of Civil Procedure “requires that the 

plaintiff (1) detail the statements (or omissions) that the plaintiff contends are fraudulent, (2) 

identify the speaker, (3) state where and when the statements (or omissions) were made, and (4) 

explain why the statements (or omissions) are fraudulent.”39  Chevron’s proposed pleading is full 

of harsh rhetoric laced with the word “fraud.”  It nevertheless falls well short of the heightened 

pleading standard.  Below, we attempt to cut through the fog of rhetoric and analyze what 

remains.40 

 Alleged Fraud as to Analysts, Investors, Shareholders, Journalists, 1.
Government Agencies, and Chevron Itself 

Chevron claims that Patton Boggs “knowingly misrepresented, omitted, and/or concealed 

material facts” and that these falsehoods were “reasonably and justifiably relied upon by, among 

others, Chevron, Burford, the United States courts, state and federal government agencies and 

officials, analysts, and the media, and by the Ecuadorian, Canadian, Brazilian and Argentine 

courts . . . .”  (Dkt. 59-1, ¶¶ 111-114).  Chevron’s proposed pleading, however, does not identify 

a single representation or omission that Patton Boggs directed toward any government agency, 

shareholder, investor, analyst, journalist, or any court in Canada, Brazil or Argentina.  Nor does 

Chevron identify any misrepresentation directed to Chevron itself.  But even assuming it had, 

Chevron could never sufficiently plead its reliance.  Indeed, this Court already found that 

Chevron’s “amended complaint [in the RICO Action] does not sufficiently allege any claim of 

                                                 
38 Crigger v. Fahnestock & Co., 443 F.3d 230, 234 (2d Cir. 2007); see also Meridian Horizon Fund, LP v. KPMG 
(Cayman), 487 Fed. App’x. 636, 641 (2d Cir. 2012). 
39 Landesbank Baden-Wurttemberg v. Goldman, Sachs & Co., 478 Fed. App’x. 679, 681 (2d Cir. 2012) (internal 
quotations omitted).  Furthermore, since New York law requires fraud to be proven by clear and convincing 
evidence, a pleading which, on its face, reveals the impossibility of doing so is deficient. Crigger, 443 F.3d at 234. 
40 Chevron’s allegations of fraud fail on their face for the reasons stated herein.  The citations to evidence 
contradicting its meritless allegations only serve to put Chevron on notice that, under its bizarre theory of liability 
under § 487, it likely has violated that statute by making these allegations. 
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fraud based on detrimental reliance by Chevron.”  (RICO Dkt. 707 at 6.)  This proposed pleading 

fares no better on that front. 

What remains is a claim that Chevron was injured by Patton Boggs’ alleged fraudulent 

representations and omissions directed to U.S. and Ecuadorian courts, and to Burford.   

 Alleged Fraud as to U.S. and Ecuadorian Courts 2.

As a foundation for an analysis of the supposed fraud on U.S. and Ecuadorian courts, we 

look to Magistrate Francis’s Report & Recommendation concerning dismissal of Donziger’s 

counterclaims in the RICO Action.  In that regard, Donziger “claim[ed] that Chevron failed to 

disclose to this Court information that would prove that the LAPs’ lawyers’ interactions with Mr. 

Cabrera were not improper, that they did not ‘ghostwrite’ his report, and that the payments they 

made to him were not bribes.” (RICO Dkt. 1025 at 16.)  Donziger also pled that Chevron’s 

narrative omitted facts that would have been material to courts’ views on the Cabrera issue, such 

as the fact that Chevron “failed to disclose that its own team had ex parte meetings with, and 

collaborated with, other court-appointed global experts, and that such meetings were consistent 

with court rules and practice.” (Id. at 27.)  Donziger sought to collect, inter alia, his legal 

expenses resulting from Chevron’s lack of candor with the courts.  (Id. at 1.)  Donziger’s 

allegations, then, were essentially the mirror image of Chevron’s core allegations against Patton 

Boggs in this action.   

Magistrate Francis found that Donziger failed to sufficiently plead “justifiable reliance” 

as to his allegations that Chevron had twisted or omitted facts in its presentations to courts.  

Magistrate Francis observed that, at least in part, the “evidence Mr. Donziger claims disproves 

Chevron’s statements was . . . known to him.  He does not claim that he did not know about the 

Ecuadorian legal practices allowing ex parte contacts with and payments to the court-appointed 

expert.” (Id. at 27.)  Magistrate Francis also observed that Chevron’s “alleged omissions could 
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have been addressed ‘through the unimpeded adversary process.’” (Id. at 28 (quoting Weldon v. 

U.S., No. 99-6142, 2000 WL 1134358, at *2 (2d Cir. Aug. 9, 2000).)  Most fundamentally, 

Magistrate Francis concluded that “Mr. Donziger has had and continues to have opportunities to 

contest Chevron’s allegations against him in this litigation . . . . Therefore, Mr. Donziger fails to 

allege reasonable reliance.” (Id. at 28 (emphasis added).) 

The takeaway from Magistrate Francis’s rulings is axiomatic: representations or 

characterizations of fact, even if proven incorrect, offered in the course of an adversarial 

proceeding do not form the basis for a common-law fraud claim against counsel.41  Nor does 

counsel invite a common-law fraud claim by offering his clients’ side of a story to the court 

without also volunteering all facts that might be helpful to the adversary.42  The Ecuadorian 

Plaintiffs say that Cabrera performed “no fewer than forty-eight separate [site] inspections on his 

own”; Chevron says that is not really true because Cabrera did not make his own decisions.  

(Dkt. 59-1 at ¶ 81; RICO Dkt. 61 at 27.)  The Ecuadorian Plaintiffs insist that their judgment is 

legitimate; Chevron strongly disagrees.  (See, e.g., id. at ¶ 29.)  That is the nature of litigation in 

an adversarial system.  We cannot have lawsuits against lawyers proliferating from lawsuits 

against lawyers ad infinitum because a party finds its litigation position so unassailable that to 

challenge it as counsel is to “join[] [a] fraudulent scheme.” (Dkt. 59-1 at ¶ 18.) 

Chevron’s allegations fail viewed in the context of these principles.  

The “Cleansing” Motion and Reports.  Chevron makes no attempt to articulate how the 

Ecuadorian Plaintiffs’ June 21, 2010 motion seeking the Lago Agrio court’s permission to 

                                                 
41 RICO Dkt. 1025 at 28. 
42 See id. (quoting Missouri Portland Cement Co. v. Cargill, Inc., 498 F.2d 851, 872 (2d Cir. 1974) (“Court[s] 
should tread lightly in imposing a duty of self-flagellation.”)); see also Apotex Corp. v. Merck & Co., 229 F.R.D. 
142, 148 (N.D. Ill. 2005) (counsel’s alleged failure “to make full disclosure of all the evidence bearing on that issue, 
helpful or harmful” was not “fraud” because “that is not the way civil litigation works.  Our system of justice largely 
leaves it to the adversarial process to ferret out the truth.”).   
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submit additional damages reports “misrepresented the relationship between the LAPs and 

Cabrera,” no less explain how Patton Boggs caused any such particular misrepresentation to be 

made.43  Chevron also fails to articulate how Patton Boggs “intended to defraud” the Lago Agrio 

court.44  Nor can Chevron show the Lago Agrio court’s “justifiable reliance” on any 

misrepresentation.  To wit, in its opposition to the Ecuadorian Plaintiffs’ “cleansing” submission, 

Chevron wrote:  

This acknowledgement makes undisputed what my client has previously 
asserted: that plaintiffs have thoroughly corrupted this trial by secretly 
supplanting the role of the “independent” expert, Engineer Cabrera. 
Plaintiffs have made this stunning admission at this juncture only because 
my client has presented to this Court . . . irrefutable evidence that . . . the 
supposedly independent Cabrera is not the true author of the reports that 
bear his signature.  

(Leader Decl., Ex. 16 at 1.)  While Chevron’s contemporaneous view of the “stunning 

admissions” in the “cleansing” motion thoroughly undercuts any present suggestion that this 

motion was designed to mislead the Lago Agrio court, the more critical point is that Chevron had 

its “opportunit[y] to contest [Plaintiffs’] allegations.”  (See, supra, at II(A).)  Finally, Chevron 

cannot show that any misrepresentation in the “cleansing” motion damaged it.  The Ecuadorian 

                                                 
43 The ‘cleansing” submission admitted that the Lago Agrio “Plaintiffs took advantage of the opportunity to 
advocate their own findings, conclusions, and valuations before Cabrera for him to consider their potential adoption. 
. . . Cabrera was, of course, free to adopt, wholly or in part, plaintiffs' views, proposed findings and valuations. And, 
in fact, apparently finding them credible, Cabrera adopted the proposals, analyses, and conclusions of the Plaintiffs 
concerning the damages and the valuation.” (Leader Decl., Ex. 19 at 6.)  Chevron would phrase all of this in a way 
less flattering to the Ecuadorian Plaintiffs, but, as Magistrate Francis noted, such a quarrel does not amount to a 
“fraud” claim.  
44 Perhaps that is because Chevron possesses clear evidence that Patton Boggs had no “intent to defraud” the 
Ecuadorian court by way of the “cleansing” submission.  (See, e.g., Leader Decl., Ex. 17 at CVX-RICO-240753 
(recognizing the “potentially devastating effect of making a representation that is wrong or incomplete,” Patton 
Boggs attorney suggesting that, “if we are to have no more certainty [about the facts] than we do today,” the so-
called cleansing submission cannot purport to explain the Cabrera issue in detail “as much as we’d like to use this 
submission to fully air the facts.”); id. (note in draft of “cleansing” motion observing that “if we are to describe the 
contacts [with Cabrera], we need more certainty about their nature . . . .”; Leader Decl., Ex. 30 at CVX-RICO-
2384705  (Patton Boggs attorney expressing concern about making specific representations of fact in the “cleansing” 
submission: “[W]e still do not know exactly what was provided to Cabrera or the extent of the coordination with 
Cabrera. . . . If we submit something that is inaccurate . . . Chevron will hang us with it . . . . I’m just not sure we 
have enough of an understanding of the facts to make this argument.”) 
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court’s order neither accepts nor rejects either side’s take on the facts; it acknowledged the 

existence of a controversy and allowed both parties to submit additional reports.45  (Leader Decl., 

Ex. 21.)   

Statements Regarding the True Authorship of the Cabrera Report.  Chevron has failed 

to identify any particular statement whereby Patton Boggs misrepresented the “true authorship” 

of the Cabrera Report.  Even if Chevron did, in the context of this long-running, global litigation 

between the Ecuadorian Plaintiffs and Chevron, “[Chevron] has had and continues to have 

opportunities to contest Chevron’s allegations against him in this litigation . . . . Therefore, 

[Chevron] fails to allege reasonable reliance.” (RICO Dkt. 1025 at 28 (emphasis added).) 

Denial of Any Improper Contact With Cabrera.  Chevron states that, “in the course of 

the RICO action . . . , Patton Boggs [as presumed author of briefs submitted by other counsel] . . 

.  indicated that the Ecuadorian court had authorized ex parte contacts between Cabrera and the 

LAPs’ representatives.”  (Dkt. 59-1 at ¶ 81.)  This is undeniably true.46  If Chevron disagrees, we 

invite it to certify under Rule 11 that there existed some Ecuadorian law or rule preventing 

parties from meeting ex parte with experts like Cabrera.  Perhaps more importantly, for the 

reasons stated in Magistrate Francis’s analysis of Donziger’s counterclaims, no court could ever 

have justifiably relied on this supposed misrepresentation.  (RICO Dkt. 1025 at 27-28.)  If 

Donziger could not assert “fraud” against Chevron because “[h]e d[id] not claim that he did not 

know about the Ecuadorian legal practices allowing ex parte contacts with and payments to the 

                                                 
45 For that matter, Chevron cannot show that any misrepresentation or omission directed to the Ecuadorian courts 
regarding Cabrera was justifiably relied upon or caused damage to Chevron in any way, even if Chevron had 
sufficiently pled any such misrepresentation (which it did not).  Chevron indisputably had the opportunity to place 
its reams of § 1782 evidence before the Lago Agrio Court.  (See Leader Decl., Ex. 24 at 49-51, 57.)   
46 At all relevant times, no Ecuadorian law or rule prohibited parties from having ex parte meetings with court-
appointed experts like Cabrera.  Indeed, Chevron has admitted that, at all relevant times, no law or rule in Ecuador 
prohibited the parties from meeting ex parte with the presiding judge, no less a court-appointed expert.  (See Dkt. 
1241 at 2-3.) 
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court-appointed expert,” the inverse is certainly true for Chevron.  If it is indeed the case that ex 

parte contacts were unauthorized, that fact was “known to [it].”  (Id. at 27.) 

Assurances of Cabrera’s Independence and Neutrality.  Chevron alleges that “Patton 

Boggs . . . directed the creation of a declaration, ostensibly from the LAPs’ Ecuadorian attorney 

Pablo Fajardo,” which “falsely attested that Cabrera was ‘independent’ and that ‘Chevron 

enjoyed the same opportunity as Plaintiffs to provide materials to Cabrera.’”47 (Dkt. 59-1 at ¶ 

40.)  Chevron also complains that Patton Boggs omitted from this declaration the substantial role 

that the LAPs’ attorneys had played in securing Cabrera’s appointment, their secret payments to 

and numerous personal meetings with Cabrera, and the massive U.S. project to write, translate, 

and submit the fraudulent Cabrera Report.” (Id.) 

First, Chevron’s claim that the Fajardo Declaration was fraudulent because it argues that 

Cabrera was “independent” is misleading.  The only time that word is used in connection with 

Cabrera is as follows: “The parties ultimately could not reach an agreement, and the court 

concluded that the global damages assessment expert would be selected from the pool of seven 

independent experts it previously appointed in the case.”48  (RICO Dkt. 586-12 at ¶ 11.)  Second, 

even if this constitutes false argument about Cabrera’s “independence,” like Donziger, Chevron 

                                                 
47 Although Chevron has cited this “same opportunity” statement as “fraudulent” both here and in the RICO Action, 
Chevron has never stated how so.  One is left to presume that, while the statement is undeniably accurate as 
expressed, Chevron would characterize it as misleading on the theory that any such submission would have been 
futile.  For all of the reasons stated elsewhere in this brief, a quarrel over whether this is in fact a “half-truth” does 
not make this an actionable, fraudulent statement.  See, e.g., In re St. Johnsbury Trucking Co., 176 B.R. 122 
(S.D.N.Y. 1994) (“While certain of Bankers’ responses to discovery requests might be considered less than 
forthcoming and may even merit sanctions, they do not provide a basis for a finding of intentional fraud. . . . [I]t is 
apparent that these discovery responses reflect only the all too common and undesirable practice of lawyers to 
attempt to play word games in responding to discovery requests.”).  Among those reasons, Chevron was 
undoubtedly aware of the fact—if it is indeed a fact—that it was stonewalled from providing materials to Cabrera.   
48 To suggest that the word was not off-hand nomenclature used to distinguish these seven court-appointed experts 
from other experts in the case, but rather, part of a bad-faith scheme to induce courts to believe that Cabrera had no 
association with the Lago Agrio Plaintiffs is a bridge too far.  This type of statement is “insufficiently concrete to be 
actionable as fraud.” Saleemi v. Pencom Sys., No. 99 CIV. 667 (DLC), 2000 U.S. Dist. LEXIS 6645 at *17 
(S.D.N.Y. May 17, 2000); see also Tuchman, 14 F.3d at 1069  (“[T]he defendants were under no duty to employ the 
adjectorial characterization that the plaintiffs believe is more accurate.”).  
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cannot say that it lacked knowledge or ability to challenge this alleged falsehood.  In a 54-page 

motion to the Lago Agrio Court filed just three weeks after the Fajardo Declaration was filed in 

Colorado, Chevron vigorously challenged Cabrera’s “independence,” asserting that the 

“evidence confirms that Cabrera’s expert reports are not ‘independent’ pieces of work or the 

result of his own investigation.”  (Leader Decl., Ex. 25 at 3 (emphases added).)  Chevron added 

that “[t]his evidence also proves that Cabrera is not the true author of the report that bears his 

signature,” and concluded that “Cabrera has betrayed his obligation to act as an impartial, 

independent, and neutral expert witness . . . .”49  (Id. at 1.)  Third, Chevron’s casual, vague 

assertion of Patton Bogs’ supposed intent to defraud courts by virtue of its involvement in 

preparing the Fajardo Declaration does not meet the heightened pleading standard.50  Similarly, 

even if a failure “to make full disclosure of all the evidence bearing on th[e Cabrera] issue, 

helpful or harmful,”51 in the Fajardo Declaration was theoretically actionable (and, in an 

adversarial system, it is not), Chevron has not pled with sufficient particularity that any 

“omission” on the part of Patton Boggs was the product of intent to deceive.   

Fraudulent Endorsements of the Cabrera Report.  Though unclear, we presume that 

Chevron’s reference to “fraudulent endorsements of the Cabrera report” (Dkt. 59-1 at ¶ 111) in 

its proposed counterclaims means the same “fraudulent endorsements” alleged at Section 

                                                 
49 In fact, Chevron indisputably believed that it possessed facts to impugn Cabrera’s alleged “independence” long 
before the Fajardo Declaration was filed.  For example, in a March 2008 interview, Sylvia Garrigo, Chevron’s 
Manager of Global Issues and Policy, stated that “the expert analysis also is corrupt . . . . [Cabrera], unfortunately, is 
working in partnership with the NGO leading the plaintiff's case.  . . .We’ve presented a series of motions to the 
judge declaring the work is not only biased but out of the scope of the court order. . . . As you’ve seen in all the 
recent press releases and statements the NGO and plaintiffs have made, they make it very clear this report is going to 
be a public indictment of Texaco and a damage assessment.”   (Leader Decl., Ex. 26.)  And in December of 2008, 
Chevron responded to concerns from one of its institutional shareholders by providing the shareholder with a 
memorandum claiming that Cabrera “colluded with the plaintiffs’ attorneys and supporters in conducting his field 
work and preparing his expert report.” (Leader Decl., Ex. 27.)    
50 Yet again, perhaps that is because Chevron possesses clear evidence that Patton Boggs had no such intent.  See, 
e.g., Leader Decl., Ex. 28 (email from Patton Boggs attorney to other counsel stating: “Most importantly, please be 
sure that Pablo confirms the accuracy of the facts set forth in the Declaration.”).) 
51 Apotex, 229 F.R.D. 142, 148 (N.D. Ill. 2005). 
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B(1)(d)(v) (¶¶ 176-184) of its Amended RICO Complaint, wherein it claims that “[t]he RICO 

Defendants and their co-conspirators sought almost immediately after filing the Cabrera Report 

to bolster it through the publication of endorsements of the report by Stratus itself . . . and by 

third-party experts.” (RICO Dkt. 283 at ¶ 176.)  Chevron fails to allege that Patton Boggs has 

ever made any representation about these “endorsements,” much less a “fraudulent” one.  

Representing That the Judgment is Legitimate.  Chevron claims that, “Patton Boggs 

knew or must have known that LAPs’ team was behind the drafting of the judgment itself” 

because of Chevron’s “uncontradicted evidence” of “ghostwriting of the judgment.” (Dkt. 59-1 

at ¶¶ 5-6, 46.)  Chevron adds that, [n]onetheless, despite this knowledge of the fraudulent and 

corrupt nature of the Ecuadorian judgment, Patton Boggs has continued to spearhead efforts to 

damage Chevron by enforcing the Ecuadorian judgment as though it were the legitimate product 

of an impartial judicial system.”  (Id. at ¶ 46.)  If Chevron is correct that the Ecuadorian 

judgment is illegitimate, the solution is simple: courts will find it unenforceable.  The proper 

solution, is not, however, to sue any lawyer who dares even argue that the judgment is entitled to 

respect. Chevron’s proposed counterclaims would take us straight down the rabbit hole: litigation 

(the proposed counterclaims) about lawyers’ conduct vis à vis litigation (the RICO Action and 

appeals and 28 U.S.C. § 1782 proceedings) that is itself about lawyers’ conduct vis à vis yet 

another litigation (the Lago Agrio Litigation).  This cycle has to end. 

 Alleged Fraud as to Burford 3.

Chevron claims that Patton Boggs’ “Invictus” Memorandum, delivered to Burford, 

contained “false statements and misrepresentations, upon which Burford relied.” (Dkt. 59-1 at ¶ 

58.)  Those alleged misrepresentations are: (1) “stat[ing] that Chevron was ‘distort[ing]’ reality 

by raising objections to the Cabrera Report”; (2) [stating] “that Chevron was likely responsible 

for engaging in similar behavior such as dealing directly with experts”; (3) [stating] “that ‘no 
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Ecuadorian law or rule’ prohibited the contacts between the LAPs’ representatives and Cabrera”; 

and (4) “describ[ing] Chevron’s attempts to have the Lago Agrio Litigation dismissed because of 

the Cabrera fraud as ‘especially frivolous.’” (Id.) 

Statements #1 and #4, comments on the “purported weakness of Chevron’s arguments 

regarding the Cabrera Report” (Dkt. ¶ 59-a1 at 112), cannot possibly be actionable, fraudulent 

statements.52  However ardent Chevron’s belief in the strength of its own legal positions may be, 

offering an alternate characterization of those positions is not fraud.53  Statement #2 is similarly 

non-actionable, as a speculative opinion about something that might turn out to be true.54  As 

noted previously, #3—which references the Invictus Memo’s representation that “‘no 

Ecuadorian law or rule” prohibits ex parte meetings between parties and court-appointed 

experts—is indisputably a true statement. 

Chevron’s “fraud” claim as to Burford suffers from at least one other fundamental flaw.  

Damage alleged for a cognizable fraud claim “‘must be the direct, immediate, and proximate 

                                                 
52 See, e.g., Catskill Dev., L.L.C. v. Park Place Entm't Corp., 547 F.3d 115, 134 (2d Cir. 2008) (discussing “the 
general principle that statements of opinion generally cannot constitute fraud”).  
53 In any event, Patton Boggs never said that Chevron was distorting reality merely because it “raised objections to 
the Cabrera Report.”  Rather, the Invictus Memorandum took issue with Chevron’s Cabrera narrative because 
Chevron was asking U.S. courts to adjudge the propriety of what allegedly occurred as though the events transpired 
in the U.S. and not Ecuador.  (See RICO Dkt. 49-5 at 6 (opining that Chevron was “using the lens of U.S. norms to 
distort what transpired in Ecuador”).)  And, in some cases, Chevron succeeded.  (Leader Decl., Ex. 29 at 12 (“If 
such conduct does not amount to fraud in a particular country, then that country has larger problems than an oil 
spill.”).  Patton Boggs believed, and continues to believe, that such an approach is wrong-headed.  Saying so does 
not equal “fraud.”  Nor does opining that it would be wrong for the entire, eight-year case against Chevron in 
Ecuador to be thrown out based on the supposed impugning of one expert report.  One might disagree with Patton 
Boggs’ assessment, but it simply cannot be “fraud” to express that belief.  We also observe that the argument Patton 
Boggs deemed to be “frivolous” was, in fact, rejected by the Lago Agrio court.     
54 See, e.g., Rombach v. Chang, 355 F.3d 164, 175 (2d Cir. 2005) (“‘[M]isguided optimism’ is not actionable as 
fraud.”); Cohen v. Koenig, 25 F.3d 116, 172 (2d Cir. 1994) (“[S]tatements will not form the basis of a fraud claim 
when they are . . . opinions as to future events.”).  And, in fact, Patton Boggs’ speculation that “there is every reason 
to believe that Chevron dealt directly with experts in Ecuador” (RICO Dkt. 49-5 at 6) proved to be true: although 
Chevron’s initial § 1782 applications to U.S. courts suggested that ex parte contacts with Ecuadorian court-
appointed experts were improper, it was later demonstrated—and Chevron does not now dispute—that Chevron’s 
consultants also had secret, ex parte meetings with court-appointed “neutral” experts concerning their work-plans. 
(See RICO Dkts. 154 at ¶¶ 35-36; 154-07 & 154-16.) 

Case 1:12-cv-09176-LAK-JCF   Document 65    Filed 06/18/13   Page 38 of 45



30 

result of the misrepresentation,’ and ‘independent of other causes.’”55  Chevron, in contrast, 

claims that Patton Boggs’ supposed deceit of Burford injured Chevron insofar it “made possible 

the continuation of fraudulent litigation against Chevron from 2010 onward.”  (Dkt. 59-1, ¶ 116.)   

The idea that Chevron could be entitled to its post-Burford legal expenses because, but for 

Burford’s money, the Lago Agrio Plaintiffs would have been forced to quit litigating years ago, 

is absurd.  

B. Chevron Fails to State a Claim Under New York Judiciary Law § 487 

Chevron alleges that certain litigation actions taken by Patton Boggs on behalf of its 

clients and in furtherance of active litigation constitutes violations of § 487 of New York’s 

Judiciary Law.  (See Dkt. 56-1 ¶¶ 72-91.)  However, even viewing Chevron’s allegations in a 

light most favorable to the company, the alleged conduct falls far short of the type of intentional, 

chronic and extreme, or egregious conduct that gives rise to liability under § 487. 

New York Judiciary Law § 487, which only applies to “the conduct of litigation before 

the New York courts,” permits an aggrieved party to recover damages in a civil action against an 

attorney that “[i]s guilty of any deceit or collusion, or consents to any deceit or collusion, with 

intent to deceive the court or any party.”  N.Y. Judiciary Law § 487; see also Schertenleib v. 

Traum, 589 F.2d 1156, 1166 (2d Cir. 1978).  This “‘little known and seldom used,’ [law] . . .  is 

reserved for instances of attorney misconduct amounting to a ‘chronic and extreme pattern of 

delinquency.’”  Brignoli v. Balch, Hardy & Scheinman, Inc., 126 F.R.D. 462, 467 

(S.D.N.Y.1989) (internal citation omitted).56  Limited to “intentional egregious misconduct”—a 

“rigorous standard” to overcome—§ 487 “affords attorneys wide latitude in the course of 

                                                 
55 RICO Dkt. 1025 at 21-22 (quoting Kregos v. Associate Press, 3 F.3d 656, 685 (2d Cir. 1993)). 
56 See also Cresswell, 771 F. Supp. at 588 (relief under Section 487 “‘must be carefully reserved for the extreme 
pattern of legal delinquency,’ or for misconduct that is ‘chronic.’”) (internal citation omitted)). 
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litigation to engage in written and oral expression consistent with responsible, vigorous 

advocacy, thus excluding from liability statements to a court that fall ‘well within the bounds of 

the adversarial proceeding.’”  O’Callaghan, 537 F. Supp. 2d at 596.57  

While individually each of Chevron’s allegations against Patton Boggs fails to overcome 

§ 487’s “rigorous standard,” on the whole and in the first instance Chevron has failed to plead 

factual allegations, particularly any evidencing the required intent or causation, that “raise a right 

to relief above the speculative level . . . .”  Twombly, 550 U.S. at 555.  In lieu of alleging any 

facts demonstrating Patton Boggs acted with the particular intent to deceive required by § 487 or 

that any such alleged action actually caused Chevron damages58—because no such facts exist—

Chevron resorts to merely reciting the elements of the cause of action and supplying conclusory 

statements of causation without more.  (See Dkt. 59-1, at ¶¶ 72-91, 118-121.)  Such anemic 

allegations are insufficient in order to state a claim for relief pursuant to § 487.  See Twombly, 

550 U.S. at 555.59  For this reason alone Chevron’s § 487 cause of action fails. 

Even ignoring Chevron’s failure to plead in accordance with Twombly, each of the 

allegations Chevron offers in support of its § 487 cause of action fails to demonstrate any sort of 

“intentional egregious misconduct,” O’Callaghan, 537 F. Supp. 2d at 596, or “misconduct 

                                                 
57 See also Haggerty v. Ciarelli & Dempsey, 374 F. App'x 92, 93 (2d Cir. 2010) (quoting Lazich v. Vittoria & 
Parker, 189 A.D.2d 753, 754, 592 N.Y.S.2d 418, 419 (2d Dep't 1993) (“New York does not readily assume [intent 
to deceive] from conduct falling ‘well within the bounds of the adversarial proceeding.’”). 
58 Any injury claimed by Chevron must have been proximately caused by the alleged deceit; a bar that Chevron 
cannot surpass.  See Werner v. Katal Country Club, 234 A.D.2d 659, 663, 650 N.Y.S.2d 866, 869 n.4 (1996) 
(“Plaintiff alleges that Karp's conduct contributed to an unwarranted trial in the Evergreen action, causing plaintiff 
to incur unnecessary legal fees and lose five years of accumulated interest. These damages are wholly speculative as 
there is nothing in the record to indicate that, had Karp not acted as he allegedly did, a trial in the Evergreen matter 
would not have ensued.”); see also Holtkamp v. Parklex Assocs., 30 Misc. 3d 1226(A), 926 N.Y.S.2d 344 (Sup. Ct. 
2011) aff'd, 94 A.D.3d 819, 941 N.Y.S.2d 874 (2012) leave to appeal dismissed, 19 N.Y.3d 951, 973 N.E.2d 196 
(2012) (“The failure to plausibly identify a loss proximately caused by the attorney's alleged deceit or chronic 
delinquency mandates dismissal of a Judiciary Law § 487 cause of action.) 
59 See also Iqbal, 556 U.S. at 678. 
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amounting to a ‘chronic and extreme pattern of delinquency’” that the statute requires.  Brignoli, 

126 F.R.D. at 467. 

With respect to this proposed counterclaim, Chevron alleges that (1) “Patton Boggs 

“concealed” its representation of the LAPs (Dkt. 59-1, at 22), (2) failed to disclose its “increasing 

financial control over the LAPs,” (Id. at 22-23), (3) misrepresented the financial well-being of 

the LAPs (Id. at 23-24), (4) made false claims related to its entry into the case, (Id. at 24), and (5) 

“fabricat[ed]” when the LAPs were provided the Crude outtakes.  (Id.at 25.)  First, even if Patton 

Boggs did not disclose its participation in the proceedings or the precise time it began work on 

the case, this is not actionable under § 487.  See Bastys v. Rothschild, No. 97-5154, 2000 U.S. 

Dist. LEXIS 17944, at *146 (S.D.N.Y. Nov. 20, 2000) (dismissing plaintiff’s claim that 

defendant concealed his role as “‘actual counsel,’” while another attorney was counsel of record, 

because, even if the allegations were true, they were “insufficient to support a Section 487 

claim.”), aff’d, 154 F. App’x 260 (Oct. 13, 2005).  Likewise, even if Patton Boggs had acquired 

an interest in the outcome of the Ecuadorian litigation, a failure to disclose that interest—at best 

a failure to disclose a potential conflict—is also not a proper basis for a colorable claim under § 

487.  See Bastys, 2000 U.S. Dist. LEXIS 17944, at *146 (“An attorney’s failure to disclose a 

conflict . . . is not tantamount to deceit for purposes of Section 487.”).  Nor is Chevron’s 

allegations that Patton Boggs misrepresented the financial well-being of the LAPs or 

“fabricat[ed]” when the LAPs were provided the Crude outtakes sufficient for a claim under 

§ 487.  Each of these allegations, even if taken as true, are not the type of “intentional egregious 

misconduct,” O’Callaghan, 537 F. Supp. 2d at 596, or “misconduct amounting to a ‘chronic and 

extreme pattern of delinquency,’” that rises to the level of being actionable under§ 487.  

Brignoli, 126 F.R.D. at 467; cf. Kurman v. Schnapp, 901 N.Y.S.2d 17, 18 (N.Y. App. Div. 2010) 
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(finding allegations that defendant completely fabricated a letter submitted to the court as 

evidence sufficient to maintain a claim under § 487); Empire Purveyors, Inc. v. Brief Justice 

Carmen & Kleiman, LLP, No. 114499/07, 875 N.Y.S.2d 820, 820 (N.Y. Sup. Ct. 2008) (holding 

that “the allegations that [defendant] essentially settled a case without even informing his client, 

deceived the Court by representing that he had the requisite authorization, and then 

misappropriated monies that were paid to his client are serious enough to invoke Judiciary Law 

Sec. 487”).  As such, these allegations are insufficient to support Chevron’s § 487 claim. 

Furthermore, Chevron has failed to make any allegation—because it cannot—that these 

alleged acts of deceit were made “with intent to deceive the court or any party,” which is another 

necessary element for bringing a claim pursuant to § 487.  N.Y. Judiciary Law § 487. 

Chevron further bases its § 487 cause of action on allegations that (1) “Patton Boggs . . . 

falsely portrayed [to the Southern District of New York] Cabrera, the ‘global damages expert’ in 

the Ecuadorian proceedings, as an independent and neutral advisor to the Ecuadorian court,” 

(Dkt. 59-1, at 23), and (2) Patton Boggs’ statements regarding the Fajardo trust email.  (See Dkt. 

59-1, at 25-26.)  Neither of these allegations are sufficient to support a claim pursuant to § 487.  

First, to the extent that Chevron seeks to impute to Patton Boggs alleged conduct which occurred 

in Ecuador, such conduct is beyond the purview of § 487.  Section 487 does not have 

“extraterritorial application,” but applies only to “the conduct of litigation before the New York 

courts.”  Schertenleib, 589 F.2d at 1166.  Moreover, the S.D.N.Y. has already found under 

similar circumstances that such statements are insufficient to bring a § 487 claim.  See Wetzel v. 

Town of Orangetown, No. 06-6117, 2008 U.S. Dist. LEXIS 112370, at * (S.D.N.Y. May 19, 

2008) (“[T]o the extent that Plaintiff is alleging that  [defendants] are engaged in deceit in this 

litigation (or any of her other pending actions) by representing that [a town-appointed official] 

Case 1:12-cv-09176-LAK-JCF   Document 65    Filed 06/18/13   Page 42 of 45



34 

was a fair and impartial hearing officer, such representations are not the type of ‘chronic and 

extreme’ or ‘egregious’ conduct giving rise to liability under Section 487” (footnote omitted)), 

aff’d, 308 F. App’x 474 (2d Cir. Jan. 23, 2009).  In any event, the nature and role of Cabrera, as 

well as issues pertaining to the Fajardo trust email are being litigated before this Court in the 

pending RICO Action.  Patton Boggs’ statements concerning these are quintessential litigation 

positions, which do not constitute “intentional egregious misconduct.” O’Callaghan, 537 F. 

Supp. 2d at 596, or “misconduct amounting to a ‘chronic and extreme pattern of delinquency,’” 

that rises to the level of being actionable under§ 487.  Brignoli, 126 F.R.D. at 467.  Section 487’s 

“rigorous standard affords attorneys wide latitude in the course of litigation to engage in written 

and oral expression consistent with responsible, vigorous advocacy, thus excluding from liability 

statements to a court that fall ‘well within the bounds of the adversarial proceeding.’”  

O’Callaghan, 537 F. Supp. 2d at 596.  These statements are exactly the type of litigation position 

statements not actionable under § 487.   

C. Chevron’s Proposed Malicious Prosecution Counterclaim Belongs Before the 
Court in Which the Supposedly “Malicious” Proceedings Took Place 

The sole basis for Chevron’s malicious prosecution claim is Patton Boggs’ filing of 

complaints against Chevron and its counsel in the District of Columbia.  (See Dkt. 59-1 ¶ 123.)  

A malicious prosecution claim should be brought, however, in the venue where the challenged 

proceedings occurred—in this case, the District of Columbia.60 

Chevron itself has argued in this very case that a malicious use of process claim should 

be brought in the venue where the challenged litigation took place.  (See Dkt. 22-2, at 37-38.)  As 

                                                 
60 See, e.g., Basile v. Walt Disney Co., 717 F. Supp. 2d 381, 386-87 (S.D.N.Y. 2010) (dismissing plaintiff’s claims 
for malicious arrest and prosecution and transferring claims to Florida, where the events giving rise to plaintiff’s 
claims took place); Twine v. Four Unknown New York Police Officers, 10 Civ. 6622 (DAB), 2012 U.S. Dist. LEXIS 
176048, at *39 (S.D.N.Y. Dec. 12, 2012) (holding that the venue statute would not entitle the plaintiff to bring his 
malicious prosecution claim in a district where “no relevant events” that gave rise to the claim occurred). 
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the actions Chevron is challenging took place in the District of Columbia, and the District of 

Columbia, which considered the underlying action, is in the best position to make a 

determination as to Chevron’s malicious prosecution claim, this Court should not allow Chevron 

to proceed with this claim.   

Indeed, Chevron has already raised the exact issue that it now asserts in its proposed 

counterclaims before the District of Columbia itself—namely, that Patton Boggs filed “vexatious 

suits” in the District of Columbia.  (See Dkt. 59 at 1; see also Dkt. 59-1 at 7, 33.)  Chevron asked 

that the District of Columbia issue sanctions to Patton Boggs pursuant to 28 U.S.C. § 1927 based 

on the filing of an alleged “improper complaint” and suggested that Patton Boggs “multiplie[d] 

the proceedings  . . . unreasonably and vexatiously.”  (See Leader Decl., Ex. 20 at 1.)  The 

District of Columbia declined to impose any sanctions.  Just because Chevron did not get the 

result it wanted before District of Columbia does not mean that Chevron may ask this Court to 

revisit what are essentially the same issues.  For this reason, too, Chevron’s cause of action for 

malicious prosecution must fail. 

CONCLUSION 

For the above reasons, Chevron’s Motion for Leave to File Counterclaims should, 

respectfully, be denied. 
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