
IN THE UNITED STATES DISTRICT COURTFOR THE EASTERN DISTRICT OF TEXASTYLER DIVISIONALL VOICE DEVELOPMENTS US, LLC, §   §v.    § NO. 6:09-cv-366   §MICROSOFT CORPORATION.    §MEMORANDUM OPINION AND ORDERBefore the Court are Defendant Microsoft Corporation’s (“Defendant”) motion to transfervenue to the Western District of Washington (Doc. No. 23), motion to transfer venue to the SouthernDistrict of Texas (Doc. No. 15),  and motion for hearing regarding those motions (Doc. No. 55).  The1
motions to transfer have been fully briefed (Doc. Nos. 16, 20, 21, 24, 30, 33, 36).  Having consideredthe parties’ submissions, the Court finds a hearing unnecessary.  Accordingly, the Court DENIESDefendant’s motion for hearing (Doc. No. 55).  The Court further finds Defendant has failed to showeither the Western District of Washington or the Southern District of Texas are clearly moreconvenient.  Accordingly, the Court DENIES Defendant’s motions to transfer (Doc. Nos. 15, 23).BACKGROUNDPlaintiff is a limited liability company organized under the laws of the State of Texas andhaving a principal place of business in Tyler, Texas.  PL.’S S.D. RESP.  at 4.  Plaintiff’s business2

  Defendant originally filed its motion to transfer venue to the Southern District of Texas.  While that1motion was pending, Defendant filed a second motion to transfer, that time to the Western District of Washington,based on recent Federal Circuit decisions in In re Nintendo and In re Hoffman-La Roche.  Defendant did notwithdraw its original motion to transfer.  Defendant states the Court need only reach its first motion if the Courtdeclines to grant the motion to transfer to the Western District of Washington.  For the purposes of clarity, the Court will distinguish between the parties’ submissions for the motion to2transfer to the Southern District of Texas (e.g., DEF.’S S.D. MOT.) and for the motion to transfer to the WesternDistrict of Washington (e.g., PL.’S W.D. REPLY). 1
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records and documentation relating to the development Plaintiff’s invention are maintained at thisprincipal place of business.  PL.’S W.D. RESP. at 14.Defendant is incorporated under the laws of the State of Delaware and has its principal placeof business in Redmond, Washington.  DEF.’S W.D. MOT. at 2-3.  Nearly all of Defendant’s primarydocumentation relating to the development and sales of the accused products are located inRedmond, Washington.  Id.  Additionally, the accused products’ source code is securely stored inRedmond.  Id. at 3.  Finally, Defendant identified seven potential witnesses who reside in theWestern District of Washington.  Id. at 3-4.Plaintiff’s predecessor in interest, Allvoice Computing PLC, previously asserted the patent-in-suit in Allvoice Computing PLC v. ScanSoft, Inc., No. H-02-4471 (S.D. Tex).  PL.’S S.D. RESP.at 4.  The Southern District of Texas presided over that case for more than five years, issued a claimconstruction opinion, and found the claims of the patent-in-suit invalid.  DEF.’S S.D. MOT. at 3-5. Allvoice Computing PLC subsequently appealed the court’s findings and obtained a reversal.  Id.at 5.  On remand, the parties settled their dispute approximately two months before trial.  Id. LEGAL STANDARDSection 1404(a) provides that “[f]or the convenience of parties and witnesses, in the interestof justice, a district court may transfer any civil action to any other district or division where it mighthave been brought.” 28 U.S.C. § 1404(a).  The goals of § 1404(a) are to prevent waste of time,energy, and money, and also to protect litigants, witnesses, and the public against unnecessaryinconvenience and expense.  Van Dusen v. Barrack, 376 U.S. 612, 616 (1964).  Ultimately it iswithin a district court's sound discretion to transfer venue pursuant to 28 U.S.C. § 1404(a), but thecourt must exercise its discretion in light of the particular circumstances of the case.  Hanby v. Shell
2
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Oil Co., 144 F.Supp.2d 673, 676 (E.D.Tex.2001); Mohamed v. Mazda Corp., 90 F.Supp.2d 757, 768(E.D.Tex.2000).  The party seeking transfer of venue must show good cause for the transfer. In reVolkswagen of America, Inc., 545 F.3d 304, 315 (5th Cir. 2008).  To show good cause, the movantmust demonstrate the proposed transferee venue is clearly more convenient.  Id.The Fifth Circuit has adopted the Gilbert factors, see Gulf Oil Corp. v. Gilbert, 330 U.S. 501,507 (1947), for determining § 1404(a) venue transfer questions.  Id. at 315 n.9.  When decidingwhether to transfer venue, a district court balances two categories of interests: the private interests,i.e., the convenience of the litigants, and the public interests in the fair and efficient administrationof justice.  Id.  The private interest factors weighed by the court include: “(1) the relative ease ofaccess to sources of proof; (2) the availability of compulsory process to secure the attendance ofwitnesses; (3) the cost of attendance for willing witnesses; and (4) all other practical problems thatmake trial of a case easy, expeditious and inexpensive.”  Id.  The public interest factors include: “(1)the administrative difficulties flowing from court congestion, (2) the local interest in havinglocalized interests decided at home, (3) the familiarity of the forum with the law that will govern thecase, and (4) the avoidance of unnecessary problems of conflict of laws or in the application offoreign law.”  Id.  This list is not exhaustive nor is any single factor dispositive.  Id.Several recent appellate opinions must be addressed in determining whether transfer isappropriate in this case. Volkswagen involved a products liability claim stemming from anautomobile collision in Dallas, Texas.  545 F.3d at 307.  On rehearing en banc, the Fifth Circuitgranted a writ of mandamus requiring the Eastern District of Texas to transfer the case to theNorthern District of Texas.  Id. at 307.  It found that the trial court had erred by giving inordinateweight to the plaintiff’s choice of venue and by not giving appropriate weight to – among other
3
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things – the locations of proof, the cost of attendance of willing witnesses, the availability ofcompulsory process, and the localized interest of the fora.  Id. at 318.Shortly thereafter, the Federal Circuit – relying on Volkswagen – granted a writ of mandamusrequiring the Eastern District of Texas to transfer a patent case to the Southern District of Ohio.  Inre TS Tech USA Corp., 551 F.3d 1315, 1322-23 (Fed. Cir. 2008).  The Federal Circuit found that inthe underlying case – Lear Corp. v. TS Tech USA, Inc., No. 2:07-cv-406, 2008 U.S. Dist. LEXIS105072 (E.D. Tex. Sept. 10, 2008) – the trial court erred by 1) giving too much weight to theplaintiff’s choice of forum; 2) failing to recognize the cost of attendance of witnesses; 3) failing torecognize the ease of access to sources of proof; and 4) disregarding the Fifth Circuit precedent foranalyzing the public interest in having localized interests decided at home.  Id.  More recently, theFederal Circuit also granted a writ of mandamus requiring the Eastern District of Texas to transfera patent case to the Northern District of California.  In re Genentech, Inc., 566 F.3d 1338 (Fed. Cir.2009).  It found that the trial court erred by 1) improperly applying the 100-mile rule; 2) improperlysubstituting its central proximity for a measure of the convenience of the witnesses and parties, andthe relative ease of access to evidence; 3) failing to appropriately weigh the compulsory processfactor; and 4) erroneously weighing two irrelevant considerations: whether the transferee court wouldhave personal jurisdiction over the plaintiff, and the defendant’s litigation history in the transferordistrict.  Id. at 1348.Most recently, the Federal Circuit has granted writs of mandamus in two more cases.  In Inre Hoffman-La Roche Inc., 587 F.3d 1333 (Fed. Cir. 2009), the appellate court found the districtcourt had erred by 1) improperly weighing the districts relative subpoena power; 2) consideringsources of proof electronically transported to the transferor district; and 3) concluding the transferee
4
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district had no greater local interest in the resolution of the case.  Id. at 1336-38.  In In re NintendoCo., Misc. No. 914, 2009 WL 4842589, at *5 (Fed. Cir. Dec. 17, 2009), the appellate court found“[t]he district court: 1) applied too strict of a standard to allow transfer; 2) gave too much weight tothe plaintiff’s choice of venue; 3) misapplied the forum non conveniens factors; 4) incorrectlyassessed the 100-mile tenet; 5) improperly substituted its own central proximity for a measure ofconvenience of the parties, witnesses, and documents; and 6) glossed over a record without a singlerelevant factor favoring the plaintiff’s chosen venue.”  These cases will be discussed in more detailbelow. Given the large number of recent decision in this district regarding motions to transfer venuein patent cases, Magistrate Judge Craven has summarized the relevant case law, at least as of June2009, applying the Fifth Circuit’s precedent in Volskwagen.  See ICHL, LLC v. NEC Corp., No.5:08-cv-065, 2009 Wl 1748573, at *3 (E.D. Tex. June 19, 2009).DISCUSSIONAs an initial matter, the Court notes the parties do not dispute this is a case that could havebeen brought in either the Western District of Washington or the Southern District of Texas.A. Transfer to the Western District of WashingtonThe Court now turns to Defendant’s motion to transfer to the Western District ofWashington.  The Court finds the Western District of Washington is not clearly more convenient.Defendant argues the Western District of Washington is clearly more convenient than thisdistrict.  DEF.’S W.D. MOT. at 1.  Defendant contends the majority of its documents and evidenceare located in the Western District of Washington, whereas it argues any documents maintained byPlaintiff in the Eastern District of Texas were moved their in an attempt to manipulate venue.  Id.
5
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at 8-9; DEF.’S W.D. REPLY at 2-3.  Defendant further contends the Western District of Washingtonis clearly more convenient for its identified witnesses because they are located within that district,whereas it argues Plaintiff has failed to identify any witnesses in the Eastern District of Texas. DEF.’S W.D. MOT. 23 at 9-10; DEF.’S W.D. REPLY at 3 (objecting to the identification of non-partywitnesses whose only connection, Defendant alleges, is engaging in the sale of the accused products). Finally, Defendant argues the Western District of Washington has a strong local interest in theadjudication of this case because it is headquartered in that district and the product was developedin that district.  DEF.’S W.D. MOT. at 11-13.Plaintiff argues Defendant has not met its burden to establish transfer is appropriate.  PL.’SW.D. RESP. at 3.  In addition to its documents in this district, Plaintiff contends non-party witnessesin New York, Massachusetts, and Florida will be producing evidence.  Id. at 13-14.  Plaintiff alsodisputes Defendant’s allegation that relevant documents located at Plaintiff’s principal place ofbusiness were transported there to manipulate venue.  Id. at 7-8.  Plaintiff identifies thirteen potentialnon-party witnesses which reside significantly closer to this district than the Western District ofWashington.  Id. at 8-13; see also PL.’S EX. B.  Finally, Plaintiff contends this district has a stronglocal interest in resolving this dispute because it is Plaintiff’s home district.  Id. at 6-8.Of the non-exhaustive list of Gilbert factors, the parties focus their argument on three: 1)local interest; 2) access to evidence; and 3) convenience of witnesses.  The parties give little or noattention to the remaining Gilbert factors.  Accordingly, the Court considers these other factorsneutral.Local InterestDefendant contends this case has no real connection to the Eastern District of Texas, despite
6
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Plaintiff’s organization under the laws of the State of Texas and its principal place of business withinthis district.  DEF.’S W.D. MOT. at 7; DEF.’S W.D. REPLY at 2-3.  Defendant urges the Court to readHoffman-La Roche as prohibiting the consideration of a recently incorporated plaintiff’s location. DEF.’S W.D. MOT. at 7.  In Hoffman-La Roche, the plaintiff’s counsel had converted 75,000 pagesof documents into electronic format and transferred them to litigation counsel in Texas.  587 F.3dat 1336-37.  The Federal Circuit found “the assertion that these documents are ‘Texas’ documentsis a fiction which appears to be have been [sic] created to manipulate the propriety of venue.”  Id.at 1337.  Defendant argues choosing to incorporate and establish a principal place of business is ananalogous act of manipulation.  DEF.’S W.D. MOT. at 7.The Court is not persuaded Plaintiff’s decision to incorporate and establish a principal placeof business in the Eastern District of Texas is analogous to the conduct frowned upon in Hoffman-LaRoche.  Establishing a business in a particular location involves “a number of considerations,including the cost of rent, market profitability, cost of doing business, and tax benefits.”  MedIdea,LLC v. Zimmer Holdings, Inc., No. 2:09-cv-258, 2010 WL 796738, at *2 (E.D. Tex. Mar. 8, 2010). Absent strong proof to the contrary, such factors provide a legitimate basis for choosing toincorporate in this district and do not suggest an attempt to manipulate venue.  “Moving a businessto a particular location is not the type of activity that, on its face, serves no purpose but to manipulatevenue.”  Id.  Therefore, Plaintiff’s principal place of business is relevant when considering thisfactor. In patent cases, when a defendant sells products all over the country, no specific venue hasa dominant interest in resolving the issue of patent infringement.  TS Tech, 551 F.3d at 1321.  Whena party has its principal place of business in a given district, that district has a local interest in the
7
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adjudication of the case.  BNSF Ry. Co. v. OOCL (USA), Inc., 667 F. Supp. 2d 703, 712 (N.D. Tex.2009); see also Hoffman-La Roche, 587 F.3d at 1338.  Here, Defendant is located in the WesternDistrict of Washington and Plaintiff is located in this district.  Each district has a local interest in theresolution of this case.  Thus, this factor is neutral.Access to EvidenceDefendant argues the majority of key documents and evidence are located in the WesternDistrict of Washington.  DEF.’S W.D. MOT. at 8.  These materials include”documents relating to thedevelopment, marketing, and sales of the accused products, as well as [Defendant’s] financialrecords and [the accused products] source code.”  Id.  Defendant dismisses any documents storedat Plaintiff’s principal place of business, reiterating its argument that Plaintiff’s presence in thisdistrict is an attempt to manipulate venue.  Id. at 8-9.Although it concedes relevant documents are located in the Western District of Washington,Plaintiff also identifies evidence in the possession of non-party witnesses who reside in New York,Massachusetts, and Florida.  PL.’S W.D. RESP. at 13-14.  Furthermore, Plaintiff states documentsrelating to the conception of the invention and the development of its software product are locatedat its principal place of business in this district.  Id. at 14.  Plaintiff argues transfer would thereforesimply shift the inconvenience of transporting evidence from one party to the other.  Id.Typically, a defendant will produce most of the relevant evidence in a patent infringementcase.  Genentech, 566 F.3d at 1346.  It is also true, however, that patent infringement cases usually“involve[] gathering witnesses, documents, and experts from all over the country, and often theworld.”  Network-I Sec. Solutions, Inc. v. D-Link Corp., 433 F. Supp. 2d 795, 802 (E.D. Tex. 2006). Here, Plaintiff has identified sources of proof in New York, Massachusetts, Florida, and, most
8
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importantly, in this district.  Nevertheless, in a single defendant cases such as this one, it is likely thebulk of relevant documents are located at Defendant’s place of business in the Western District ofWashington.  Accordingly, primarily because transfer of this case would only shift inconvenience,this factor weighs only slightly in favor of transfer.Convenience of WitnessesDefendant argues the Western District of Washington is clearly more convenient because allseven of the witnesses it identified reside closer to that district that this one.  Doc. 23 at 9. Defendant states transfer to the Western District would eliminate the inconvenience and expense oftravel for those witnesses.  Id. at 10.  Defendant discounts any increased inconvenience for Plaintiff’sidentified witnesses, citing the potential convenience of direct flights to the Western District ofWashington.  DEF.’S W.D. REPLY at 4-5.  Objecting to the designation of non-party businessmenfrom this district who have sold, used, or promoted the accused products, Defendant argues theinclusion of these witnesses is an attempt to concoct a connection with this district based solely onthe sale of the accused products.  Id. at 3Plaintiff identifies thirteen non-party witnesses that will offer testimony regardinginfringement, invalidity, inequitable conduct, and damages.  PL.’S W.D. RESP. at 8.  Plaintiff explainsin relative detail the issues the testimony of these witnesses will address.  Id. at 9-13.  Plaintiff alsooffers a chart calculating the additional travel burden for each of these witnesses.  See id. at Ex. B. Transfer to the Western District of Washington would increase the miles traveled by each thesewitnesses by anywhere from 1325 to 2351 miles.  Id.  Finally, Plaintiff questions the genuinenessof Defendant’s stated intent to call six party witnesses at trial.  Id. at 13.“The convenience and cost of attendance for witnesses is an important factor in the transfer
9
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calculus.”  Nintendo, 589 F.3d at 1198.  “Additional distance means additional travel time; additionaltravel time increases the probability for meal and lodging expenses; and additional travel time withovernight stays increases the time which these fact witnesses must be away from their regularemployment.”  Volkswagen, 545 at 317 (internal quotation omitted).  Under Fifth Circuit law,“[w]hen the distance between an existing venue for trial of a matter and a proposed venue under §1404(a) is more than 100 miles, the factor of inconvenience to witnesses increases in directrelationship to the additional distance to be traveled.”  Id.  Although each party debates whether theother will, in fact, call all their identified witnesses at trial, the Court cannot eliminate any fromconsideration.   The Court can only “assess the relevance and materiality of the information” that3
each witness could potentially provide.  Genentech, 566 F.3d at 1343.  Each party has describedrelevant information that each witness possesses.  Whether the identified witnesses are “keywitnesses” that will certainly be called at trial is not for the Court to determine.  Id.  Accordingly,the Court will consider all identified witnesses.  Applying the Fifth Circuit’s 100-mile rule, the Courtfinds any decrease in travel burden for Defendant’s witnesses is more than offset by a similarincrease in travel burden for Plaintiff’s witnesses.  Moreover, the price of greater convenience ofDefendant’s party witnesses would be borne by Plaintiff’s non-party witnesses.   See BNSF, 667 F.4
Supp. 2d at 711 (giving convenience of non-party witnesses more weight than party witnesses);

  The Court acknowledges that many witnesses who are initially identified either do not appear at trial at all3or appear by deposition.
  In the past, the Court has expressed concern that recent appellate decisions may have altered the relative4important of party and non-party witnesses.  See Aloft Media, LLC v. Yahoo!, Inc., No. 6:08-cv-509, 2009 WL1650480, at *3 n.3 (E.D. Tex. June 10, 2009) (“One issue the Federal Circuit has not addressed is the relativeimportance of party and non-party witnesses”); see also Odom v. Microsoft Corp., 596 F. Supp. 2d 995, 1001 n.3(E.D. Tex. 2009).  Given the absence of clarification by an appellate court, the Court concludes this long standingFifth Circuit principle has not been abrogated. 10
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Ternium Int’l U.S.A. Corp. v. Consol. Sys., No. 3:08-cv-816, 2009 WL 464953, at *4 (N.D. Tex.Feb. 24, 2009) (same); Gundle Lining Constr. Corp. v. Fireman’s Fund Ins. Co., 844 F. Supp. 1163,1166 (S.D. Tex. 1994) (same); see also Remmers v. U.S., No. 1:09-cv-345, 2009 WL 3617597, at*5 (E.D. Tex. Oct. 28, 2009) (“it is the convenience of non-party witnesses, rather than of partywitnesses, that is more important and is accorded greater weight in a transfer of venue analysis”). Therefore, this factor weighs slightly against transfer.ConclusionThe Court finds the Western District of Washington is not a clearly more convenient forum. Of the Gilbert factors addressed by the parties, the Court finds local interest is neutral, access toevidence slightly favors transfer, and convenience of witnesses weighs slightly against transfer.  Allother factors are considered neutral.  Transfer is warranted only if the proposed venue is clearly moreconvenient.  Volkswagen, 545 F.3d at 1315 (explaining “[w]hen the movant demonstrates that thetransferee venue is clearly more convenient, however, it has shown good cause and the district courtshould therefore grant the transfer”).  This burden reflects the law’s deference to a plaintiff’s choiceof venue.  Id. at 314 n.10.  Having considered the parties’ submissions, the Court finds Defendanthas not shown the Western District of Washington is clearly more convenient.B. Transfer to the Southern District of TexasHaving found Defendant failed to demonstrate the Western District of Washington is clearlymore convenient, the Court turns to Defendant’s request to transfer to the Southern District of TexasDefendant bases its motion on principles of judicial economy.  DEF.’S S.D. MOT. at 15.  In2002, Plaintiff’s predecessor in interest asserted the patent-in-suit against ScanSoft, later acquiredby and replaced as the name defendant by Nuance Communications, in the Southern District of
11
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Texas.  Id. at 3.  That district presided over the case for nearly five years, during which time it issueda claim construction opinion and considered several motions for summary judgment.  Id. at 3-5. Defendant argues retaining this case in the Eastern District of Texas would waste time, energy, andmoney because the Southern District of Texas is intimately familiar with the patent-in-suit.  Id. at7.  Defendant further argues transfer would conserve judicial resources and avoid the risk ofinconsistent rulings.  Id. at 9-12.Plaintiff contends the procedural nature of the previous case distinguishes it from otherinstances where judicial economy weighed in favor of transferring a case.  PL.’S W.D. RESP. at 1-3. In the previous case, the Southern District found in favor of the defendant at the summary judgmentstage.  Id.  On appeal, the Federal Circuit reversed that finding and altered the construction of someof the claim terms.  Id. at 8-9.  On remand, the case settled shortly before trial.  Id.  Plaintiff arguesthis compels the conclusion that either this Court or the Southern District would necessarily needstart the claim construction process anew.  Id.  On that basis, Plaintiff argues transfer would notpromote judicial economy.  Id.As Defendant observes, this Court has found that the interests of judicial economy can be adeterminative factor when deciding whether transfer is appropriate.  See Invitrogen Corp. v. GeneralElec. Co., No. 6:08-cv-112, 2009 WL 331891, at * 4 (E.D. Tex. Feb. 9, 2009) (citing Regents of theUniv. of Cal. v. Eli Lilly & Co., 119 F.3d 1559, 1565 (Fed. Cir. 1997)).  However, the cases reliedon by Defendant are distinguishable.  In those, the Court found substantial overlap or a potential forinconsistent rulings due to parallel proceedings.In Invitrogen, the Court found it appropriate to transfer a case to another district that overeleven years of experience with the patents-in-suit.  Id. at *5.  There, the transferee district had issued
12

Case 6:09-cv-00366-LED -JDL   Document 59    Filed 04/08/10   Page 12 of 15



claim construction opinions on three of the patents-in-suit and had presided over a jury trial.  Id.  Those previous cases involved several of the same accused products and essentially the same parties. Id. at *4.  Furthermore, the Court found the transferee district was better suited to interpret asettlement agreement between the parties that gave rise to the defendants’ affirmative defense ofpatent exhaustion.  Id. at *5.Similarly, in Interactive Music Tech., LLC v. Roland Corp. U.S., No. 6:07-cv-282, 2008245142, at *1 (E.D. Tex. Jan. 29, 2008), the Court found transfer appropriate due to a dispute as towhether the accused products were subject to a covenant not to sue in a settlement agreement enteredby the transferee district, interpretation of which was a task better suited for that district.  Citingjudicial economy, the Court also transferred the plaintiff’s case against two defendants not privy tothe settlement agreement because it would avoid parallel litigation of the same patent.  Id. at *10-11. Likewise, in Zoltar Satellite Sys., Inc. v. LG Elecs. Mobile Commc’ns. Co., 402 F. Supp. 2d 731(E.D. Tex. 2005), the Court found judicial economy would be served by transfer where the transfereedistrict had construed the patents-in-suit, presided over a trial, and issues of invalidity andunenforceablility remained pending before it.  Id. at 734-37; see also Medtronic Ave, Inc. v. CordisCorp., No. 2:02-cv-073, 2003 U.S. Dist. LEXIS 26956, at *13-15 (E.D. Tex. Mar. 19, 2003)(transferring case to district where two related suits were pending because “[p]iecemeal litigationin the complex and technical area of patent and trademark law is especially undesirable”).The case Defendant cites that is most similar to the present is Logan v. Hormel Foods Corp.,No. 6:04-cv-211, 2004 U.S. Dist. LEXIS 30327, at *2-8 (E.D. Tex. Aug. 25, 2004).  There, theplaintiff had previously asserted the same patent against different defendants.  Id. at *6.  Thetransferee district issued a claim construction opinion and presided over the case until it settled just
13
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prior to trial.  Id. at *7-8.  The Court found transfer would avoid unnecessary waste of judicialresources with duplicative efforts and reduce the risk of inconsistent claim constructions.  Id.  Unlikethis case, however, the claim construction of the Logan transferee district had not been disturbed onreview by the Federal Circuit.The Court is not convinced transfer would promote judicial economy.  Retaining this casewould not create a risk of parallel proceedings with potentially inconsistent findings, and any overlapbetween this case and the previous case in Southern District is largely nullified by the proceduralposture of that case.  No matter which district this case moves forward in, the presiding court willneed to begin the claim construction process anew.  Thus, this is not a case where transfer wouldavoid squandering judicial resources.  Further bolstering this conclusion is the opinion of theprevious cases’s presiding judge.  When contacted by the undersigned, Judge Ellison expressed awillingness to accept this case but stated he did not believe conservation of judicial resourcesnecessitated hearing this case in the Southern District of Texas.  Therefore, the interest of judicialeconomy does not counsel in favor of transferring this case.With respect to the traditional Gilbert factors, Defendant failed to demonstrate the SouthernDistrict of Texas is clearly more convenient.  Having focused primarily on the issue of judicialeconomy, the parties’ briefing on these factors is succinct.  The Court observes its prior analysisregarding the requested transfer to the Western District of Washington is somewhat applicable to thismotion as well.  With respect to the local interest factor, the Court previously found that factorneutral because each party resided in one of the districts at issue.  Here, however, neither partyresides in the Southern District.  Thus, this district has a stronger local interest in the adjudicationof this case.  Accordingly, the local interest factor would weigh against transfer.  Access to sources
14
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of proof, which previously weighed in favor of transfer, would likely weigh against transfer as allparties would need to transport relevant documents to the transferee district.  Finally, convenienceof the witnesses and the parties traveling to the Southern District rather than this district cannot bedetermined based on the briefing of the parties, and therefore is neutral.  Given local interest andaccess to sources of proof weigh against of transfer, and all other factors are neutral, Defendant hasnot shown transfer is appropriate. CONCLUSIONFor the foregoing reasons, the Court finds Defendant has failed to demonstrate that either theWestern District of Washington or the Southern District of Texas is clearly more convenient. Accordingly, the Court DENIES Defendant’s motions.

15

.

                                                ___________________________________           JOHN D. LOVE          UNITED STATES MAGISTRATE JUDGE

So ORDERED and SIGNED this 8th day of April, 2010.
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