
IN THE UNITED STATES DISTRICT COURTFOR THE SOUTHERN DISTRICT OF WEST VIRGINIAAT CHARLESTONVERNON MERCIER, derivatively onbehalf of MASSEY ENERGY COMPANY,Plaintiff,v. CIVIL ACTION NO. 2:07-0555DON L. BLANKENSHIP, BAXTERPHILLIPS, JR., DAN MOORE, E. GORDON GEE, RICHARD M. GABRYS,JAMES CRAWFORD, BOBBY R. INMAN,ROBERT H. FOGLESONG, H. DREXELSHORT, JR., J. CHRISTOPHER ADKINS,JEFFREY M. JAROSINSKI, LADY BARBARA THOMAS JUDGE, STANLEY C.SUBOLESKI, ELIZABETH CHAMBERLIN,and THOMAS COOK,Defendants,andMASSEY ENERGY COMPANY, a Delawarecorporation,Nominal Defendant.  
MEMORANDUM OPINION AND ORDERPending before the court are the Joint Motion to Dismiss ofdefendants Dan R. Moore, E. Gordon Gee, Richard M. Gabrys, JamesB. Crawford, Bobby R. Inman, Robert H. Foglesong, Lady BarbaraThomas Judge, Stanley C. Suboleski, and nominal defendant MasseyEnergy Company, (Doc. No. 96), and the Motion to Dismiss ofdefendants Don L. Blankenship, Baxter Phillips, Jr., H. DrexelShort, Jr., J. Christopher Adkins, Jeffrey M. Jarosinski,
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  After plaintiff filed his Amended Complaint on December15, 2008, defendants first filed motions to dismiss on January 16,2009.  (Doc. Nos. 77, 79.)  By Order entered February 24, 2009,however, Magistrate Judge Mary E. Stanley entered a revisedbriefing schedule pursuant to which the parties were to resubmitthese motions and accompanying memoranda and exhibits, omittingcertain exhibits and arguments which the parties agreed should bewithdrawn.  (Doc. No. 95.)  As such, the court now DENIES thedefendants’ original motions to dismiss the Amended Complaint(Doc. Nos. 77, 79) as MOOT.  -2-

Elizabeth Chamberlin, and Thomas Cook (Doc. No. 98).   For the1reasons set forth below, the court grants both motions.  I.  Factual and Procedural BackgroundPlaintiff Vernon Mercier is a shareholder of nominaldefendant Massey Energy Company (“Massey”), on whose behalf hefiled a Shareholder Derivative Complaint in this court onSeptember 7, 2007 (“original Complaint”).  (Doc. No. 1.)  On July22, 2008, as a result of a settlement reached in a parallelaction then pending in the Circuit Court of Kanawha County, WestVirginia, the undersigned held this matter in abeyance and deniedthe then-pending motions to dismiss without prejudice to refile. (Doc. No. 71.)  On June 25, 2008, a final settlement hearing washeld in the state action, Manville Personal Injury Trust v.Blankenship, No. 07-C-1333 (Cir. Ct. Kanawha Co.)(the “Manvillelitigation”), as a result of which the Honorable Irene C. Bergerof the Circuit Court of Kanawha County (the “Kanawha Court”)entered a June 30, 2008, Agreed Order and Final Judgmentapproving the proposed settlement (the “Manville Settlement”) and
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  Mercier invokes the court’s diversity jurisdiction2pursuant to 28 U.S.C. § 1332.  (Doc. No. 76 at 2-3.)  -3-

preserving the objections thereto of Mr. Mercier.  (See id.) Upon agreement of the parties, this action was held in abeyancepending either Mercier’s appeal of the state court’s orderapproving the Manville Settlement, or the expiration of the four-month period in which he could have petitioned for appeal.  (Id.) By letter dated October 30, 2008, plaintiff’s attorneyinformed the court that Mr. Mercier had chosen not to pursue anappeal of the state court’s Agreed Order and Final Judgment. (Doc. No. 72.)  Thereafter, Mercier filed an Amended Complaint inthis court on December 5, 2008, adding two claims not asserted inhis original Complaint, which had closely mirrored that in theManville litigation.   (Doc. No. 76.)  In his Amended Complaint,2plaintiff alleges that the Manville Settlement has no preclusiveeffect on this action “because of the constitutionally deficientnotice employed by defendants in the State Action.”  (Doc. No. 76at 2.)  As alleged by plaintiff, defendants in this action includeDon L. Blankenship, who has been a director of Massey since 1996and Massey’s Chief Executive Officer and Chairman of the Boardsince 2000; Baxter Phillips, Jr., who has been a director since2007 and president since November 10, 2008, after previouslyserving in other executive positions; Daniel R. Moore, a director
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since 2002, and also a member of the Compensation Committee andthe Safety, Environmental and Public Policy Committee (“SEPPC”),among others; E. Gordon Gee, a director since 2000 and also amember of the SEPPC and other committees; Richard M. Gabrys, whohas been a director since May 22, 2007, and also serves as amember of the SEPPC, among other committees; James Crawford, adirector since 2005, and a member of the SEPPC and CompensationCommittee, among other committees; Bobby R. Inman, who has been adirector of Massey or its predecessor since 1985, and is a memberof the Compensation Committee; and Robert H. Foglesong, who hasbeen a director since 2006, and serves on both the CompensationCommittee and the SEPPC.  (Id. at 3-5.)  Defendants also includeH. Drexel Short, Massey’s Senior Vice President of GroupOperations from 1995 to 2007; John C. Adkins, Massey’s SeniorVice President and Chief Operating Officer since 2003; Jeffrey M.Jarosinski, Massey’s Vice President of Finance since 1998 andChief Compliance Officer since 2002, as well as Chief FinancialOfficer from 1998 through 2002; Lady Barbara Thomas Judge, whohas been a director since Feburary 19, 2008, and is a member ofthe SEPPC; Stanley C. Suboleski, also a member of the SEPPC, whohas been a director since May 13, 2008, and formerly Massey’sExecutive Vice President and Interim Chief Operating Officer from2001 to 2003; Elizabeth Chamberlin, Massey’s Vice President ofSafety and Training; and Thomas Cook, the company’s Director of
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Environmental Affairs since at least January 2007.  (Id. at 5-7.) For purposes of the Amended Complaint, plaintiff has designatedBlankenship, Phillips, Moore, Gee, Gabrys, Crawford, Inman,Foglesong, Judge, and Suboleski as the “Director Defendants.” Blankenship, Phillips, Moore, Gee, Gabrys, Crawford, Inman,Foglesong, Short, Adkins, Jarosinski, Judge, Suboleski,Chamberlin, and Cook are designated as the “IndividualDefendants.”  (Id. at 7.)  Mercier alleges that the Individual Defendants have, since2000, “consciously refused to exercise their fiduciary duties tooversee the affairs of the Company and its subsidiaries.”  (Id.at 10.)  He contends that Blankenship concerns himself only withproducing coal, to the exclusion of the best interests of Masseyand the safety and health of its workers.  (Id.)  Mercier listsviolations of environmental laws and regulations committed byMassey since 2000:• Two Massey subsidiaries pleaded guilty in December 2002 toviolating the Clean Water Act of 1977 (“CWA”).  (Id. at 11.)• Massey admitted in its Discharge Monitoring Reports to theState of West Virginia and the Commonwealth of Kentucky thatit and its subsidiaries violated the CWA approximately 4,100times.  (Id.)  • State inspectors in West Virginia documented an additional147 violations of the National Pollutant Discharge
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Elimination System (“NPDES”) in 2006.  (Id. at 12.)  • As late as September 2007, discharges of pollutants byMassey subsidiaries continued to violate the CWA, despitethe subsidiaries’ April 2006 settlement of related lawsuitswith the West Virginia Department of EnvironmentalProtection.  (Id.)  • Massey subsidiaries were responsible for coal slurry spillsin October 2000, August 2001, April 2002, July 2002, andOctober 2002.  (Id.)  • The Environmental Protection Agency (“EPA”) filed suitagainst Massey in this court on May 10, 2007, alleging alarge number of environmental compliance violations.  OnJanuary 18, 2008, the company announced a settlement of thesuit pursuant to which it would implement a number ofreforms and pay $20 million – the largest civil penalty inthe EPA’s history levied against a company for wastewaterdischarge permit violations.  (Id. at 13.)  Plaintiff also alleges infractions on the part of Masseywith respect to worker safety laws and regulations:• Massey received two “unwarrantable failure” and “highnegligence” violations of federal mine standards from theUnited States Department of Labor Mine Safety and HealthAdministration (“MSHA”) as a result of the October 2000 coalslurry spill, and four MSHA violations relating to the
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February 2001 death of a miner.  The company was also foundliable for improperly terminating two employees who reportedsafety violations.  (Id. at 14.)  • An October 2005 memorandum from Blankenship directing alldeep-mine superintendents to “run coal” rather thanperforming any other work (“i.e. – build overcasts, doconstruction projects, or whatever”) is cited as evidence ofMassey’s disregard for worker health and safety.  (Id.)• A January 19, 2006, fire at the Aracoma Alma #1 mine, aMassey subsidiary mine, caused the death of miners Don Braggand Ellery Hatfield.  As a result, a criminal investigationwas commenced and the miners’ widows filed a wrongful deathlawsuit against Massey, its subsidiary, and Blankenship. The Massey subsidiary was also fined $1.5 million by MSHA inconnection with the fire and cited by the West VirginiaOffice of Miner’s Health, Safety and Training.  (Id. at 15-16.)  • A June 15, 2007, letter from MSHA to two Massey subsidiariesalleges a combined total of 330 violations for the periodbeginning January 2005.  (Id. at 17.)  Mercier goes on to recount a 2002 shareholder derivativeaction filed against Massey in the Circuit Court of Boone County,West Virginia, relating to violations of labor and environmentallaws (the “Arlia litigation”).  (Id.)  A 2005 settlement of the
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  The Manville Notice is set forth in full in the Amended3Complaint at pages 20-22.  -8-

litigation (the “Arlia Settlement”) required Massey to implementseveral corporate governance reforms.  (Id. at 18-19.)  Plaintiff proceeds to describe the Manville Litigation,which was instituted in June 2007, only a few months beforeMercier filed the instant action.  (Id. at 19.)  On May 20, 2008,the parties to the Manville Litigation entered into a proposedsettlement, which they submitted – along with a proposed form ofnotice – to the Kanawha Court.  Both were preliminarily approved,the June 25, 2008, settlement hearing was scheduled, and theManville Notice was published in the Wall Street Journal on May23, 2008.   (Id. at 19-20.)  Mr. Mercier contends that the3Manville Notice wrongfully failed to include information aboutthe claims being settled, the identity of the defendants,attorney phone numbers through which to obtain additionalinformation, or a means by which to view a copy of theSettlement.  (Id. at 22-23.)  He further takes issue with theamount of time allotted to shareholders in which to object to theSettlement.  (Id.)  The Director Defendants’ approval of the Manville Notice isalleged to be a breach of their fiduciary duty of candor toshareholders.  (Id. at 23.)  Additionally, Mercier asserts thatthe Manville Settlement, itself, constitutes a breach of the
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directors’ fiduciary duties, as it calls “only for corporatetherapeutic relief on the part of Massey” to resolve claims ofworker safety and environmental violations, and because it wasentered into “solely to protect Blankenship and the otherIndividual Defendants (including the Director Defendantsthemselves) from liability.”  (Id. at 23-24.)  Plaintiff alsoalleges that the Director Defendants have further breached theirfiduciary duties by failing to comply with the terms of theManville Settlement since entering into it.  (Id. at 24-28.)  Mercier then relates two incidents which he contends evincethe Individual Defendants’ continued breach of their fiduciaryduties since entering into the Manville Settlement.  He statesthat, on or about September 19, 2008, Massey employee James O.Woods was injured in an accident, suffering serious spinalinjuries from which he later died – an incident classified byMSHA as a coal mining fatality.  (Id. at 28-29.)  The secondmatter Mercier notes is the October 26, 2008, citation and $2,250fine of Massey by the United States Occupational Safety andHealth Administration (“OSHA”) for an incident involving thedeath of Massey employee Ricky Collins, Sr.  (Id. at 29.)  Plaintiff next takes up the issue of defendant Blankenship’scompensation, which he contends is excessive.  He notes that,over the preceding three years, Blankenship received more than$44.5 million, 283,333 stock options, and 150,000 stock
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  At page 30 of the Amended Complaint, plaintiff lists the4companies comprising the Comparator Group, along with thecompensation received by each company’s CEO.  -10-

appreciation rights (“SARs”), “far outpacing the compensationpaid to the CEOs of most of the companies in Massey Energy’sself-defined peer group (the “Comparator Group”) as delineated inMassey Energy’s 2008 Proxy Statement.”   (Id. at 29-30.) 4Blankenship’s compensation, he notes, has been nearly double theaverage compensation of his peers in the self-defined ComparatorGroup, without including the value of other perks Blankenshipreceives, such as housing arrangements and access to corporatejets for personal use.  (Id. at 30-31.)  In a November 2007agreement, Massey extended Blankenship’s employment throughDecember 31, 2009, under terms set forth in detail in the AmendedComplaint.  (Id. at 31-32.)  This agreement also provided for thetransfer to Blankenship of title to a company-owned residence andproperty in Sprigg, West Virginia.  (Id. at 32.)  Mercier observes that the above compensation was approved bythe Compensation Committee on which defendants Crawford,Foglesong, Inman, and Moore sat, and alleges that Blankenship“dominates” the Compensation Committee “through his position asChairman of the Board and his personal connections” with thecommittee’s members.  (Id.)  These defendants are thus alleged tohave breached their fiduciary duties of loyalty and good faith. (Id. at 33.)  
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The Amended Complaint next sets forth details of a proxybattle waged by Third Point LLC (“Third Point”), which as ofSeptember 2005 owned 5.9% of Massey common stock on the openmarket.  (Id.)  Third Point took the position that Blankenshipshould be removed as CEO, as his poor management had negativelyaffected Massey’s stock price and returns to shareholders.  (Id.) In the spring of 2006, Third Point nominated two directors,Daniel S. Loeb and Todd Q. Swanson, explaining that it took thisaction due to concerns about Blankenship’s compensation and hisstewardship of the company.  (Id. at 34-37.)  After a vote intheir favor at the annual meeting on May 16, 2006, Loeb andSwanson began serving on the company’s board on June 28, 2006. (Id. at 37.)  Mercier alleges that two days later, Blankenship, “with theapproval of the other Director Defendants, caused Massey Energyto (a) amend its by-laws to expand the size of the Board, and (b)appoint Defendant Crawford, the former CEO of James River CoalCompany, as a director.”  (Id.)  “By expanding the size of theBoard,” plaintiff continues, “Blankenship and his cronieseffectively diluted the impact of outside shareholderrepresentation on the Board.”  (Id.)  Loeb and Swanson resignedafter serving one year on the board, making public their concernsabout Blankenship and the rest of Massey’s leadership.  (Id.)  Asevidence of Blankenship’s domination of the board, plaintiff
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  That rule provides in pertinent part as follows with5respect to derivative actions:(a) Prerequisites.  This rule applies when one or moreshareholders or members of a corporation or an unincorporatedassociation bring a derivative action to enforce a right thatthe corporation or association may properly assert but hasfailed to enforce.  The derivative action may not bemaintained if it appears that the plaintiff does not fairlyand adequately represent the interests of shareholders ormembers who are similarly situated in enforcing the right ofthe corporation or association.  (b) Pleading Requirements.  The complaint must be verifiedand must:. . . (3) state with particularity:(A) any effort by the plaintiff to obtain the desiredaction from the directors or comparable authority and, if-12-

avers that, immediately thereafter, Blankenship “caused theMassey Energy Board to approve an amendment to its by-laws toreduce the number of authorized board members from ten to eight.” (Id. at 38.)  At the time plaintiff originally filed suit, the board wascomposed of eight directors: Blankenship, Phillips, Moore, Gee,Gabrys, Crawford, Inman, and Foglesong (the “original DirectorDefendants”).  (Id.)  At the time the Amended Complaint wasfiled, defendants Judge and Suboleski had joined the board (the“new Director Defendants”).  (Id.)  Mercier alleges that demandof these defendants under Federal Rule of Civil Procedure 23.1would have been futile, as “all of the Director Defendants areincapable of making an independent and disinterested decision toinstitute and vigorously prosecute this action.”   (Id.)  5
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necessary, from the shareholders or members; and(B) the reasons for not obtaining the action or not makingthe effort.  . . .Fed. R. Civ. P. 23.1.    Mercier lists the following “red flag” warnings in the6Amended Complaint:(a) Easily verified, documented systematic noncompliancewith NPDES permits by over 25 of it[s] subsidiaries,reflected in the subsidiaries[’] own records andnotices of violation received from the State of WestVirginia;(b) Notification of actions against and settlement oflitigation related to various subsidiaries’environmental noncompliance by the West VirginiaDepartment of Environmental Protection in 2006; (c) The October 2000 slurry spill in Martin County,Kentucky, which cost the Company millions of dollarsto clean up and which the EPA has described as “theworst environmental disaster in the southeasternUnited States”;(d) Two Massey Energy subsidiaries, Independence and Omar,pleading guilty to federal environmental crimes andreceiving five years’ probation and the maximum fineof $200,000 as part of a plea agreement with federalprosecutors in December of 2002 that required theCompany to institute environmental compliancemeasures; (e) Other repeated and systematic notices of violation andenforcement actions by the state and federal agenciescharged with ensuring compliance with laws andregulations to protect the environment and workersafety as summarized above; (f) Lawsuits by workers alleging that they have beenwrongfully discharged for reporting safety violations,including the lawsuit by the safety monitor resulting-13-

Plaintiff contends that the original Director Defendantswere presented with and failed to act upon numerous substantial“red flags” that Massey was in violation of safety andenvironmental laws and regulations.   He further contends that 6

Case 2:07-cv-00555   Document 111    Filed 09/30/09   Page 13 of 31



from an October 6, 2005 termination that resulted ina $1 million punitive judgment against the Company ontop of another $1 million in other damages; (g) The tragic deaths of two miners in the January 19,2006 Aracoma Fire and the subsequent investigations,reports, lawsuits and fines – all of which was coveredextensively by the national media; (h) The initiation of a criminal investigation into theAracoma Fire in the Spring of 2006 and its coverage bythe media; (i) National media coverage as early as the Spring of 2006of Blankenship’s October 19, 2005, “running coal”memorandum to deep-mine supervisors and theimplication of its connection with the January 19,2006 Aracoma Fire; (j) The handling of the request from MSHA for informationand physical evidence by Massey Energy subsidiary andits counsel and the unprecedented lawsuit against thesubsidiary by MSHA to compel the production of theneeded information and evidence and the publicitygenerated thereby;(k) The special report to the Governor of West Virginiafrom the West Virginia Office of Miners’ Health Safetyand Training and from MSHA regarding how violations ofmandatory health and safety laws caused the AracomaFire;(l) Receipt of a highly publicized $1.5 million fine forthe Aracoma Fire as an Assistant U.S. Secretary ofLabor for Mine Safety and Health announced that “[t]henumber and severity of safety violations at the mineat the time of the fire demonstrated recklessdisregard for safety, warranting the highest fine MSHAhas levied for a fatal coalmining accident”; and(m) The filing of the EPA Action.(Doc. No. 76 at 39-40.)  -14-

defendants Gee, Crawford, Foglesong, Moore, Gabrys, and Phillips,as members of the SEPPC, were aware of these red flags, whichallegedly demonstrate that Massey “either had no monitoringpolicies or procedures in place or that these defendants 
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consciously ignored that such policies or procedures wereineffective.”  (Id. at 40.)  Mercier alleges that the Director Defendants face asubstantial likelihood of liability for breaching their fiduciaryduties by continuing to permit the company to operate in anunsafe manner, as evidenced by the death of James Woods and thefine and citation relating to the death of Ricky Collins, Sr. (Id. at 40-41.)  He asserts that the entire board is incapable ofindependently and disinterestedly considering a demand toprosecute his claims because all board members face a substantiallikelihood of liability for the fiduciary breaches occasioned bytheir approval of the Manville Notice and Settlement.  (Id. at41.)  Plaintiff asserts that Crawford, Foglesong, Inman, andMoore, who serve on the Compensation Committee, cannot actindependently and disinterestedly, as they face a substantiallikelihood of liability for breaching their fiduciary duties byapproving Blankenship’s compensation.  (Id.)  Further, plaintiff cites the board’s approval ofBlankenship’s compensation and its “unwavering acquiescence toBlankenship’s wishes” in alleging that the directors aredominated by Blankenship and cannot act independently forpurposes of demand under Rule 23.1.  (Id. at 41-42.)  Plaintiffcontends that Blankenship’s domination is further evidenced bythe 2006 proxy battle initiated by Third Point, and by the June
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2007 resignation letter of Loeb and Swanson, in which the ex-directors assert that the board was compelled to forego anattractive transaction that would have been in the best interestof shareholders due to “its misguided insistence on keeping[Blankenship] in place as CEO . . . .”  (Id. at 42-43.)  Mercieralso cites commercial ties between two of Blankenship’s familymembers and the company in support of his contention thatBlankenship exercised control and domination over the board. (Id. at 43.)  With regard to defendant Phillips, plaintiff makesparticularized allegations regarding Phillips’ compensation forhis employment with Massey, concluding that such valuablefinancial benefits render Phillips incapable of objectively andindependently evaluating a demand in this action.  (Id. at 43-44.)  With respect to defendant Moore, Mercier notes the purchaseby Massey subsidiaries of vehicles and services from Moore Group,Inc., an auto dealership holding company of which defendant Mooreis chairman.  (Id. at 44.)  In 2006, these expenditures amountedto $241,296.  (Id.)  Mercier also observes that, in connectionwith his 2004 campaign for Governor of West Virginia, Moorereceived financial contributions from Jarosinski, Adkins, Short,Gee, Blankenship, and Inman, as well as $17,750 from Massey. (Id.)  
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Finally, Mercier alleges a lack of independence on the partof defendant Suboleski as evidenced by his conduct after leavingthe company.  Upon his appointment as Commissioner of the FederalMine Safety and Health Review Commission, Suboleski allegedly“made several rulings favorable to Massey Energy’s subsidiariesthat call into question his independence from Blankenship and theCompany, including re-opening numerous default judgments forpenalty assessments against Massey Energy subsidiaries . . . .” (Id. at 45.)  In Count One of the Amended Complaint, Mercier alleges aclaim against the Individual Defendants for breach of theirfiduciary duty in connection with Massey’s safety andenvironmental violations.  (Id.)  Mercier alleges that theIndividual Defendants instituted and maintained a corporateculture which “encouraged unlawful and irresponsible activityin the name of increased and continued production,” abdicatingtheir responsibility to maintain adequate safety andenvironmental controls at the company.  (Id.)  He alleges thatthe Individual Defendants did so despite the “red flags” listedabove, resulting in “the death of at least one Massey Energyemployee and a fine and citation for the death of another MasseyEnergy employee.”  (Id. at 46.)  These breaches of fiduciaryduties on the part of the Individual Defendants are alleged tohave been the proximate cause of damages sustained by Massey,
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including fines, penalties, and damages paid to tort claimants. (Id.)  Count Two of the Amended Complaint asserts that the DirectorDefendants breached their fiduciary duties in approving theManville Notice and Settlement.  (Id.)  Mercier states simplythat these defendants’ approval of the “deficient” ManvilleNotice amounted to a breach of their fiduciary duty of candor. He proceeds to allege that, because the Manville Settlement was“intended to protect Blankenship and the other IndividualDefendants (including the Director Defendants themselves) fromliability,” approval of the Settlement constituted a breach ofthe directors’ duties of loyalty and good faith.  (Id.)  Finally, Count Three asserts that the Director Defendantsbreached their fiduciary duties in approving Blankenship’scompensation.  (Id. at 47.)  Mercier claims that, “in light ofthe massive fines and penalties that have been levied against theCompany as a direct result of [Blankenship’s] leadership, thisconduct amounted to a breach of the directors’ duties of loyaltyand good faith.  (Id.)  II.  AnalysisA. Effect of Prior LitigationThe court will first address defendants’ argument thatCounts One and Three are, at least partially, precluded by thesettlement of the state action.  Defendants base these arguments
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  “Defendants” in the Manville Litigation were Massey as a7nominal defendant, Don L. Blankenship, Baxter Phillips, Jr., DanMoore, Gordon Gee, Richard M. Gabrys, James Crawford, Bobby R.Inman, Robert Foglesong, H. Drexel Short, Jr., J. ChristopherAdkins, Jeffrey M. Jarosinski, James L. Gardner, John C. Baldwin,Martha R. Seger, and James H. Harless.  (Doc. No. 97 Ex. C at ¶¶1.1, 1.4.)  “Related Persons” included “all past and presentdirectors, officers, agents, servants, employees, affiliates,insurers, accountants, auditors and attorneys for nominaldefendant Massey and their counsel.”  (Id. at ¶ 1.8.)  Thelanguage of the release thus applies to all defendants in theinstant action.  -19-

on the Manville Settlement of May 20, 2008, which included abroad release, and contend that – to the extent plaintiff relieson conduct occurring before execution of the settlement – hisclaims must fail.  (Doc. No. 102 at 6.)  Under the Manville Settlement, the parties to the stateaction agreed to the full release of all claims . . . or causes of action, that have been orcould have been asserted by Plaintiff derivatively onbehalf of Massey or by Massey against Defendants orRelated Persons in the Litigation, or any of them, thatare based upon the facts, transactions, events,occurrences, acts, statements, omissions or failures toact that were or could have been alleged in the[Manville] Litigation through May 20, 2008 [excluding theright to enforcement of the Settlement terms].   7(Doc. No. 97 Ex. C at ¶ 1.9.)  Pursuant to the state court’sAgreed Order and Final Judgment, all Massey shareholders are tobe bound by the settlement.  (Doc. No. 96 Ex. B at 3.)  The ArliaSettlement included a similar broad release.  (Doc. No. 100 Exs.H, I.)  Defendants observe that both the Arlia and Manville suitsinvolved claims for breach of fiduciary duty relating to
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violations of environmental and safety laws, as Mercier assertsin Count One.  (Doc. No. 100 Ex. G at ¶¶ 3-4, 24-26, 68-118, 121,124-25; Doc. No. 97 Ex. D at ¶¶ 1-10, 34-38, 43-44, 49-101, 143-46.)  Moreover, allegations akin to those set forth in CountThree relating to Blankenship’s compensation were also made inboth the Arlia and Manville actions.  (Doc. No. 100 Ex. G at ¶¶48-50; Doc. No. 97 Ex. D at ¶¶ 122, 130.)  Plaintiff’s chief argument in opposition to giving effect tothe prior releases is that defendants have failed to abide by theterms of the Manville Settlement, and thus may not enjoy thebenefit of its release.  (Doc. No. 106 at 17.)  Defendantsmaintain that they have complied with the terms of thesettlement, and that, regardless of their compliance, thebreaches Mercier alleges are not material.  (Doc. No. 109 at 20.) In the state court’s June 30, 2008, Agreed Order and FinalJudgment, the Manville court included the followingjurisdictional reservation: “Without affecting the finality ofthis Judgment in any way, this Court hereby retains continuingjurisdiction over: (a) implementation and enforcement of theterms of the Settlement and this Judgment; and (b) the SettlingParties for the purposes of implementing and enforcing theStipulation and Judgment.”  (Doc. No. 96 Ex. B at ¶ 12.)  Suchprovisions are often found in court settlement orders, and arewidely enforced.  See Kokkonen v. Guardian Life Ins. Co., 511
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U.S. 375, 381 (1994)(explaining that “the court’s ‘retention ofjurisdiction’ over the settlement . . . may, in the court’sdiscretion, be one of the terms set forth in the order”).  Seealso Ruskay v. Waddell, 552 F.2d 392, 394 n.4 (2d Cir.1977)(noting that general releases of this type are commonlygranted in the settlement of derivative suits).  As a preliminarymatter, therefore, the court notes that it is wary of treading onmatters properly reserved by another court for that court’sreview, such as whether the parties to a settlement approved bythat court have complied with the terms of their agreement.  Of equal concern is the procedural posture of plaintiff’saction.  Mercier’s Amended Complaint avers that his collateralattack of the Manville Settlement in this court is permissiblebecause the Manville Notice failed to comply with therequirements of federal Due Process.  (Doc. No. 76 at ¶ 3.) Citing Epstein v. MCA, Inc., 179 F.3d 641, 645 (9th Cir. 1999),Mercier argues that this court is not required to accord fullfaith and credit to what he maintains is a “constitutionallyinfirm judgment.”  Id. (quoting Kremer v. Chemical ConstructionCorp., 456 U.S. 461, 482 (1982)).  This line of authority, however, does not aid plaintiff’scase.  The collateral review discussed in Epstein – whichplaintiff acknowledges is limited – looks to the proceduresemployed in the prior litigation to determine whether they
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  Plaintiff further explains his failure to pursue a direct8appeal to the Supreme Court of Appeals of West Virginia byasserting that the Kanawha Court “[found] that this Court was theappropriate forum to examine both whether the notice compliedwith federal due process and how the approval of the ManvilleSettlement would impact this Action.”  (Doc. No. 106 at 16(emphasis in original).)  The Kanawha Court made no such finding,however, instead declaring, “With respect to your motionregarding federal court litigation, I make no finding whatsoever. -22-

“afforded the party against whom the earlier judgment is asserteda ‘full and fair opportunity’ to litigate the claim or issue.” Epstein, 179 F.3d at 648-49 (quoting Kremer, 456 U.S. at 480). Only if there is “‘reason to doubt the quality, extensiveness, orfairness of the procedures followed in the prior litigation’”does the court’s obligation to give full faith and credit to theprior judgment become an issue.  Epstein, 179 F.3d at 648(quoting Kremer, 456 U.S. at 481).  Mercier is in an awkward position to criticize theprocedures employed by the court in the prior litigation, as hedid not avail himself of them.  Although he appeared at the finalsettlement hearing held by the Kanawha Court on June 25, 2008,and lodged objections to both the Manville Settlement and Notice– objections which were preserved by that court in its June 30,2008, order – he did not attempt to appeal the Kanawha Court’sorder.  He contends that his reason for not pursuing an appealwas the “dearth of pertinent case law concerning what constitutesadequate notice under West Virginia Rule of Civil Procedure23.1.”   (Doc. No. 106 at 16.)  Of course, had he sought direct8
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I’ll leave any finding as to the effect of this on federallitigation up to the judge who is presiding over your federalcase.”  (Doc. No. 101 Ex. K at 67:15-20.)  See In re PhiladelphiaStock Exchange, Inc., 945 A.2d 1123, at *1147 (Del. 2008)(quotingMatsushita Elec. Indus. Co., Ltd. v. Epstein, 516 U.S. 367, 396(1996))(“‘A court conducting an action cannot predetermine theres judicata effect of the judgment; that effect can be testedonly in a subsequent action[;] i.e., by the federal courts wherethose actions are pending.’”).  -23-

review of the Kanawha Court’s order, he would have afforded theSupreme Court of Appeals of West Virginia an opportunity to speakto the requirements of the rule.  In the context of a trial court’s approval of a settlementinvolving a minor, the West Virginia Supreme Court has explainedthat [a] judgment on the merits, fairly rendered, by a courtof competent jurisdiction, having cognizance both of theparties and the subject matter, however erroneous it maybe, is conclusive on the parties and their privies untilreversed or set aside in a direct proceeding for thatpurpose and is not amenable to collateral attack.  Hustead v. Ashland Oil, 475 S.E.2d 55, 60 (W. Va. 1996)(quotingStorm v. Nationwide Mut. Ins. Co., 97 S.E.2d 759 (Va. 1957)). The court proceeded, “‘The indulgence of a contrary view wouldresult in creating elements of uncertainty and confusion and inundermining the conclusive character of judgments, consequenceswhich it was the very purpose of the doctrine of res judicata toavert.’”  Id. (quoting Federated Dep’t Stores, Inc. v. Moitie,452 U.S. 394, 398-99 (1981)).  Accordingly, Mercier’s attack onthe finality of the Manville Settlement and Notice must fail. 
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  For purposes of determining whether Mercier has complied9with the requirements of Federal Rule of Civil Procedure 23.1 infiling this action, pleading standards are dictated by federallaw.  Grill v. Hoblitzell, 771 F. Supp. 709, 711 n.2 (D. Md.1991).  Substantive requirements, however, are governed by thestate of incorporation – in this case, Delaware.  Id.  -24-

B. Futility of Demand9
In order to preserve the managerial freedom of corporatedirectors, Rule 23.1 requires that a shareholder invoking themechanism of a derivative action plead with particularity eitherthe efforts he has made to obtain the desired relief from thedirectors, or his reasons for not doing so.  He must pleadsufficient facts to establish reasonable doubt either that (1)the directors are disinterested and independent, or (2) thetransaction he challenges was otherwise the product of a validexercise of business judgment.  Aronson v. Lewis, 473 A.2d 805,814 (Del. 1984).  Where the directors are being challenged fortheir failure to act, the shareholder must plead sufficient factsto establish reasonable doubt that the board could have properlyexercised its independent and disinterested business judgment inresponding to a demand as of the time the shareholder filed hiscomplaint.  Rales v. Blasband, 634 A.2d 927, 934 (Del. 1993).  It is the plaintiff’s burden in a derivative action toovercome the key principle of this area of jurisprudence, whichis that the directors are entitled to a presumption that theywere faithful to their fiduciary duties.  Beam v. Stewart, 845
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  The parties agree that, for purposes of Counts One and10Three, the directors relevant to the court’s inquiry areBlankenship, Phillips, Moore, Gee, Gabrys, Crawford, Inman, andFoglesong.  With respect to Count Two, the court must alsoconsider the independence and disinterestedness of defendantsJudge and Suboleski.  See Braddock v. Zimmerman, 906 A.2d 776,785, 779 (Del. 2006).  -25-

A.2d 1040, 1048-49 (Del. 2004)(citing Aronson, 473 A.2d at 812,for the proposition that “‘[i]t is a presumption that in making abusiness decision the directors of a corporation acted on aninformed basis, in good faith and in the honest belief that theaction taken was in the best interests of the company.’”).  Assuch, a plaintiff must make his showing with respect to at leasthalf the members of the board.   Aronson, 473 A.2d at 814-15.  10To establish that a director is “interested,” a plaintiffmust show that he stands to gain or lose personally andmaterially from the board’s decision.  “[T]he mere threat ofpersonal liability for approving a questioned transaction,standing alone, is insufficient to challenge either theindependence or disinterestedness of directors.”  Id. at 815.  Ashareholder plaintiff must show a substantial likelihood that thedirector will be held liable, and only in rare cases will atransaction “be so egregious on its face that board approvalcannot meet the test of business judgment.”  Id.  With regard to director independence, the court’s primaryconsideration is whether a given director’s decision is based “onthe corporate merits of the subject before the board, rather than
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extraneous considerations or influences.”  Beam, 845 A.2d at1049.  To show lack of independence, a plaintiff must demonstratethat the board is either dominated by an officer or director whois the proponent of the challenged transaction, or that the boardis so under that director’s influence that its discretion issterilized.  Levine v. Smith, 591 A.2d 194, 205 (Del. 1991).  1. Risk of LiabilityTurning to the issue of whether the directors face asubstantial likelihood of liability on the claims Mercierasserts, the court concludes that plaintiff has failed to createreasonable doubt as to the disinterest of a majority of theboard.  With respect to Count One, which alleges that thedirectors wrongly failed to act, plaintiff must show that thedirectors “‘face a substantial likelihood of liability’ thatrenders them ‘personally interested in the outcome of thedecision on whether to pursue the claims asserted in thecomplaint.’”  Stone v. Ritter, 911 A.2d 362, 367 (Del.2006)(citing Rales, 634 A.2d at 934).  Count One requires ashowing either that “the directors utterly failed to implementany reporting or information system or controls,” or that, havingimplemented such a system or controls, the directors “consciouslyfailed to monitor or oversee its operations.”  Stone, 911 A.2d at370.  
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It is thus a heavy burden that plaintiff faces, as “‘only asustained or systematic failure of the board to exerciseoversight – such as an utter failure to attempt to assure areasonable information and reporting system exists – willestablish the lack of good faith that is a necessary condition toliability.’”  Id. at 372 (quoting In re Caremark Int’l Inc.Deriv. Litig., 698 A.2d 959, 971 (Del. Ch. 1996)).  Moreover,because allegations of conduct occurring prior to May 20, 2008,are released under the Manville Settlement, plaintiff may relyonly on his allegations of conduct occurring after that date: theSeptember 19, 2008, injury of Massey employee James O. Woods, andthe October 26, 2008, citation and $2,250 OSHA fine for anincident involving the death of Massey employee Ricky Collins,Sr. – an incident which actually occurred in March 2008.  Theseallegations do not amount to the type of failure described inStone, and are insufficient to state a claim to relief that isfacially plausible.  See Lainer v. Norfolk S. Corp., No. 06-1986,2007 U.S. App. LEXIS 28253, at *3 (4th Cir. Dec. 5, 2007)(quoting Bell Atl. Corp. v. Twombly, 127 S. Ct. 1955, 1974(2007)).  Under Count Two, plaintiff alleges that the defendantsbreached their duties of candor, good faith, and loyalty byapproving the Manville Settlement and Notice.  The duty of candoris implicated where directors seek shareholder action, and it
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requires that they “disclose fully and fairly all materialinformation within the board’s control” in such cases.  Stroud v.Grace, 606 A.2d 75, 84 (Del. 1992).  The approval of thesettlement and notice did not necessitate shareholder action,however, so the duty of candor is not implicated.  Becausesettlement agreements almost universally release directors,officers, and other agents from liability, and are thus generallynot treated as interested party transactions, defendants do notface a substantial risk of liability for breaches of the dutiesof good faith and loyalty.  H-M Wexford LLC v. Encorp. Inc., 832A.2d 129, 149-50 (Del. Ch. 2003).  Finally, as set forth above, plaintiff’s allegations inCount Three relating to Blankenship’s compensation are subject torelease under the Manville Settlement.  Mercier therefore failsto establish a substantial likelihood of liability as to any ofthe Amended Complaint’s three counts.  2. IndependencePlaintiff makes particularized allegations regarding theindependence of only Blankenship, Phillips, Moore, and – withrespect to Count Two – Suboleski.  Because he has not madeparticularized allegations as to the independence of at leasthalf the board, he must demonstrate that the board was eitherdominated by Blankenship or so under his influence as tosterilize its discretion.  Levine, 591 A.2d at 205.  Mercier has
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failed to make this showing.  A plaintiff “must allege specificfacts detailing why board members lacked independence or werebeholden . . . with respect to the challenged transaction.”  Inre Trump Hotels Shareholder Derivative Litig., Nos. 96 Civ. 7820(DAB), 96 Civ. 8527 (DAB), 2000 U.S. Dist. LEXIS 13550, at *23-24(S.D.N.Y. Sept. 21, 2000).  Mercier’s conclusory allegationsregarding Blankenship’s dominance and influence are thusinsufficient in the absence of allegations as to why he was ableto exercise domination over the board.  See In re InfoUSA, Inc.Shareholders Litig., 953 A.2d 963, 972 (Del. Ch. 2007).  3. Valid Business JudgmentFinally, the court turns to the second prong of the Aronsontest.  A plaintiff challenging a transaction’s validity as abusiness judgment must carry the heavy burden of raising a reasonto doubt that the transaction was taken honestly and in goodfaith, or by raising a reason to doubt that the board wasadequately informed when it made its decision.  In re J.P. MorganChase & Co. Shareholder Litig., 906 A.2d 808, 824 (Del. Ch.2005)(citing In re Walt Disney Co. Derivative Litig., 825 A.2d275, 286 (Del. Ch. 2003)).  Plaintiff must do so by pleadingparticularized facts.  Id.  With regard to Count Two, the court observes that plaintiffhas made no allegations that the directors faced a substantialrisk of liability in the Manville Litigation, thus rendering them
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interested in the approval of the settlement; nor has he madeparticularized allegations that the board failed to inform itselfadequately before approving the settlement.  The board’s rationalbusiness purpose of settling the claims against it is thusprotected by the business judgment rule.  See H-M Wexford, 832A.2d at 150.  In Count Three, plaintiff contends that the directors’approval of Blankenship’s compensation amounted to an invalidbusiness judgment such that the directors breached theirfiduciary duties to the company and its shareholders.  While thecourt acknowledges that Blankenship’s pay and other benefits are,by any standard, remarkably generous, Delaware law dictates that“the size and structure of executive compensation are inherentlymatters of judgment.”  Brehm v. Eisner, 746 A.2d 244, 265 (Del.2000)(internal citation omitted).  In the absence of facts casting a legitimate shadow overthe exercise of business judgment reflected incompensation decisions, a court, acting responsibly,ought not to subject a corporation to the risk, expense,and delay of derivative litigation, simply because ashareholder asserts, even sincerely, the belief andjudgment that the corporation wasted corporate funds bypaying far too much.  Gagliardi v. Trifoods Int’l, Inc., 683 A.2d 1049, 1051 (Del. Ch.1996).  
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III.  ConclusionTo the extent his allegations are not precluded by theManville Settlement, Mercier has failed to satisfy the Aronsonand Rales tests.  Plaintiff has not raised a reasonable doubt asto the disinterestedness or independence of a majority of theboard; nor has he demonstrated that the decisions he questionsare invalid business judgments.  Defendants having persuaded thecourt that plaintiff has failed to demonstrate futility ofdemand, the court hereby GRANTS the defendants’ motions todismiss the amended complaint (Doc. Nos. 96, 98) and DENIES theirpreviously filed motions to dismiss (Doc. Nos. 77, 79) as MOOT.  Further, the court GRANTS plaintiff’s motion to exceed thepage limit for his omnibus memorandum in opposition to themotions to dismiss (Doc. No. 105) and defendants’ joint motion toexceed the page limit for their reply memorandum (Doc. No. 108). The court withholds issuance of its Judgment Order pending itsresolution of defendants’ motion for sanctions under Federal Ruleof Civil Procedure 11.  (Doc. No. 103.)  The Clerk is directed to send copies of this MemorandumOpinion and Order to all counsel of record.  It is SO ORDERED this 30th day of September, 2009.  ENTER:
David  A.  Faber
Senior United States District Judge
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