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I. INTRODUCTION 

The Court’s Opinion and Order Granting Motion for Exceptional Case Finding and 

Attorney Fees (“Opinion”) [doc. # 566] explained in detail the bases upon which this Court 

found an exceptional case, the most significant of which is that the claim of infringement 

asserted by Allcare Health Management Systems, Inc. (“Allcare”) was completely and 

knowingly baseless.  Allcare ignored available evidence of non-infringement and failed to 

perform any investigation as to whether Highmark Inc. (“Highmark”) infringed the asserted 

claims of United States Patent 5,301,105 (“the ‘105 patent”) under any construction of any of its 

claims.  As this Court’s Opinion recognized – and in keeping with this strategy – Allcare then 

continued to pursue those frivolous claims that it knew or reasonably should have known could 

not be successful, despite myriad opportunities to withdraw those claims, all in furtherance of a 

strategy to use litigation to force licenses.  See Opinion at 27 n.6 (“Allcare’s actions align with 

the sort of conduct that gives “patent troll” its negative connotation.”).  Further aggravating 

circumstances include that Allcare engaged in deceitful conduct during the course of the 

litigation.  Opinion at 50.   

This Court has instructed Highmark to submit a brief requesting only those attorney fees 

and expert fees and expenses incurred as a result of the conduct of Allcare and its attorneys.  In 

accordance with this instruction, Highmark seeks recovery of attorney and expert fees of 

$5,212,256.27 plus expenses of $222,730.36.  The requested fees encompass the entirety of work 

directed to the asserted patent-related claims and defenses because none would have been 

incurred if Allcare had acted reasonably before asserting infringement.  However, the fees and 

expenses claimed by Highmark are not the entirety of the fees incurred by Highmark.  No claim 

is submitted for any time keeper that worked less than 10 hours over the span of the litigation.1  

                                                 
1  The one exception to this is Reed Smith senior partner James Martin due to the discrete nature of the 

work he provided. 
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No claim is made for ancillary work not directly related to the patent issues of the case.  No 

claim is made for any work performed after September 2009 when the Court issued its finding 

that there was a substantial basis for an exceptional case finding [doc. # 546] despite the fact that 

Allcare continues to drive up costs by its continued filings.2  Fees App.3 1377 (Kernick Dec.) at 

¶ 7.  These reductions are apparent in the invoices submitted under seal in Highmark’s 

Confidential Appendix (Fees App. 1-1281), and amount to a significant overall reduction from 

the total fees.  Fees App. 1377 (Kernick Dec.) at ¶ 7. 

Included within Highmark’s request are those fees and expenses incurred between receipt 

of Allcare’s April 16, 2002 cease and desist letter to the filing of Highmark’s declaratory 

judgment complaint that sought to put an end to Allcare’s frivolous threats of infringement.  As 

this Court noted, all the information that ultimately supported the finding of non-infringement 

was not only publicly available prior to Allcare’s cease and desist letter but it had been 

discovered by Allcare during the course of Mr. Shelton’s research into Highmark’s system.  

Opinion at 54.  Allcare nonetheless and without basis proceeded to threaten Highmark with a suit 

for infringement.   

Highmark should be awarded the entirety of its requested fees and expenses because 

Allcare knew or reasonably should have known that Allcare could not prove infringement 

against Highmark.  As found by this Court, Opinion at 18-19, and further confirmed herein, 

Allcare’s knowledge existed long before litigation began and even before Allcare sent Highmark 

a cease and desist letter on April 16, 2002.  PFOF 83, 92-102.4  Allcare used the critically 

                                                 
2  Roughly fifty filings have been made by, or as a result of, Allcare since this September 17, 2009 

Order.   

3  References to “Fees App.” are to Highmark’s Appendix and Confidential Appendix in Support of its 
Fees Request filed concurrently herewith.   

4  References to “PFOF” are to the Proposed Findings of Fact in Support of Highmark’s Motion for 
Exceptional Case Finding and Award of Attorney Fees and Expenses [doc. # 515-2].   
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deficient circa 2002 Seaport Survey in an attempt to leverage an unneeded license from 

Highmark (as well as essentially an entire industry of companies).  Opinion at 49-50.  When 

Highmark balked at paying for a license and filed suit to dispose of Allcare’s threats, Allcare 

aggressively asserted and failed to withdraw claims Allcare should have known to be frivolous, 

all in furtherance of Allcare’s strategy of leveraging licenses.  Id. at 36.  As shown below, under 

controlling law, this behavior alone justifies awarding Highmark the entirety of the fees and 

expenses expended in fighting Allcare’s frivolous assertions.  Indeed, “[t]he purpose of § 285 is, 

in a proper case and in the discretion of the trial judge, to compensate the prevailing party for its 

monetary outlays in the prosecution or defense of the suit.”  Central Soya Co., Inc. v. Geo. A. 

Hormel & Co., 723 F.2d 1573, 1578 (Fed. Cir. 1983).  Having found the case exceptional under 

§ 285, Highmark now should be compensated.   

No doubt Allcare will question whether Highmark is entitled to its fees and expenses 

dating from the date of Allcare’s cease and desist letter.  Because fees and expenses during the 

pre-filing period all were related to investigating the issues of infringement asserted by Allcare 

as well as exploring the defenses of invalidity and unenforceability, they were incurred in 

preparation for and the performance of legal services related to the suit.  See Lam, Inc. v. Johns-

Manville Corp., 718 F.2d 1056, 1068 (Fed. Cir. 1983) (“we interpret attorneys fees to include 

those sums the prevailing party incurs in preparation for and performance of legal services 

related to the suit.”).   

This Court’s conclusion that Allcare’s claim of infringement was frivolous when first 

asserted in 2002 is confirmed by the events of the Cerner litigation previously before this Court.  

It was there that the named inventor of the ‘105 patent, Dr. Desmond Cummings, was first 

deposed and testified that his invention required a smart system that proposed treatments in 

response to the entry of symptoms data—something that Allcare always has admitted to be 
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absent from Highmark’s system.5  [doc. # 367 at 30-31].  As shown in the record support cited in 

PFOF 63, Allcare spent the better part of the 1990s attempting unsuccessfully to find a partner to 

build the smart system claimed in the ‘105 patent.  But the idea of an operational computer 

diagnostic smart system never proved marketable and, by 1999, when Allcare commenced the 

Cerner litigation, PFOF 73, Allcare’s only hope to commercialize the ‘105 patent lay in casting 

the claims of the ‘105 patent as covering something other than, something broader than, the 

smart system that proposed treatments in response to the entry of symptom data.  Instead of 

staying true to the invention of Dr. Cummings, Allcare chose the path of trying to re-make the 

invention into something it never was and never was intended to be.  Still, as shown in the 

inventor’s repeated deposition testimony, he never went along with Allcare’s new conception of 

the scope of the patent.   

In his February 10, 2000 Cerner deposition, Dr. Cummings specifically stated that Claim 

52(c) required a “smart system” that would suggest tentative proposed modes of treatment based 

upon entered patient symptoms.  Fees App. 1334 (458:15 to 459:15); see also Fees App. 1305-

1307.  The excerpts6 of the pertinent parts of Dr. Cummings testimony in the Cerner and 

Highmark cases prove that when repeatedly asked, Dr. Cummings confirmed that the reference 

to the “tentative identification of treatments” meant that (1) this identification was done by the 

computer as part of the diagnostic smart system, and (2) the identification of treatments was not 

entered by the physician provider as Allcare eventually would come to claim.  Fees App. 1295-

1315.   

                                                 
5  Although relying herein only on the deposition testimony of Dr. Cummings from and after 2000, 

Highmark respectfully submits that Allcare’s knowledge of this “diagnostic” smart system being an 
essential element of the invention must stem from not later than 1994 when Allcare acquired the 
patent from Dr. Cummings.  PFOF 2 (patent was assigned on April 5, 1994).   

6  These excerpts are a shorter version of the excerpts of Dr. Cummings’ testimony that was entered into 
the record in this case as part of the Appendix of Highmark in Support of its Opposition to Allcare’s 
Amended Motion for Claim Construction.  [doc. # 323-324 at 361 to 420]. 
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Despite this repeated and unvarnished circa-2000 guidance of the inventor, Allcare 

knowingly and unconscionably proceeded with its efforts to convince potential licensees (like 

Highmark) and courts (like this Court and the Federal Circuit), that Dr. Cummings’ invention did 

not require this diagnostic smart system and was no more clever than a system that required the 

physician provider to enter treatment data onto a form submitted electronically to an insurance 

company.  [doc. # 434 at 37] (Allcare Opposition to Highmark’s Motion for Summary Judgment) 

(“the aim or purpose of entering the required ICD9 codes into the post-1999 system [at 

Highmark] is the completion of the authorization request form …”).  During oral argument, the 

Federal Circuit judges characterized Allcare’s logic as being circular nonsense.  See doc. # 541 at 

2-4. 

Thus, as this Court has recognized, it is beyond doubt that Allcare’s assertions of 

infringement were frivolous from the first time Allcare threatened to sue Highmark and likely 

long before.  Opinion at 50-51.  Allcare should have known that it could not prove that the 

claims of the ‘105 patent could be infringed (by any party) in the absence of a smart system 

capable of proposing treatments in response to symptom data, and it should have known this not 

later than 2000 when the inventor testified as to the scope of his invention.   

Further, Allcare’s admission that the claims of the ‘105 patent actually covered a 

diagnostic smart system, Opinion at 33, confirms Allcare’s agreement with the inventor’s own 

belief as to the scope of his invention.  Yet, what Allcare did in the Cerner litigation and 

thereafter was to abandon the inventor’s understanding of his own invention and travel down the 

path of reaping significant and undeserved license fees for little investment7 by threatening 

litigation based on Allcare’s suspect new claim construction that would have infringement occur 

by the mere electronic submission of a form requesting pre-treatment approval for medical 

                                                 
7  Allcare paid the inventor $75,000 for the ‘105 patent, plus a small royalty on any future revenues.  

PFOF 59, while having made nearly $7,500,000 from litigation forced licenses.  PFOF 71-79. 
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procedures.  Allcare was well on its way toward burning a path through the health care and 

insurance industries by using the wholly defective Seaport Survey, Opinion 51, when Highmark 

took a stand and refused to pay for a license that it did not need.  As a result of Highmark’s 

refusal to be coerced, Allcare’s patent has been seen for what it always has been, for what the 

inventor always understood it to be—a melding of a smart system that proposed treatments 

coupled with a utilization review smart system that, unfortunately for the inventor and Allcare, 

never found a marketable niche in a health care field that historically has relied upon living, 

breathing, physicians to propose treatments.  Highmark’s stand came at a substantial cost to 

Highmark, both in monetary outlay and investment of and disruption to employee time.  But 

Highmark’s stand ! by confirming the narrow scope of the ‘105 patent to require a diagnostic 

smart system ! benefits other, similarly situated health care insurers that were in the cross-hairs 

of Allcare’s licensing-by-litigation strategy and who too would have been faced with the 

decision of whether to pay Allcare or fight the good fight. 

The Court already recognized Allcare’s failure to perform a competent investigation prior 

to asserting infringement.  Opinion at 17 (the facts “leave the Court with the firm conviction that 

Hill performed either no pre-filing investigation at all, or one that was inadequate.”).  But when 

viewed in light of the fact that as long ago as 2000 even the inventor did not support Allcare’s 

proposed construction of the patent claims, it becomes obvious that the issue of whether 

Highmark actually infringed the ‘105 Patent was wholly irrelevant to Allcare’s licensing-by-

litigation business model.  Given this, Highmark respectfully submits that the exceptional nature 

of Allcare’s actions, and those of its counsel, are such that they make an award of the entirety of 

Highmark’s requested fees appropriate.   

II. DISCUSSION 

A. An Analysis of the Hybrid Lodestar Approach 

Highmark submits this brief on the reasonableness of Highmark’s requested attorney and 

expert fees and expenses.  Highmark provides herein the detail necessary to allow this Court to 
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apply the hybrid lodestar approach set forth in Maxwell v. Angel-Etts of Cal., 53 Fed. Appx. 561 

(Fed. Cir. 2002).  Under the hybrid lodestar approach, the following steps are taken to determine 

the amount of reasonable fees: 

(1) the “lodestar” figure is first determined by multiplying the number of hours 
reasonably spent on the litigation by a reasonable hourly rate; 

(2) the lodestar figure may then be increased or decreased based on a variety of 
factors, such as skill and time required, novelty of the questions involved, 
fixed or contingent fee basis, results obtained, and/or relationship between 
attorney and client. 

Id. at 568. 

The hybrid lodestar approach has its foundation in Hensley v. Eckerhart, 461 U.S. 424, 

433 (1983).  Although that case involved the Civil Rights Attorneys Fees Awards Act of 1976, 

and not the Patent Statute, the United States Supreme Court there held that “where a plaintiff has 

obtained excellent results,” a fully compensatory fee should be recovered, including for other 

claims asserted in addition to the claim upon which the litigant succeeded.  Id. at 435; see also 

Pennsylvania v. Delaware Valley Citizens’ Council for Clean Air, 478 U.S. 546, 561-62 (1986) 

(applying Hensley to fee recovery under Clean Air Act, noting that although statutes authorizing 

attorney’s fee awards “cover a wide variety of contexts and causes of action, the benchmark for 

the awards under nearly all of these statutes is that the attorney’s fee must be ‘reasonable.’”).  

Similarly, the Federal Circuit in Brasseler, U.S.A. I., L.P. v. Stryker Sales Corp., 267 

F.3d 1370, 1386 (Fed. Cir. 2001), held that a patentee in an exceptional case should be charged 

with the entire expense of the defense against a frivolous lawsuit, because the defendant “would 

not have incurred any of the fees generated in defense” if the patentee had not pursued its 

knowingly frivolous lawsuit.   “Furthermore, the district court’s failure to reach the remaining 

defenses raised by [defendant], because they were mooted by its inequitable conduct finding, 

cannot be a basis for denying fees relating to those defenses.”  Id. (citing Mathis v. Spears, 857 

F.2d 749, 755 (Fed. Cir. 1988).  See also Marctec, LLC v. Johnson & Johnson, No. 07-cv-825, 
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2010 WL 680490 (S.D. Ill. Feb. 23, 2010) (awarding all fees incurred in defense where 

exceptional case finding was based on baseless patent infringement claims). 

Likewise, the Federal Circuit confirmed that an award of the total amount of a fee request 

may be imposed in appropriate cases.  Takeda Chem. Indus., Ltd. v. Mylan Labs., Inc., 549 F.3d 

1381, 1390 (Fed. Cir. 2008) (“Although the award of the total amount of a fee request is unusual, 

we have stated that such an award may be imposed and affirmed.”); see also Loctite v. Fel-Pro 

Inc., 667 F.2d 577, 584 (7th Cir. 1981). 

In Takeda, the Federal Circuit affirmed an award of the total fees requested ! in the 

amount of $16,800,000.00, including expert fees and expenses ! for a case that lasted just over 

two years and culminated in a nine-day bench trial.  539 F.3d at 1390-91.  The Federal Circuit 

rejected the appellant’s argument that the award was excessive and found no abuse of discretion 

by the district court in awarding the full amount requested in light of baseless pre-filing 

certification letters8 from appellants compounded with litigation misconduct in the form of 

“shifting, but always baseless obviousness arguments” and the pursuit of an inequitable conduct 

claim that was “always frivolous and unsupported.”  Moreover, all attacks on the size of the 

award by the appellants were found to be without merit.   

The attacks on the award by the defendants included complaints that Takeda was seeking 

reimbursement for the work of seventy-two separate persons and that too many professionals 

attended the same meetings or court appearances, and thus Takeda should not be reimbursed for 

the duplicative use of personnel.  Takeda Chem. Indus., Ltd. v. Mylan Labs., Inc., 2007 WL 

                                                 
8  Paragraph IV certification letters are letters under the Hatch-Waxman Act submitted by generic drug 

companies to the FDA and patent owner prior to litigation alleging that a patent is invalid or not 
infringed.  See, e.g., 21 U.S.C. § 355(j)(2)(A)(vii)(IV) and 355(j)(2)(B)(iv).  Such letters can be 
likened to pre-filing letters from patent holders, such as Allcare, demanding a license in the sense that 
such letters often trigger litigation and should thus be well grounded and made in good faith.      
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840368, at *5 (S.D.N.Y. Mar. 21, 2007).  The district court rejected such arguments, finding 

instead a well organized team effort appropriate for patent litigation of this magnitude: 

While it is true that . . . Takeda’s counsel used many professionals, an 
examination of the distribution of the work reflects a well-organized team effort. 

* * * 

This argument is without merit. It would be impossible to run litigation of this 
magnitude without multiple attorneys attending some of the same meetings and 
court appearances.   

Id. at *5-6.     

 The district concluded that “the bulk of the work was appropriately concentrated in the 

hands of a team of professionals with different levels of experience and expertise.”   Id. at *5.  

This included two partners that devoted approximately 3,000 hours each to the litigation (on 

average, 1500 hours per year), and two other partners working just over 1,000 hours on the 

matter.  Two other attorneys worked a significant amount on the matter, one for just over 1,000 

hours and another for less than 500 hours.  Three associates each worked over 3,000 hours while 

three others worked less than 2,000 hours apiece and eight others worked less than 1,000 hours 

apiece.  One contract attorney worked more than 2,000 hours on the matter, while two others 

each worked over 1,000 hours, and fourteen worked more than 200 hours.  Id.   

 In total, nearly 40,000 billable hours for less than three years of litigation was found to be 

reasonable, not excessive, and not duplicative.  In contrast, Highmark requests recovery of fees 

of approximately 20,000 hours of billable time over an eight-year period.9  As set forth below in 

greater detail, the bulk of the work for Highmark in this litigation was essentially performed by 

six attorneys of different levels of experience and expertise over eight years.   

 Other rejected “attacks” in the Takeda case included complaints that Takeda’s counsel 

utilized block billing and had insufficient detail in its bills, and used attorneys in some instances 

                                                 
9  These hours do not include time spent on Allcare’s appeal.   
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to perform “clerical tasks.”  Takeda, 2007 WL 840368, at *9.  The district court rejected all such 

arguments, finding that such was the “billing practices used by Takeda’s law firm, [and] there is 

nothing misleading or inappropriate about them.”  Id.  As emphasized by the district court, “[i]n 

the Court’s experience, the records its counsel maintained reflect the standard practices of major 

law firms, in particular in the level of detail they record.”  Id.   

 Moreover, the district court held that “[w]hile it is important that attorneys delegate tasks 

that can be performed by less highly compensated personnel, it is unrealistic to expect that all of 

the work that might be described as ‘clerical,’ for example preparing and organizing materials 

for discovery and trial, can be delegated.  In a complex case, such work requires a coordinated 

effort by a team of professionals that includes attorneys and paralegals.”  Id.   

 There are other significant aspects of the Takeda decisions.  First, the award of fees 

included consideration of two elements:  the suit was knowingly frivolous from the time of 

sending the certification letters, and there was litigation misconduct throughout the case.  When 

the Federal Circuit noted in Takeda that it was rare to award the entirety of fees, it was directing 

that comment to exceptional cases that were based upon litigation misconduct in and of itself as 

noted by its reference and quotation of Beckman Instruments, Inc. v. LKB Produkter AB, 892 

F.2d 1547, 1553 (Fed. Cir. 1989): “[W]e can certainly imagine a case in which litigation 

misconduct would justify an award of attorney fees for the entire litigation.”  (emphasis added).  

As shown infra at 17-19, where the basis of the exceptional case finding is that the case was 

inherently frivolous from the outset, courts frequently use their discretion to award the entirety of 

fees and expenses.   

 Second, the district court in Takeda looked at the inadequacies of the defendants’ experts 

and noted, in a similar fashion to this Court, that: 

The defendants’ performance in this regard provides further evidence that they 
well understood that their attacks on the ‘777 Patent were groundless and would 
only succeed if Takeda did not expend the effort and resources necessary to shine 
a light on the flaws in the defendants’ arguments and if the Court did not spend 
the time necessary to learn the relevant science and understand the evidentiary 
record created by the trial submissions. 
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2007 WL 840368, at *13.   

 Third, Takeda involved litigation misconduct just as does this case.  See Opinion at 40 

(recognizing Allcare’s litigation tactics to be “frivolous and vexatious”).  The district court also 

noted the skillful presentation of complex technical matters by counsel to Takeda as confirming, 

as it should here, “a dedicated effort by a well-coordinated team” that “greatly assisted” the 

Court in reaching a decision.  2007 WL 840368 at *5.   

 Thus, Highmark respectfully submits that under Supreme Court and Federal Circuit 

precedent, all of Highmark’s attorney fees were “incurred as a result of the conduct of Allcare 

and its attorneys as discussed” in the Opinion.  Highmark’s claim for fees and expenses, for 

example, reasonably includes those associated with Highmark’s asserted claims and defenses of 

invalidity or unenforceability because Highmark “would not have incurred any of the fees 

generated in defense of this claim,” had Allcare not raised its baseless infringement allegations.  

See Brasseler, 267 F.3d at 1386. 

B. Highmark’s Attorney Fees and Expenses Are Reasonable 

This litigation has been unusually protracted even for a patent infringement action and 

has been a hard-fought matter involving complex issues of patent law and more than 590 docket 

entries.  The patent owner Allcare was represented by four separate law firms.  The falsely 

accused infringer and successful party, Highmark, was well represented by two law firms, Reed 

Smith LLP with Highmark’s Pittsburgh-based lead counsel Cynthia E. Kernick and Highmark’s 

Dallas based co-counsel, Craig B. Florence of Gardere Wynne Sewell LLP.  Time, the number of 

lawyers, and the number of issues made this litigation expensive.  But as shown below, the fees 

incurred by Highmark are reasonable, consistent with the industry standards for this type of 

litigation in the Texas courts and are in accord with the lodestar analysis.   

Highmark’s fees and expenses for this case are inherently reasonable when viewed in 

light of Allcare’s expectations while it threatened Highmark with litigation.  As this Court noted 

in its Opinion at 2, on December 11, 2002, Allcare’s counsel, Mr. Hill, advised Highmark that 
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one of Allcare’s prior targets (Trigon) had expended “over $2 million in fees” in a mere six-

month period.  Clearly, as Allcare set about to employ its licensing-by-litigation business 

strategy, it had a firm idea of just how expensive patent litigation would be for its targets.    

1. Fees 

The lodestar analysis requires the hours expended to be multiplied by a reasonable hourly 

rate for similar work.  In this regard, the Federal Circuit has condoned reliance upon the bi-

annual Report of the Economic Survey of the American Intellectual Property Law Association.  

Mathis v. Spears, 857 F.2d 749, 755-56 (Fed. Cir. 1988) (“As the law makes clear, the district 

court properly considered the surveys”).    

 Based on the AIPLA survey for 2009, the total fees and expenses incurred by Highmark 

are lower than the average rates charged for similar work.  The average litigation costs for a 

patent infringement case in Texas with more than $25 million at risk (as was this one, PFOF 185) 

was $6.1 million inclusive of all costs, though a substantial portion of cases run to $7.5 million 

or more.  Fees App. 1294.  Highmark’s fees of $5,212,256.27 and expenses of $222,730.36 are 

squarely in this accepted range for patent litigation, and are thus reasonable, particularly for the 

extraordinary length of the litigation.  Fees App. 1282.   

 The AIPLA survey of attorney billing rates for litigators in patent cases when compared 

with Highmark’s, show the following: 

 Average 

 For partners with 15-24 years experience (like  
Ms. Kernick at commencement of action) 

$467 

 For Texas practitioners $472 

 For practitioners of Ms. Kernick’s age $496 

 For practitioners from large firms $599 

 For associates $264-$329 
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 Reed Smith and Highmark had a special billing arrangement whereby all partners 

working on this case were billed at a single rate10 and all associates were billed at a single rate, 

each increasing slightly as the years progressed.  As shown above, fees charged to Highmark for 

its lead counsel, Ms. Kernick, and partner Eugene LeDonne ranged from $290/hour in 2002 to 

$380/hour in 2009, and associates were billed at the rate of $190/hour in 2002 and only 

$265/hour in 2009.11   PFOF 228-229, Fees App. 1379 (Kernick Dec.) at ¶ 17.  These rates 

demonstrate that Highmark’s rates are well within the traditional rates charged in patent 

infringement actions and are even low.  

Highmark has provided detailed charts of the hours spent by lawyer and support staff. 

Fees App. 1286, 1288.  The total hours, over the eight years of litigation, invested by 

Highmark’s lawyers and staff (by category) follow: 

 Hours 

Partners 7,233.28 

Associates 8,786.39 

Paralegals 2,097.04 

Technical Support 543.50 

 

                                                 
10  Reed Smith charged slightly higher rates, up to $500 per hour, for senior partners Fred Colen and 

James Martin, who each served discrete roles in the litigation. 

11  Highmark’s local counsel, noted trial lawyer Craig Florence, billed at $510/hour in the last year of 
litigation.  The cost of retaining Gardere must be borne by Allcare as well, since it was Allcare that 
moved to dismiss this case in the Western District of Pennsylvania, causing Highmark to retain 
counsel based in the Northern District of Texas.  PFOF 3.  This Court has determined that Allcare, in 
securing transfer of this case, made “at best obfuscatory” arguments to the U.S. District Court for the 
Western District of Pennsylvania, and that presentation of those arguments “did not live up to the 
spirit, and probably not the letter, of Rule 11.”  Opinion at 45. 
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 The reduced rates charged by Reed Smith to its long-time client Highmark cause it to 

claim only $4,846,710.02 in attorneys fees, $209,626.56 in expenses, together with expert fees 

and expenses of $378,650.05, for a total amount of $5,434,986.63.  Fees App. 1282.   

The invoices submitted separately by Highmark in support and under seal run to more 

than a thousand pages.  Fees App. 1-1281.  These invoices reflect whether the person performing 

each task is a partner, associate or legal assistant.  Portions of the invoices will show redactions 

to work billed but not claimed here, because the timekeeper had limited involvement in this case 

or because the work performed was not material to the claims under the patent statute.   

Highmark submits that the Court’s review of the invoices submitted in support of this 

brief will confirm that its counsel’s detailed time entries are realistic, appropriate, and 

reasonable.   

2. Application of the Johnson Factors 

Under Fifth Circuit law, the amount of an attorneys’ fee award must be analyzed under 

the framework of the twelve factor test set forth in Johnson v. Georgia Highway Express, Inc., 

488 F.2d 714 (5th Cir. 1974).  See, e.g.,  Cobb v. Miller, 818 F.2d 1227, 1231 (5th Cir. 1987).  A 

district court should apply the Johnson factors flexibly and need not consider all factors, as long 

as it uses the factors as the basis of its analysis, does not proceed in a summary fashion, and 

arrives at an amount that can be said to be just compensation.  Cobb, 818 F.2d at 1232; see also 

Copper Liquor, Inc. v. Adolph Coors Co., 624 F.2d 575, 581-84 (5th Cir. 1980) (explaining that 

application of Johnson factors should not be “a meaningless exercise in parroting and answering 

of Johnson’s twelve criteria”). 

a. Factor One—The Time and Labor Required 

Just as any patent case, multiple lawyers necessarily worked on this case for Highmark, 

as well as paralegals and technical support staff.  See Takeda, 2007 WL 840368, *5; Exxon 

Chem. Patents, Inc. v. Lubrugal Corp., 1994 WL 486743, *3 (S.D. Tex. 1994) (awarding 
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$5,855,593 in fees and expenses), vacated on other grounds 64 F.3d 1553 (Fed. Cir. 1995).  This 

occurred as a result of the volume of work required and the expedience required for completion 

of that work.  Fees App. 1378-79, 1381 (Kernick Dec.) at ¶¶ 13, 21.   

The key lawyers in this matter were Cynthia E. Kernick, Robert Kucler, Kevin Katona, 

Richard Ting and Eugene LeDonne (who replaced Mr. Kucler after he departed from Reed 

Smith) of Reed Smith, and Craig Florence of Gardere.  Ms. Kernick served as lead trial counsel 

and was involved in all aspects of the case on a daily basis.  Robert D. Kucler served as second 

chair and was involved in all aspects of the case on an almost daily basis until his departure from 

Reed Smith in 2007.  Eugene LeDonne, another Reed Smith partner, assumed Mr. Kucler’s role 

upon Mr. Kucler’s departure and assisted with summary judgment issues beginning in June 

2007.  Associates Kevin S. Katona and Richard T. Ting conducted legal research, managed 

discovery issues, drafted briefs and motions, and provided other support.  Craig Florence, a 

partner at Gardere, provided advice and counseling as to local matters and reviewed and 

commented on all filings and discovery matters.  As necessary to meet the demands of this 

action, other lawyers were utilized on a short-term basis for legal research, support in brief 

writing and discovery, as well as paralegals, librarians and technical support.  Fees App. 1378-79 

(Kernick Dec.) at ¶ 13. 

All of the time and labor required, beginning in June 2002, was required to investigate 

the facts and the law on patent related issues and defend the claims and counterclaims asserted 

by Allcare before and during this litigation.  Fees App. 1380-81 (Kernick Dec.) at ¶¶ 20-23.  The 

charges for the various listed attorneys and paralegals utilized by Highmark were in proportion to 

the skill required to perform the legal tasks that have been billed by Reed Smith and Gardere in 

connection with this matter.  Due to the issues involved in this case and the work required, the 

attorneys’ fees and hours incurred by Highmark in defense of Allcare’s claims were reasonable 

and necessary.  Id.   
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b. Johnson Factor Two!Novelty And Difficulty Of The 
Issues 

This case involved allegations of three claims of the ‘105 patent.  These claims were 

significantly complex that this Court appointed a special master because “[h]aving expended 

[two months] effort, the Court is still unable to issue a ruling on claim construction as the matter 

involves issues of such complexity that the Court cannot ably devote itself to that matter as well 

as manage its civil and criminal dockets.”  [doc. # 353 at 1-2].   This case was made more 

complex and more complicated by the constant shift of position by Allcare on key elements of 

claim construction as noted by this Court:  “Without reasonable explanation, Allcare presented 

Highmark with various constructions of the ‘105 patent’s claims, thus complicating Highmark’s 

ability to advance its own claim construction and to defend against Allcare’s elusive allegations.”  

Opinion at 42.  This permeated the entire litigation and Highmark’s ability to defend Allcare’s 

claims of infringement of all asserted claims was made more difficult and expensive. 

c. Johnson Factor Five—Customary Rates Charged 
for Comparable Services 

As discussed above, the hourly rates charged to Highmark by Reed Smith and Gardere 

are lower than, and certainly consistent with, those disclosed by the above-referenced AIPLA 

survey.  See supra 12-13.   

d. Johnson Factor Eight--The Amount Involved and 
Results Obtained 

Prior to commencement of suit, Allcare sent Highmark a letter suggesting that Allcare 

would seek damages of over $50 million if suit were to go forward.  See doc. # 514 (Highmark 

Appendix to Exceptional Case Motion) at APP 113.  After litigation commenced, Allcare 

submitted an expert report claiming damages of $24-42 million.  PFOF 185.  Thus, whether 

viewed from Allcare’s pre-litigation demand or its later asserted expert report, Allcare’s claim of 

damages mandated a significant defense by Highmark.   
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And in defending those claims, Highmark had complete success by demonstrating on 

summary judgment that it did not infringe any claim of the ‘105 patent.  The judgment was 

affirmed on appeal without opinion only a single day after oral argument.  [doc. # 535].    

e. Johnson Factor Nine!The Experience, Reputation 
And Ability Of The Attorneys 

Highmark’s legal team has extensive experience in patent litigation and prosecution of 

patents.  Its lead counsel, Ms. Kernick, has twenty-five years experience in patent litigation and 

other IP-related litigation, see Fees App. 1366-1370, and all other Reed Smith lawyers who 

invested significant hours on behalf of Highmark12 are registered patent attorneys who are 

experienced in litigation in numerous courts.  Fees App. 1378-79 (Kernick Dec.) at ¶ 13.  

Likewise, Highmark’s Texas counsel, Mr. Florence, has 22 years of litigation experience on a 

host of commercial and patent litigations, including patent litigations in this Court.  See Fees 

App. 1371-1373.   

f. Johnson Factor Eleven!The Nature And Length Of 
The Professional Relationship With The Client 

Reed Smith has represented Highmark for many years in many types of matters.  

However, this is the first patent related matter for which Reed Smith was retained by Highmark.   

g. Johnson Factor Twelve—Awards in similar cases 

 Similar cases involving conduct like that of Allcare have resulted in substantial awards of 

attorneys’ fees and expenses consistent with or far greater than that being requested by 

Highmark.  As discussed above, in Takeda, the Federal Circuit affirmed an award of the entire 

amount of attorneys’ fees, expert fees, and expenses in the amount of $16.8 million in a case that 

lasted just over two years.  As the Court did here with Allcare, the Takeda court found no basis 

                                                 
12  Messrs. Kucler, Katona, LeDonne, and Ting. 
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for the plaintiffs’ allegations prior to litigation and no basis to assert and pursue such allegations 

through litigation.  Other courts also have issued substantial awards.  See Bristol-Myers Squibb 

Co. v. Rhone-Poulenc Rorer, Inc., 2002 WL 1733681, at *16 (S.D.N.Y. July 26, 2002) 

(awarding “$27 million in attorney fees and disbursements under Section 285 and, over 

defendants’ objection, also awarded sanctions of almost $6 million for expert fees and pre-

judgment interest.”).  Based on 1993 attorney rates, in Exxon Chem. Patents, Inc. v. Lubrizol 

Corp., 1993 WL 268680, at *5-6 (S.D. Tex. Feb. 17, 1993), vacated on other grounds 64 F.3d 

1553 (Fed. Cir. 1995), the court awarded “attorney fees of almost $18 million and costs of over 

$235,000 pursuant to Section 285” on the liability portion of the case.  After the bifurcated 

damages portion of the case, the court awarded an additional $4,462,922 in attorneys’ fees, and 

$1,392,649 in expenses related to the damages portion of the trial.  Exxon, 1994 WL 486743. 

Other, more recent cases that found an exceptional-case on the basis of asserting and 

pursuing baseless or frivolous infringement suits also held an award of the full measure of 

attorneys’ fees and expenses to be reasonable and appropriate.  Similar circumstances existed in 

AstraZeneca AB v. Dr. Reddy’s Labs., Ltd., No. 07 Civ. 6790, 2010 WL 1375176 (S.D.N.Y. 

Mar. 30, 2010) (awarding the entirety of fees and expenses), where the court noted that: 

It is highly significant that the Federal Circuit gave the case the back of its hand 
after full briefing and argument.  One reason for concluding that a case is 
exceptional is that the issue of infringement is not close.  In this case, the issue of 
infringement was not close and this court would have so concluded even if the 
Federal Circuit had not summarily affirmed my opinion. However, the Federal 
Circuit’s summary affirmance confirms this court’s instinctive sense that 
AstraZeneca had no case and had to have known that it had no case--if not from 
the moment it filed this lawsuit, then from shortly thereafter. To quote the Federal 
Circuit on this point, summary affirmance “is appropriate, inter alia, when the 
position of one party is so clearly correct as a matter of law that no substantial 
question regarding the outcome of the appeal exists.”  

Id. at *6 (citations omitted).  There, as here, the Federal Circuit “gave the case the back of its 

hand” when it summarily affirmed the finding of non-infringement without opinion on the next 

business day following oral argument.  There is no dispute about whether the issue of 
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infringement was close!it was not, and Allcare knew it was not, yet proceeded with litigation to 

try to force a license.   

 In AstraZeneca, the district court also held that: 

For choosing that bad faith business strategy, and for cluttering a busy court with 
work that should never have had to be done, defendants should pay the full 
measure of fees and expenses incurred by defendants in getting rid of 
AstraZeneca’s baseless lawsuit. 

Id. at *1 (emphasis added).  The AstraZeneca court thus ordered the defendants to submit its 

documentation of fees and disbursements for approval.  Id. (given the recent nature of this March 

30, 2010 ruling, the amount of the award is not yet available).   

 Similarly, in Marctec, LLC v. Johnson & Johnson, No. 07-cv-825, 2010 WL 680490, at 

*10-11 (S.D. Ill. Feb. 23, 2010), the district court awarded the fully requested amount of 

$3,873,865.01 in attorneys’ fees, and $809,788.02 in expert fees and expenses.  The defendants 

prevailed on summary judgment of noninfringement, and the court noted that the defendants 

were entitled to recover all fees because the defendant “would not have incurred any of these 

costs but for [the plaintiff’s] unwarranted suit.”  Id. at *10.  Finally, in iLOR, LLC v. Google, 

Inc., Civ. A. No. 5:07-109, 2009 WL 3367391, at *4-5 (E.D.Ky. Oct. 15, 2009), the court found 

an award of attorney fees and costs “in toto” was reasonable and appropriate where “iLOR was 

aware or should have been aware of the fatal flaw in its theory of the case in this instance, even if 

it failed to recognize them for what they were.”   

h. The Other Johnson Factors 

 Highmark does not attempt herein to analyze Johnson Factors Four (the preclusion of 

other employment by the attorney due to acceptance of the case), Seven (time limitations 

imposed by the client or the circumstances) or Ten (the “undesirability” of the case) because they 

are not relevant to this Court’s determination.  Highmark’s counsel was not precluded from 

undertaking other litigation during this period, there were no time restrictions other than 
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traditional compliance with the limits of the Federal Rules in a complex case, and this litigation 

was not an undesirable civil rights type case.   

 However, Highmark submits that this Court may consider as an additional factor, 

Allcare’s business model as being one in which Allcare makes demands for licenses from a 

broad swath of an entire industry without full and required evaluation of infringement.  See 

Copper Liquor, Inc. v. Adolph Coors Co., 624 F.2d 575, 584 (5th Cir. 1980).  In Copper Liquor, 

the plaintiff prevailed on its antitrust claims and was awarded $45,000 in treble damages and 

$45,000 in attorneys’ fees.  The Fifth Circuit found that “the attorneys’ fee award was so low in 

this case as to constitute an abuse of discretion.”  Id. at 583.  The court held that the district 

court, in determining a “reasonable fee” amount, placed too much emphasis on the relatively 

small damages award.  Id. at 584.  This was particularly true because the plaintiff’s litigation 

ended the defendant’s anti-competitive conduct that persisted because the defendant knew the 

cost of litigation would deter antitrust litigation by injured parties: 

This case is evidence that “[t]he violation of an important public policy may 
involve little by way of actual damages, so far as a single individual is 
concerned . . . .  If a defendant may feel that the cost of litigation, and, 
particularly, that the financial circumstances of an injured party may mean that 
the chances of suit being brought, or continued in the face of opposition, will be 
small, there will be little brake upon deliberate wrongdoing.  In such instances 
public policy may suggest an award (of legal fees) that will remove the burden 
from the shoulders of the plaintiff seeking to vindicate the public right.” 

Id. at 584 (quoting Knight v. Auciello, 453 F.2d 852, 853 (1st Cir. 1972). 

 Similarly, this Court has recognized that Allcare’s actions could be likened to those of a 

patent troll.  Opinion at 27 n.6.  A patent troll relies upon the fact that its targets, as savvy 

business persons, likely will try to find the least expensive solution to a problem.  This business 

model, just like Allcare’s, thus demands a license fee (like Allcare ultimately did from 

Highmark) that is less than the multiple millions of dollars that will be invested in any patent 

infringement action, PFOF 71-79, knowing that a corporation may be willing to bite the bullet, 

make the payment, and avoid the ancillary distraction to its business.  The licensing-by-litigation 
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model relies upon the fact that more than 96% of patent cases settle before trial, confirming the 

potential for at least some licensing windfall if a patentee can hold on long enough.  See U.S. 

District Courts—Civil cases terminated, by Nature of Suit and Action taken, During the 12-

Month Period Ending September 30, 2009, available at http://www.uscourts.gov/judbus2009/ 

contents.cfm.  Allcare’s actions in the present case confirm that its goal was to hang on in this 

litigation long enough to benefit from the statistical probabilities, regardless of whether it had 

any hope of proving infringement. 

3. Summary of Lodestar Analysis and Johnson Factors 

For these reasons, an award of $4,846,710.02 for attorneys’ fees rendered by Reed Smith 

and Gardere through October 2009 is appropriate, reasonable and necessary to adequately 

compensate Highmark for the harm it suffered as a result of Allcare’s frivolous allegations.  Fees 

App. 1282.  This is consistent with the lodestar approach and well within the expectations of the 

AIPLA survey.   

4. Expert Witness Fees Were Reasonable And Warranted 

 This Court already has confirmed the propriety of awarding Highmark its expert fees.  

Opinion at 54.  Because the Court found that this is an exceptional case and that sanctions are 

appropriate under Rule 11, the Court found no need to exercise its inherent authority to award 

fees and expenses.  Opinion at 53.  The Court also found that Highmark is entitled to an award of 

its expert fees.  Opinion at 54.  Because expert fees cannot be awarded under 35 U.S.C. § 285, 

Highmark believes the Court intended to exercise its inherent authority to award expert fees and 

respectfully requests clarification that the Court is awarding expert fees under its inherent 

authority.   

 In assessing expert fees, it is important to note that Allcare juggled six experts during this 

case, utilizing some early on before switching to others later in this action. PFOF 162-164.  

Highmark, in contrast, retained only two experts throughout the entire litigation, one technical 
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expert (Dr. Jeremy Nobel) and one damages expert (Mark Gleason), to defend against the 

numerous and ever-changing experts designated by Allcare.  PFOF 233-234.  The fees and 

expenses incurred for such experts were only $378,650.05, which are, on their face and given the 

complexity of this action and the damages demanded by Allcare, reasonable.  PFOF 234, Fees 

App. 1282.   

5. Expenses 

After eight years of litigation, Highmark’s attorney expenses amounted to only 

$298,625.14, of which Highmark is requesting $209,626.56 because Allcare already paid 

$88,998.58 under the court-ordered Bill of Costs [doc. # 512].  Fees App. 1282.  The requested 

expenses relate to items such as duplicating, printing, scanning, document production, binding, 

exhibit and appendix preparation, postage, courier services, travel expenses, and technology and 

telephone expenses.  The expenses are reflected on the invoices submitted to the Court.  Fees 

App. 1378 (Kernick Dec.) at ¶ 11.  As shown in the cases cited above, an award of expenses goes 

hand in hand with the award of fees.   

C. Post-Judgment Interest Is Appropriate 

 Post-judgment interest is appropriate from the date of this Court’s judgment awarding 

attorney fees pursuant to 28 U.S.C. § 1961, see Mathis 857 F.2d at 759-60 (citations omitted), 

and Highmark asks this Court to award post-judgment interest at the rate of 0.42%.  Fees App. 

1374.   

D. Further Breakdown of Fees Incurred as a Result of Allcare’s Conduct 

 In its Opinion at 54, the Court stated that Highmark must take care in its briefing to 

request only those attorney fees that it incurred as a result of the conduct of Allcare and its 

attorneys as discussed in the Opinion.  As set forth above in detail, and consistent with prevailing 

law, Highmark submits that the fees and expenses for the entire duration of the litigation, and 

even from the sending of the cease and desist letter, are appropriate based on Allcare’s conduct 

and, in particular, Allcare’s failure to conduct a proper pre-filing investigation and its subsequent 
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pursuit of frivolous claims.  Given such conduct, there is essentially no isolated conduct on 

which to parse the cost to Highmark in defending this action against Allcare’s frivolous claims.   

 As shown in detail above, had Allcare considered the guidance of the inventor that the 

claims of his patent required a diagnostic smart system (and not merely the submission of a 

form), or had Allcare’s counsel conducted any pre-filing investigation or included on the Seaport 

Survey questions directed to the necessary claim elements of claims 52, 53 and 102, or had 

Allcare recognized that its admission that Claim 52 covered at least a diagnostic smart system 

meant that the claim could only be infringed by the requisite “cause and effect” of the entry of 

symptom data for tentatively identifying a proposed mode of treatment, no cease and desist letter 

would have been sent and no litigation commenced.  Thus, Highmark would have incurred no 

fees or expenses.  This justifies an award of the entire $5,434,986.63 to Highmark.  Fees App. 

1282. 

 Nonetheless, given the Court’s directive to try to tie the request to the fees incurred as a 

result of Allcare’s conduct specifically discussed in its Opinion, Highmark sets forth in its Fees 

Appendix charts, Fees App. 1283-1285, showing the fees and expenses incurred by Highmark 

based on the events referenced in the Court’s Opinion (the “Fees Charts”).  Thus, for example, 

the Fees Chart shows the fees and expenses13 incurred from the date of the cease and desist letter 

(April 16, 2002) to the commencement of the litigation in 2003 as being $186,730.76.  See Fees 

App. 1284 (Column 1).   

 The Court discusses Allcare’s conduct in continuing its pursuit of frivolous claims once 

the litigation began.  Opinion at 28.  Here, the Court found that Allcare did no post-filing 

analysis of Highmark’s system but relied, instead, on its analysis of the wholly-unrelated Trigon 

                                                 
13  The “hours worked” that supports the Fees Chart appears in detailed summary charts immediately 

behind the Fees Chart.  See Fees App. 1286-1289.   
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charts, Opinion at 29 (“And, as already discussed, reliance on the Trigon ruling is only 

reasonable to the extent Allcare investigated Highmark’s system and found it similar to that in 

Trigon – something that was never established in this case.”); Opinion at 37 (“As already 

explained, the Trigon rulings did not address infringement in any detail . . . . And Allcare’s 

reliance on Trigon as a justification for maintaining infringement claims against Highmark is 

further undermined by the dubious nature of the Trigon rulings.”).  Thus, regardless of whether 

pre-filing fees are awarded, Highmark should be entitled to its fees and expenses in the amount 

of $4,659,486.82 from the commencement of this litigation.  See Fees App. 1284 (Column 2). 

 The Court also cites in its Opinion other specific instances in time on which Allcare 

“should have realized its infringement allegations were meritless” after its counterclaims were 

filed but failed to withdraw them.  Opinion at 28.  This includes the April 14, 2004 inspection of 

Highmark’s system in which Allcare “did not even take an expert to inspect . . . notwithstanding 

Hill’s statement [that] . . . the only plausible way to bridge the gap [as to Allcare’s infringement 

claims] would be for an Allcare representative, Hill, and ‘one or more industry experts . . . to 

make an hands-on inspection’ of Highmark’s system.”  Id.  Fees and expenses from this point to 

conclusion were $3,951,545.50 as shown in the Fees Chart.  See Fees App. 1284 (Column 3).   

 The Court further found that once the Court adopted the Special Master’s claim 

construction on March 23, 2007, Allcare had to have known that Highmark’s system did not 

infringe claims 52 and 102.14  Fees and expenses from this point to conclusion were 

$1,336,156.47.  Fees App. 1284 (Column 5).   

                                                 
14 This Court mistakenly concluded that Allcare may not have known of the significance of the 

preamble of Claim 102 until the Special Master confirmed that it was a limitation of claim 102.  
However, Allcare knew of the significance of Claim 102’s preamble throughout the entirety of this 
litigation.  In its first Motion for Claim Construction, filed December 13, 2004, Allcare affirmatively 
argued the preamble to be a limitation, doc # 158, at n.9, despite the fact that it had argued precisely 
the opposite in the Trigon Case.  PFOF 15-51.  Because this Court struck the first round of claim 
construction, Opinion at 42, Highmark submits the relevant pages of Allcare’s First Motion for Claim 

      Continued on following page 
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 All of these instances of Allcare’s conduct are reflected in the Fees Chart for the 

convenience of the Court.  However, Highmark submits that the actions of Allcare in failing to 

perform a reasonable investigation, ignoring the inventor’s testimony and ignoring the obvious 

evidence of non-infringement that was available to it before it sent the cease and desist letter 

mandate that the only appropriate award based on the totality of Allcare’s conduct is the full 

amount of fees being requested.  All of such fees flow directly from Allcare’s conduct on which 

the Court made its exceptional case finding.   

III. CONCLUSION 

 As shown above, Highmark’s attorneys fees are reasonable and were necessarily incurred 

to respond to allegations of infringements asserted by Allcare without any basis in law or fact. 

Based upon the facts shown above, Highmark respectfully requests this Court to enter an order 

awarding Highmark $5,434,986.63 in attorneys fees and expenses together with post-judgment 

interest at the rate of 0.42%.   

 A prepared order is submitted electronically herewith. 

Respectfully submitted, 

By: /s/ Cynthia E. Kernick  

Cynthia E. Kernick 
Pa. ID #43912 
Kevin S. Katona 
Pa. ID #91651 
 
REED SMITH LLP 
225 Fifth Avenue 
Pittsburgh, PA  15222 
(412) 288-4176 
 
and 
 

_____________________ 

Continued from previous page 
Construction at Fees App. 1342-46.  Fees and expenses from this point to conclusion were 
$3,330,293.95 as shown in the Fees Chart.  See Fees App. 1284 (Column 4). 
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Craig B. Florence 
Texas State Bar No. 07158010 
Robert Slovak 
Texas State Bar No. 24013523 
GARDERE WYNNE SEWELL L.L.P. 
1601 Elm Street, Suite 3000 
Dallas, TX 75201 
(214) 999-3000 
 
Counsel for Plaintiff Highmark Inc. 

Dated:  April 30, 2010 
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CERTIFICATE OF SERVICE 

 I hereby certify that on April 30, 2010, I electronically filed the foregoing document with 

the clerk of court for the U.S. District Court, Northern District of Texas, using the electronic case 

filing system of the court.  The electronic case filing system sent a “Notice of Electronic Filing” 

to the attorneys of record who have consented in writing to accept this Notice as service of this 

document by electronic means. 

 I further certify that on April 30, 2010, a true and correct copy of the foregoing document 

was served by overnight mail on defendant, who is currently not represented by counsel in this 

matter:   

Allcare Health Management System, Inc. 
Attention: Mr. W. Halden Conner, President 

777 Main Street, Suite 3100 
Forth Worth, TX 76102 

 
 
 

/s/ Cynthia E. Kernick  
Counsel for Plaintiff Highmark, Inc. 
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