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PRELIMINARY STATEMENT 

1. Shortly after closing the Sale Transaction, Barclays declared a £2.262 billion 

(approximately $4.2 billion1) gain on its acquisition of LBHI's assets, resulting from “the excess 

of the fair market value of net assets acquired over [the] consideration paid” in the transaction.  

(See Ex. 4, “Barclays Results Announcement: Figures 2008” at 95)  This windfall could be 

explained by the answers to the very questions that prompted LBHI to seek discovery in this 

case.  As shown in LBHI’s moving papers, there appear to be significant discrepancies that raise 

serious questions about the economics of the Sale Transaction, the adequacy of disclosures made 

to the Court, and even whether former Lehman executives breached duties owed to Lehman in 

agreeing to this and related transactions.  These discrepancies provide “good cause” for the 

discovery the Debtor seeks.  As any responsible debtor can and must do, LBHI is examining the 

potential for claims to determine whether there are assets that should be recovered by the Estate 

for the benefit of creditors.  Contrary to Barclays’ suggestions, this is not a “wholesale attack” on 

the Sale Transaction.  LBHI has not formulated “potential claims” against Barclays.  Nor is it 

seeking to retrade the deal.  Rather, LBHI is asking for discovery to find out exactly what 

happened during the short, tumultuous, period of time at issue.   

2. In its opposition papers, Barclays sheds no light on the issues.  Barclays does not 

say how much it has actually paid in Lehman-related compensation and contract cure liabilities.  

Nor does Barclays address how or why it appears to have received a discount of approximately 

$5 billion on its purchase of LBHI’s assets, through the September 18 repurchase transaction.  

Barclays does not explain how this ancillary transaction, which was hardly mentioned in Court 

and was merely supposed to provide overnight financing in the days before the Sale Transaction 

                                                 
1 Based on the approximate foreign exchange rate as of September 22, 2008. 
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closed, ended up providing Barclays all the funds it needed to buy Lehman’s North American 

businesses and then some.   

3. LBHI does not yet know if it has claims it should assert, but it has good cause to 

seek answers.  The best way for Barclays to put these issues to rest is to provide full disclosure 

about the issues raised in LBHI’s motion.  Barclays has instead opted to fight or delay discovery.  

ARGUMENT 

4. Contrary to Barclays’ suggestion, a Rule 2004 movant does not first have to 

demonstrate that it has a claim.  (Opp. Br. at ¶ 14)  The purpose of Rule 2004 is to assist in 

identifying potential claims.  See, e.g., In re the Bennet Funding Group, 203 B.R. 24, 28 (Bankr. 

N.D.N.Y. 1996) (Rule 2004 “is properly used as a pre-litigation device to determine whether 

there are grounds to bring an action ....”); In re Bakalis, 199 B.R. 443, 447 (Bankr. E.D.N.Y. 

1996) (Rule 2004 examinations are “typically implemented in the pre-litigation stage of a 

bankruptcy case” and such “examinations may be used to prepare for initiation of litigation”).2 

Barclays’ Opposition to Discovery About Compensation Payments  
Misstates the Basis for the Requested Discovery 
 

5. When the Court was told at the hearings that, as part of the value given by 

Barclays in the transaction, Barclays would assume (i) $2 billion in liabilities to pay 

compensation and (ii) approximately $1.5 billion in contract cure costs, the Court relied on those 

numbers, in full, in assessing the value of the Sale Transaction.  (See, e.g., Ex. 17, 9/19/08 

                                                 
2  The cases cited by Barclays are not to the contrary.  See, e.g., In re Metiam, Inc., 318 B.R. 263, 271 n.6 (S.D.N.Y. 

2004) (“The purpose of a Rule 2004 examination is to assist a trustee in a bankruptcy proceeding to ‘learn 
quickly about the debtor entity’ so that he or she may ‘maximize the realization of the debtor’s estate’”) (citation 
omitted); In re Coffee Cupboard, Inc., 128 B.R. 509, 514 (E.D.N.Y. 1991) (“The scope of a Rule 2004 
examination is very broad and can be in the nature of a fishing expedition.”); In re Drexel Burnham Lambert 
Group, Inc., 123 B.R. 712, 708 (S.D.N.Y. 1991); In re Silverman, 36 B.R. 254, 258 (S.D.N.Y. 1984) (involving 
Rule 205 (predecessor to Rule 2004), “the broad latitude of which has been characterized as a ‘fishing 
expedition’”) (citation omitted). 
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Hearing Tr. at 100:22-25; id. at 101:1-4; Ex. 18, 9/17/08 Hearing Tr. at 23:5-24:8)  In fact, the 

Court found that these assumptions of liabilities were “integral” to the deal.  (Sale Order at 10)   

6. Nevertheless, Barclays contends that LBHI should get no discovery about 

compensation paid to former Lehman employees because: (1) “Barclays did not assume an 

obligation to pay $2 billion in bonus payments” to Transferred Employees, and that figure was 

purportedly only an “estimate of the potential exposure” Barclays agreed to assume (Opp. Br. at 

¶ 24); (2) LBHI can get no purchase price adjustment (id. at ¶¶ 31-32); and (3) Barclays offers to 

provide aggregate information about what it paid Transferred Employees (id. at ¶ 4).  Barclays is 

wrong on all fronts. 

7. First, Barclays’ assumed liability for compensation, an integral component of the 

consideration it was required to pay, was, according to the Asset Purchase Agreement the Court 

approved, a contractual obligation to pay a specified amount.  Article 9.1(c) of the APA states 

that Barclays  

shall … pay each Transferred Employee an annual bonus (the “08 
Annual Bonuses”), in respect of the 2008 Fiscal Year that, in the 
aggregate, are equal in amount to 100 percent of the bonus pool 
amounts accrued in respect of amounts payable for incentive 
compensation (but not base salary) and reflected on the financial 
schedule delivered to Purchaser on September 16, 2008 and 
initialed by an officer of each of Holdings and Purchaser (the 
“Accrued 08 FY Liability”).  Such 08 Annual Bonuses shall be 
awarded … so that the aggregate amount awarded shall equal 
the Accrued 08 FY Liability.  

(APA § 9.1(c) (emphasis added))  And the financial schedule to which the APA refers shows the 

Accrued ’08 FY Liability to have been $2.0 billion.  (See Motion Ex. A)  There was nothing 

optional or estimated about this obligation or amount.   

8. Second, LBHI is entitled to determine the source of that $2.0 billion number, 

which emanates from the September 16, 2008 financial schedule about which the Estate has little 
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or no information. (Motion Ex. A)  The Court, and LBHI’s board, was told that Barclays was 

assuming real liabilities and otherwise giving equivalent value for the assets it was buying.  The 

fact that Barclays has apparently paid much less than $2.0 billion in compensation suggests that 

the number was not based on a valid calculation and could have been overstated simply to justify 

a gratuitous transfer of property to Barclays.  Some documents that the Debtor has been able to 

uncover indicate that this may be so.  In the early morning of September 16, 2008, Martin Kelly3 

wrote an e-mail to Ian Lowitt and Paolo Tonucci saying:  

Well, it took all night and lots of back and forth but the deal is 
done and ready for the Board.  Final price did not change 
meaningfully—approximately a $5 bn all in economic loss versus 
our marks and $3.6 bn of resi assets left behind.  Assume we can 
fund this after everything else winds down but paolo you need to 
review this.  Also, an extra $1 bn of comp beyond our accrual 
and assumption of all trade payables in LBI and LBHI.  Took 745 
for $1b, and several data centers for $400 mm.  Bart [McDade] 
reviewed all of it before final agreement.   

(Ex. 1, 9/16/09 E-mail from Kelly to Lowitt and Tonucci (emphasis added)) 4 

9. Thus, LBHI needs discovery to determine whether the $2.0 billion assumed 

liability for compensation was a properly calculated number, with a basis, or just an invented 

number, or something in-between.  The assumption of this liability by Barclays was a critical 

component of the Sale Transaction.  If the number was simply made up to cover for the transfer 

of the Debtor’s property to Barclays, or wrongly calculated, claims to recover assets for the 

                                                 
3 Kelly was Lehman’s Managing Director of Finance & Administration.  We believe he is now Barclays’ CFO. 
4 The day before he wrote to Lowitt about “an extra 1 bn of comp beyond our accrual,” Kelly himself said that a 

bonus number of “$1.4B” did “not seem right” because “cash bonus for [the] entire firm is $1.9 b.” (Ex. 2, 
9/15/08 e-mail from Kelly to Edmond Coku).  Barclays, of course, did not purchase the “entire firm.”  So if the 
compensation accrual for all of Lehman Brothers was used, the stated assumption of liability was inflated and 
the consideration the Court was told Barclays was giving was overstated.   
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Estate might well be viable.  Thus, even if the $2.0 billion began as an “estimate,” LBHI should 

be entitled to discovery to test whether it was arrived at in good faith and was reasonable. 

10. Third, Barclays’ assertion that LBHI could not secure a purchase price adjustment 

because of paragraph 9 in the Clarification Letter (Opp. Br. at ¶ 31) is incorrect and irrelevant.  

LBHI is investigating, among other things, whether former executives may have breached 

fiduciary duties they owed to Lehman when they negotiated this deal and its post-approval 

amendments.  If such misconduct occurred (and LBHI takes no position on that yet) the 

surrender of a remedy that was put in place by the persons accused of such a breach of duty 

would be unenforceable, both as a matter of tort law and public policy.  Besides, other remedies 

could be available to LBHI if it has viable claims, including a review of the Sale Order. 

11. Finally, Barclays’ offer to provide unspecified “aggregate” compensation 

information is not enough.5  Not only is LBHI entitled to examine whether Barclays fully 

complied with Section 9.1(c) of the APA, it also must depose the former Lehman executives 

(now working for Barclays) who were, directly or indirectly, involved in or affected by the 

negotiations with Barclays.  Barclays’ discussions with these individuals about their post-transfer 

compensation, while the Sale Transaction was being negotiated, raises possible conflicts of 

interest that require examination.  The limited documents in LBHI’s possession indicate that 

significant amounts of money, including “special cash awards,” may have been promised by 

Barclays to select former Lehman executives, including some from whom we seek discovery.  

(See Ex. 3, Declaration of Rajesh Ankalkoti at ¶¶ 5-7)  Other information the Estate has been 

able to develop suggests that e-mail communications about this post-transfer compensation may 

                                                 
5  (See Ex. 3, Declaration of Rajesh Ankalkoti, dated June 22, 2009) 
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have been deliberately avoided in favor of delivering sealed envelopes.  This provides “good 

cause” for discovery on this issue.   

Barclays Should Provide Discovery About Cure Amounts  
 

12. Barclays argues that LBHI should get no discovery about contract cure payments 

because (1) LBHI allegedly can have no claim as to this issue (Opp. Br. at ¶ 35); (2) LBHI 

allegedly has the most relevant information (id.); and (3) Barclays says it has agreed to provide 

enough information.  (Id.)  These contentions miss the point.  Here, Barclays points to the text of 

the APA in arguing that the $2.25 billion entry under “Cure pmt” in the financial schedule 

attached to the APA was merely an estimate.  (Opp. Br. at ¶ 37)  But LBHI does not contend  

that $2.25 billion was an amount Barclays was obligated under the APA to pay in full.  The issue 

is just how far off the mark this purported “estimate” was, why that was so, and how that 

affected the total consideration Barclays paid.  Against an “estimate” of, first, $2.25 billion (in 

the 9/16/08 financial schedule) and then $1.5 billion (in Court the next day), Barclays wound up 

paying only about $200 million for contract cures.  Again, the Court and the LBHI board were 

told that equivalent value was being exchanged in the Sale Transaction.  The assumption of cure 

liabilities estimated to be at least $1.5 billion was a critical component of this value.  If that 

“estimate” for assumed cure liabilities was inflated, the value the Court was told Barclays would 

give in the deal was inflated.  This issue, therefore, warrants examination.   

13. In addition to the fact that Barclays apparently ended up paying only a fraction of 

these amounts after the transaction closed, another good reason discovery is necessary lies in the 

fact that shortly after concluding the Sale Transaction, Barclays reported a £2.26 billion 

(approximately $4.2 billion based on the September 22, 2008 exchange rate) gain on the 

acquisition of Lehman’s assets.  Barclays now contends that this enormous gain was earned 
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because the “acquired businesses have performed well.”  (Opp. Br. at ¶ 56)  That assertion, 

however, is belied by Barclays’ own report, which stated that “[t]he excess of the fair value of 

net assets acquired over consideration paid resulted in £2.262m in gains on acquisition.”  (See 

Ex. 4, “Barclays Results Announcement: Figures 2008” at 95 (emphasis added); see also id. 

(suggesting it would be impractical to disclose profits and losses from the acquired businesses at 

the time of the report)) 

14. Barclays’ contention that LBHI already has the information it needs is not true.   

LBHI has insufficient information as to how the numbers included in the Sale Transaction and 

presented to the Court were derived because Lehman’s key former employees now work for 

Barclays.  Nor does LBHI have information about what Barclays and these former Lehman 

employees discussed (either before or after the closing) as to the contract cure issue.  LBHI also 

lacks information about Barclays’ internal decisions as to which contracts to designate as 

“Purchased Contracts” under the APA.   

The Details of the Repurchase Transaction Were  
Not Fully Disclosed and Require Further Examination 
 

15. Much of what occurred with regard to the repurchase transactions was not 

disclosed to the Court before its approval of the Sale Transaction and LBHI does not have access 

to the people who negotiated the agreements.  Nonetheless, Barclays contends that information 

should remain immune from discovery because:  (1) public policy disfavors “unwarranted 

hindsight attacks on such court-approved transactions” (Opp. Br. at ¶ 43); (2) Barclays allegedly 

took an “enormous [] risk” in this deal (id. at ¶ 44); and (3) the Court approved these transactions 

based on its “informed” assessment of the transaction.  (Id. at ¶ 47)  Again, Barclays’ assertions 

lack merit. 
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16. First, the cases Barclays cites are inapplicable.  None addresses anything like the 

unprecedented circumstances that gave rise to the Sale Transaction, and the expedited manner in 

which it was negotiated and approved by the Court.  Indeed, while Barclays’ cases point to a  

policy generally favoring the finality of court-approved sales, they do not address the 

countervailing policy of ensuring that expediency does not shield an otherwise unfair transaction 

from scrutiny.6  Moreover, Barclays’ arguments against revisiting the Court’s Sale Order come 

with ill grace from an entity that has itself filed two post-closing Rule 60 motions to re-examine 

purported mistakes in the deal, and also has applied to approve a December 5, 2008 Settlement 

Agreement whereby Barclays received additional money it claims mistakenly was not paid to it 

under the original agreements.  If facts emerge to support it, the Debtor clearly has the same right 

to revisit the Sale Order. 

17. Second, information uncovered to date calls into question Barclays’ contentions 

that it undertook “enormous” risks and that the Court was fully informed.  For example, e-mail 

communications among senior Lehman executives indicate that the parties may have intended to 

employ the September 18 repurchase transaction, in which Lehman posted some $50 billion in 

collateral against Barclays’ $45 billion in overnight financing, to effect a gratuitous transfer of 

additional billions in securities to Barclays, essentially giving Barclays an undisclosed discount 

on the Sale Transaction.7  Among other things, this effectively would negate Barclays’ 

                                                 
6  Barclays’ quotation from Judge Posner (Opp. Br. at ¶ 58) and its insinuation that sanctions may be appropriate are 

way off base.  Not only has the Estate not filed any claims (so the case is inapplicable on its face), but LBHI is 
engaging in a wholly appropriate investigation as to how Barclays acquired billions of dollars in assets, through 
seemingly one-sided agreements, with limited creditor and judicial review.  That is what any reasonable debtor-
in-possession should be encouraged to do under these circumstances.     

7  Nowhere in the APA or related documents is there mention of a discount, as acknowledged in e-mails between 
Messrs. Reilly and Lowitt (both from Lehman) the night before the September 18 repurchase transaction.  (See 
Ex. 5 [9/17 e-mail chain])  Reilly wrote:  “I went thru all docs and did not see reference to the price haircut.  If 
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assumption of a purported $4.25 billion in liabilities as the consideration the Court was told 

Barclays would give in the Sale Transaction.8  This e-mail traffic suggests that Lehman and 

Barclays planned for LBI to intentionally default on the repurchase transaction or otherwise 

through the repurchase agreement to roll the pledged collateral into the Sale Transaction at a 

discounted price.  Martin Kelly’s description of the “final price” in the deal as including “a $5 bn 

all in economic loss versus our marks” (Ex. 1) further supports the possibility that the $50 billion 

in collateral in the repurchase agreement was given to Barclays for only $45 billion, thus giving 

Barclays an undisclosed discount. The Court was never told about this.  Even the disclosures 

noted in Barclays’ opposition fail to mention it.  (Opp. Br. at ¶¶ 49-52)   

18. Again, there is some e-mail indicating good cause for further examination.  On 

September 18 at 6:04 a.m. (before Barclays and LBI executed their repurchase transaction), 

Gerard Reilly (Lehman) wrote to Ian Lowitt (Lehman’s CFO) and Michael Gelband (another 

senior Lehman executive): 

I need some help resolving these issues today … 

3)  Not clear on the amount of block discount or how we make it 
happen.  Defaulting on repo could be the best as discount could 
be taken from haircut.  If not that then we need to give business 
an allocation of block discount so they can mark down the books 
tonight.  Does this create a problem as it could tip the broker early?  
Would we rather have that be in the sale price tomorrow?   

(Ex. 9 (emphasis added)) 
   
 
(continued…) 
 
 
 

we want conservative marks to reflect block nature we need to know how much and then can allocate to most 
logical assets.”  (Id.)  Lowitt replied:  “Since not in contract hard to see what to d[o].”  (Id.)   

8   Documents prepared by Lehman employees purporting to draft “opening balance sheets” for Barclays’ first day 
of operations after the closing of the Sale Transaction indicate that the assets being transferred under the 
September 18 repurchase transaction plus additional cash and securities were to be balanced against the $4.25 
billion in liabilities Barclays was to assume, plus an unknown $3.38 billion “equity” component that was never 
explained to the Court.  (See Exs. 6-8)   
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19. In this regard, the make up of the collateral supporting the September 18 

repurchase transaction also requires further investigation.  There are some indications that, rather 

than “step into the shoes” of the Federal Reserve repurchase agreement to provide overnight 

financing, Barclays cherry picked higher-quality collateral and used the repurchase agreement to 

take it out of the Estate.  On September 18, 2008, Eric Felder, a senior Lehman executive, wrote:  

“The barclays guys chose the assets we did not have anything to do with it.”  (Id.)  Other e-mails 

suggest Barclays selected only the most liquid and non-risky securities to purchase under the 

APA and the September 18 repurchase transaction.  (See, e.g., Ex. 10)  These indications that 

Barclays itself appears to have chosen the assets posted as collateral call into question Barclays’ 

assertion that it simply “stepped into the shoes” of the Fed and assumed significant financial risk 

in the Sale Transaction, especially because Barclays appears to have been protected by $5 billion 

of the house’s money.   

20. These questions are further complicated by modifications the parties made to the 

APA and the September 18 repurchase transaction after the Court approved the Sale Transaction.  

On September 22, 2008, the parties to the APA submitted a so-called Clarification Letter, which 

reflected substantial changes to the deal after it had been approved.  Among other things, the 

Clarification Letter fundamentally changed the APA definitions of Purchased Assets and 

Assumed Liabilities (allowing Barclays to receive for unknown reasons so-called “Schedule B” 

assets), and deleted from the APA a purchase price adjustment clause (see Clarif. Letter ¶ 9), 

which would have ensured that Barclays would not gain a windfall from post-closing price 

fluctuations in the securities it purchased, “including repos,” subject to a ceiling of $750 million.  

(APA ¶ 3.3)   
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21. The Clarification Letter also terminated the September 18 repurchase transaction 

and stated that “Seller and Purchaser shall be deemed to have no further obligations to each other 

under [that agreement] (including, without limitation, any payment or delivery obligations) ….”  

(Clarif. Letter at ¶ 13)  Notwithstanding this termination, Barclays later sought to enforce the 

September 18 repurchase transaction, demanding that LBI transfer approximately $7 billion.  

(See Ex. 11, Leventhal Decl. at ¶¶ 13-15)9  Under the December 5, 2008 settlement between the 

trustee for the SIPA liquidation of LBI, Barclays and JPMorgan Chase, securities and cash with a 

total value of over $6 billion appears to have been transferred to Barclays.  (Id. at ¶ 22)10 

22. These post-approval alterations to the Sale Transaction raise a number of 

questions, including why the Clarification Letter or statements to the Court never mentioned the 

parties’ purported agreement for Lehman to pay additional billions in cash and collateral to 

Barclays.  The complex machinations undertaken by the parties to transfer these assets to 

Barclays are impossible to accurately retrace without discovery.  Nor is it possible without 

discovery to know for certain whether Barclays received consideration to which it was not 

entitled.  In fact, when it addressed the December 5, 2008 settlement, the Court itself noted that 

future discovery might be necessary about this issue.  (See Ex. 14, Dec. 22, 2008 Hearing Tr. at 

50:18-51:6)  

The Requested Discovery Is Not Unduly Burdensome, Overbroad or Duplicative 
 

23. Barclays complains about the purported burden and overbreadth of the requested 

discovery.  (See Opp. Br. at ¶¶ 16-17, 34, 39-40, 58)  The Debtor’s request, however, covers a 

                                                 
9  It appears that by late afternoon or early evening on September 19, the parties may have known that the $7 billion 

in question was not in Barclays’ account at JPMC, and Bob Diamond, Barclays’ chairman, contacted JPMC 
regarding these funds.  (See Exs. 12-13)  

10 LBHI is not a party to the December 5, 2008 settlement.   
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defined set of individuals and documents generated over only a few weeks.  Compliance will not 

disrupt Barclays’ operations.11  There should be little burden for Barclays, for example, in 

isolating and reviewing the documents and e-mails of the relatively small number of its 

employees involved in these short-lived negotiations.  Likewise, the files of former Lehman 

employees retained by Barclays (from September 22 onward) likely are not extensive.     

24. Furthermore, Barclays’ repeated contentions that LBHI already has access to 

sufficient information on these transactions are meritless.  (Opp. Br. at ¶¶ 16, 19-21, 35, 39, 55)  

As noted in LBHI’s Motion, the Lehman executives involved in these negotiations went to work 

for Barclays and therefore are not available to LBHI.  And contrary to Barclays’ assertion (id. at 

¶ 19), personnel at Alvarez & Marsal are not a substitute; they did not participate in the 

negotiations at issue.  (See Ex. 15, Declaration of Bryan Marsal)   

25. Finally, Barclays’ contention that the Debtor rushed into this motion is baseless.  

The Debtor moved for an order under Rule 2004 only when it became evident that Barclays 

intended to resist or delay cooperative discovery.  (See Ex. 16, Declaration of Robert W. Gaffey)  

CONCLUSION 

 For the foregoing reasons and those set forth in the Motion, LBHI respectfully requests 

that the Court issue an order allowing LBHI to take the requested document and deposition 

discovery and granting such other relief as the Court deems just and proper. 

                                                 
11  LBHI does not contemplate lengthy depositions involving multiple questioners.  For the sake of efficiency and to 

reduce burden, LBHI opposes the recent attempts by third parties, WesternBank and Bank of New York, to 
piggyback on this Rule 2004 motion to secure discovery on unrelated matters.  Indeed, the transactions about 
which they seek discovery involve separate repurchase agreements and potential claims. 
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Dated:  June 23, 2009 
 New York, New York 

Respectfully submitted, 
 

  /s/ Robert W. Gaffey    
Robert W. Gaffey 
William J. Hine 
Jayant W. Tambe 
JONES DAY 
222 East 41st Street 
New York, New York  10017 
Telephone:  (212) 326-3939 
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