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Pursuant to 28 U.S.C. § 1292(b) and Federal Rule of Appellate Procedure 5,

Herbert H. Kliegerman, Paul Holman, Lucy Rivello, Timothy P. Smith, Michael G.

Lee, Dennis V. Macasaddu, Mark G. Morikawa, and Scott Sesso (“Petitioners”)

respectfully petition this Court for permission to appeal the order of December 1,

2011 (“Arbitration Order”) by the Honorable James Ware of the United States

District Court for the Northern District of California which granted motions to

compel arbitration filed by Apple Inc. (“Apple”) and AT&T Mobility LLC

(“ATTM”) and decertified a previously certified class. By order of February 1,

2012 (the “Certification Order”), the district court granted Petitioners’ request to

certify the Arbitration Order for an interlocutory appeal pursuant to 28 U.S.C.

§ 1292(b). Copies of the Arbitration Order and the Certification Order are attached

hereto as Exhibits A and B, respectively.

INTRODUCTION

Petitioners have asserted aftermarket monopolization claims on behalf of

millions of iPhone customers who were forced to use ATTM for voice and data

service despite never agreeing to any restriction on their aftermarket conduct.

Apple’s and ATTM’s anticompetitive conduct violated Section 2 of the Sherman

Act, 15 U.S.C. § 2, and inflicted tens of billions of dollars in antitrust damages

upon the iPhone consumers. The district court previously denied Apple’s motion

to dismiss the antitrust claims, denied ATTM’s motions to compel arbitration and

1
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to dismiss the antitrust claims, and also certified the action as a class action.

Following the Supreme Court’s decision in AT&T Mobility LLC v. Concepcion,

131 S. Ct. 1740 (2011), and after more than four years of extensive litigation, the

district court granted Apple’s first motion and ATTM’s second motion to compel

arbitration, decertified the class and ordered the nine Petitioners to conduct

separate arbitrations in nine different locations around the country to recover their

individual damages of a few thousand dollars each.

In certifying its Arbitration Order for interlocutory review, the district court

found “good cause to certify for immediate appeal the issue of whether Defendant

Apple is able to assert the doctrine of equitable estoppel against Plaintiffs, even

though it is a non-signatory defendant to the agreement providing for arbitration.”

Certification Order at 9 (emphasis added). The district court recognized that the

Arbitration Order is inconsistent with “the language in Mundi [v. Union Security

Life Ins. Co., 555 F.3d 1042, 1046 (9th Cir. 2009)] which indicates that the Ninth

Circuit did not mean to extend the ‘concept of equitable estoppel of third parties’

beyond the ‘very narrow confines’ delineated in previous cases” — i.e., to permit

non-signatory defendants to invoke equitable estoppel. Certification Order at 9.

As the district court concluded in the Certification Order, this Court should

permit an interlocutory appeal of the Arbitration Order at least to consider whether

the Arbitration Order mistakenly permitted Apple to invoke equitable estoppel

2
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against Petitioners despite this Court’s clear holdings in Corner v. Micor, Inc., 436

F.3d 1098, 1101(9th Cir. 2006) and Mundi, 555 F.3d at 1046, that a non-signatory

defendant, such as Apple, cannot invoke equitable estoppel against a signatory

plaintiff) In both cases, the Ninth Circuit held that equitable estoppel applies

where (i) the non-signatory “knowingly exploits the agreement containing the

arbitration clause” or (ii) the non-signatory brings claims against the signatory

defendant based upon “the close relationship between the entities involved, as well

as the relationship of the alleged wrongs to the non-signatory’s obligations and

duties in the contract.” Id. In Mundi, the Ninth Circuit added: “we see no basis for

extending the concept of equitable estoppel of third parties in an arbitration context

beyond the very narrow confines delineated in these two lines of cases.” Mundi,

555 F.3d at 1046. This case does not fall within either of those “very narrow

confines,” and this interlocutory appeal is necessary to correct the district court’s

The district court declined to certify an appeal as to Petitioners’ arguments
that (i) ATTM abandoned its right to seek arbitration by failing to take an
immediate appeal as provided for by Section 16(a) of the Federal Arbitration
Act (“FAA”), 9 U.S.C. § 16(a); and (ii) Apple abandoned any right it might have
had to seek arbitration by including in its own consumer contracts a provision
providing that all claims against it must be brought in court. Petitioners also
argued in opposition to ATTM’s and Apple’s motions to compel arbitration that
they could not be compelled to arbitrate here because the high cost of pursuing
their antitrust claims individually, whether in arbitration or in court, rendered
vindication of their statutory rights irrational and impossible, as the Second Circuit
has just held in In re American Express ‘Litig., No. 06-187 1, 2012 U.S.
App. LEXIS 1871 (2d Cir. Feb. 1, 2012) (“Amex II]”).
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misinterpretation of Mundi before nine unnecessary individual arbitrations take

place in numerous locations around the country.

FACTUAL BACKGROUND

Apple and ATTM market and sell the iPhone, an immensely popular product

first sold to the public on June 29, 2007. Petitioners allege that pursuant to a secret

agreement between Apple and ATTM entered into before any iPhones were sold,

ATTM was the exclusive provider of wireless voice and data service to iPhone

customers in the United States. Petitioners allege that the agreement between

Apple and ATTM provided, inter a/ia, that ATTM would be the exclusive provider

of iPhone voice and data service for five years despite the fact that no iPhone

customers agreed to that restriction on their conduct in the aftermarket. Apple and

ATTM never disclosed the terms of their agreement to anyone.

To obtain voice and data service, Petitioners and all other iPhone customers

accepted ATTM’s standard service contract, which contains an arbitration clause

and class action waiver. To activate their iPhones, they also accepted Apple’s

standard iTunes Terms of Service (“iTunes Agreement”), which required them to

bring all their claims against Apple oniy in court, not by arbitration. In practical

effect, Apple invokes equity first to relieve it of its own contract and then to

enforce someone else’s contract.

Petitioners allege that Apple and ATTM have unlawfully monopolized the

4
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aftermarket for iPhone voice and data service2 in a manner that has harmed

competition and injured consumers by increasing prices for that service in violation

of Section 2 of the Sherman Act, 15 U.S.C. § 2. Petitioners also allege that Apple

has unlawfully monopolized the aftermarket for iPhone applications in a manner

that has harmed competition and injured consumers by increasing prices for those

applications in violation of Section 2 of the Sherman Act, 15 U.S.C. § 2.

On October 1, 2008, the district court denied ATTM’s motion to compel

arbitration and granted in part and denied in part Apple’s motion to dismiss the

complaint.3 Apple then sought permission from the district court to appeal the

interlocutory order, which the district court denied. ATTM decided not to exercise

its right to take an immediate appeal under Section 16(a) of the FAA, 9 U.S.C.

§ 16(a). Extensive class certification discovery, including expert discovery, then

ensued. The district court granted class certification on July 8, 2010. This Court

denied Apple’s and ATTM’s petition for permission to appeal the class

2 Because iPhone customers possessed the right to terminate their contracts
with ATTM at any time by paying an early termination fee of $175, all iPhone
customers at all times had the right to participate fully in the aftermarket as soon as
they purchased their iPhones. In re Apple and AT&TM Antitrust Litig., 596 F.
Supp. 2d 1288, 1304 (N.D. Cal. 2008) (Plaintiffs allege the aftermarket began “at
the point of purchase and initiation of service”).

Apple did not seek to compel arbitration in the first round of motions.

The district court also granted Apple’s motion for partial summary judgment
directed to Petitioners’ Computer Fraud and Abuse Act (18 U.S.C. § 1030) claims
on that same date.

5
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certification decision pursuant to Federal Rule of Civil Procedure 23(f) on October

19, 2010.

On August 1, 2011, Apple moved for the first time and ATTM again moved

to compel arbitration of Petitioners’ claims based upon the recent Supreme Court

decision in Concepcion, 131 S. Ct. 1740. Petitioners opposed the motions to

compel arbitration on four different grounds. First, Petitioners argued that

Concepcion does not require arbitration in this case because Petitioners cannot

vindicate their own right to bring antitrust claims in nine individual arbitrations,

since the cost to investigate and prosecute their own claims (requiring each one to

prosecute a full antitrust trial) made it impossible for them to do so. Second,

Petitioners argued that ATIM had abandoned its right to compel arbitration when

it made a strategic decision not to take an immediate appeal from the district

court’s October 1, 2008 order denying their original motion to compel arbitration

in this case, despite having taken appeals in eight other cases in this Circuit

denying identical motions to compel arbitration, choosing instead to litigate this

case for more than two years before renewing its motion. Third, Petitioners argued

that Apple, which had its own contract with Petitioners that required them to bring

all their claims against Apple only in court and then chose to litigate with

Petitioners in court for more than four years before ever asserting any right to

arbitrate, had no right to invoke the contrary arbitration clause in ATTM’s contract

6

Case: 12-80012     02/09/2012     ID: 8063765     DktEntry: 1-2     Page: 10 of 54



with Petitioners. And fourth, Petitioners argued that, as a nonsignatory defendant,

Apple could not invoke ATTM’s arbitration clause under equitable estoppel.

The district court granted Apple’s and ATTM’s motions, has certified the

Arbitration Order for interlocutory appeal, and has stayed the litigation.

THE COURT SHOULD EXERCISE ITS DISCRETION TO
ACCEPT THIS APPEAL PURSUANT TO 28 U.S.C. § 1292(b)

A. The Arbitration Order Presents A Controlling Question Of Law

Whether Apple, which had its own contract with Petitioners that disallows

arbitration, may invoke an arbitration clause in the contract between Petitioners

and ATTM to compel Petitioners to arbitrate their claims against Apple is a

controlling question of law in this case. An issue is “controlling” if “resolution of

the issue on appeal could materially affect the outcome of litigation in the district

court” and is not “collateral to the basic issues” in the dispute. In re Cement

Antitrust Litig., 673 F.2d 1020, 1026-27 (9th Cir. 1982). An issue need not be

dispositive of the lawsuit to be controlling. See United States v. Woodbury, 263

F.2d 784, 787-88 (9th Cir. 1959); Sierra Foothills Pub. Util. Dist. v. Ciarendon

Am. Ins. Co., No. CV F 05-0736, 2006 U.S. Dist. LEXIS 55863, at *7 (E.D. Cal.

July 25, 2006).

As the district court recognized in the Certification Order, Apple did not

dispute that this question is a controlling question of law in its opposition to

Petitioners’ request for permission to appeal in the district court. Certification

7
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Order at 4-5 (summarizing Apple’s arguments).5 It is impossible to imagine a

question more likely to materially affect the outcome of the litigation than whether

the claims should be heard in court or in nine separate arbitrations.6

B. There Is Substantial Ground For Difference Of Opinion

Whether equitable estoppel may be invoked to require one party to arbitrate

with another with whom it has not agreed to arbitrate — or even worse, with whom

it has agreed not to arbitrate — has spawned a considerable body of jurisprudence,

replete with varying tests and standards formulated in different districts and

circuits. Compare Corner, 436 F.3d 1098, and Mundi, 555 F.3d 1042 (discussing

two lines of equitable estoppel cases based on federal law relied upon by the Ninth

Circuit), with Lawson v. Life of the South Ins. Co., 648 F.3d 1166, 1170-71(11th

Cir. 2011) (holding for the first time that in the Eleventh Circuit, courts must apply

state, not federal, equitable estoppel jurisprudence). Recent Supreme Court

precedent casts a cloud over the doctrine of equitable estoppel in the arbitration

ATTM, likewise, did not dispute in the district court that Petitioners’ request
for permission to appeal raised controlling questions of law. See Certification
Order at 5 (summarizing ATTM’s arguments).
6 This Court previously has accepted interlocutory appeals from orders
compelling a plaintiff to arbitrate. See Kuehner v. Dickinson & Co., 84 F.3d 316
(9th Cir. 1996); City and County of San Francisco v. United Airlines, 616 F.2d
1063 (9th Cir. 1979).

8
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context.7

This Court first discussed equitable estoppel in the arbitration context in

detail in Corner, where the Court considered whether the plaintiff, a non-signatory

to any arbitration agreement, was compelled to arbitrate his ERISA claims against

his employer and the retirement plan’s investment adviser under an arbitration

agreement between the employer and the investment adviser. 436 F.3d at 1099.

The Court identified “two lines of cases” applying equitable estoppel in the

arbitration context. Id. at 1101. In the first line of cases, “nonsignatories have

been held to arbitration clauses where the nonsignatory knowingly exploits the

agreement containing the arbitration clause despite never having signed the

agreement.” Id. (quoting E.I. DuPont de Nernours & Co. v. Rhone Poulenc Fiber

& Resin Intermeds., 269 F.3d. 187, 199 (3d Cir. 2001) (emphasis original) (internal

quotations omitted)). In the second line of cases, “signatories have been required

Because equitable estoppel may compel a party to arbitrate a claim against
another with whom it has not agreed to arbitrate (or even, as Apple has here,
agreed not to arbitrate), the doctrine conflicts with the Supreme Court’s decisions
in Stolt-Nielsen S. A. v. An/ma/Feeds Int’l Corp., 130 S. Ct. 1758 (2010) and
Concepcion, 131 S. Ct. 1758, holding that parties have an iron-clad right to
determine with whom and how they will arbitrate and with whom and how they
will not arbitrate. In Stolt-iVielsen, 130 S. Ct. at 1774, the Supreme Court stated
plainly that owing to “the contractual nature of arbitration ... parties may specify
with whom they choose to arbitrate their disputes.” Even more directly, in
Concepcion, the Supreme Court stated that a party may “limit with whom they will
arbitrate.” 131 S. Ct. at 1743 (citing Stolt-Nielsen, 130 5. Ct. at 1774) (emphasis
added).

9
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to arbitrate claims brought by nonsignatories ‘at the nonsignatory’s insistence

because of the close relationship between the entities involved.” Id. (first

emphasis in original and second emphasis added). Corner fell within the first line

of cases because the investment adviser sought to invoke equitable estoppel against

a nonsignatory. Id. at 1101-02. Ultimately, the Court held that Corner was not

bound by the arbitration agreement between his ernployer and the investment

adviser. Id. at 1103-04.

The Court next discussed equitable estoppel in the arbitration context in

Mundi, where the defendant life insurance company sought to invoke equitable

estoppel to require the plaintiff to arbitrate her claims under an arbitration clause in

a loan agreement that was secured by the life insurance policy. The life insurance

company was not a party to the loan agreement. Mundi, 555 F.3d at 1043. Thus,

the parties in Mundi were aligned exactly like the parties in this case: a

nonsignatory defendant seeking to enforce another party’s arbitration agreement

with the plaintiff. Citing to its earlier decision in Corner, the Court noted in Mundi

that it previously had “examined two types of equitable estoppel in the arbitration

context.” Mundi, 555 F.3d at 1046. The Court also noted that Mundi did not fall

within either of the “two lines of cases” previously discussed in Corner. Id.

(“Neither line of cases addresses the precise situation we face.”). In doing so, the

10
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Court expressly distinguished DuPont, in which the nonsignatory was the plaintiff

who brought claimc against the signatory, rather than the other way around. Id.

In Mundi, the Court refused to “extend[] the concept of equitable estoppel of

third parties in an arbitration context beyond the very narrow confines delineated

in these two lines of cases,” and it affirmed the district court’s denial of the

defendant’s motion to compel arbitration. Mundi, 555 F.3d at 1046. After holding

that it would not extend equitable estoppel beyond the “very narrow confines” of

those two lines of cases, this Court also discussed how two other Circuits

addressed “a situation similar” to it. Id. (citing Sokol Holdings, Inc. v. 8MB

Munai, Inc., 542 F.3d 354 (2d Cir. 2008), American Bankers Ins. Group, Inc. v.

Long, 453 F.3d 623 (4th Cir. 2006), and Brantley v. Republic Mortgage Ins. Ca,

424 F.3d 392 (4th Cir. 2005)). In the context of that discussion of Second and

Fourth Circuit jurisprudence, the Court noted that Mundi’s claim that USLIC

breached the life insurance policy was “not ‘intertwined with the contract

providing for arbitration’ — the Equity Line Agreement” Mundi, 555 F.3d at 1047

(citations omitted).

This Court’s discussion of other Circuits’ jurisprudence led the district court

to conclude incorrectly that the Ninth Circuit “did not articulate, as a general

principle, the proposition that non-signatory defendants may not compel arbitration

of claims brought by a signatory plaintiff.” Arbitration Order at 10. Despite this

11
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Court’s holding in Mundi that it would not extend equitable estoppel beyond the

“very narrow confines” of the existing two lines of cases — neither of which

permits a nonsignatory defendant to invoke equitable estoppel against a signatory

plaintiff — the district court incorrectly held that Mundi “failed to ‘address[] the

precise situation” presented in such a case. Arbitration Order at 10 (citing Mundi,

555 F.3d at 1046). Therefore, according to the district court, in Mundi this Court

“looked to other circuits for guidance.” Id.

In certifying the Arbitration Order for interlocutory appeal, the district court

conceded that its analysis was inconsistent with “the language in Mundi which

indicates that the Ninth Circuit did not mean to extend the ‘concept of equitable

estoppel of third parties’ beyond the ‘very narrow confines’ delineated in previous

cases.” Certification Order at 9 (quoting Mundi, 555 F.3d at 1046). Thus, the

district court found “a substantial ground for difference of opinion” exists as to this

issue. Id.

Petitioners respectfully submit that in Mundi the Ninth Circuit limited

equitable estoppel to the “very narrow confines” of the two existing lines of cases,

placing a case such as this, where a nonsignatory defendant seeks to invoke

another’s arbitration agreement, beyond the reach of equitable estoppel. Since

there is genuine difference of opinion on whether this Court meant what it said,

this Court should decide that question. This case presents the Ninth Circuit with a

12
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clear opportunity to resolve any doubt about the reach of equitable estoppel in the

arbitration context after Mundi.

C. An Interlocutory Appeal Will Materially Advance The Outcome
Of The Litigation

In certifying the Arbitration Order for interlocutory appeal, the district court

correctly determined that an immediate appeal may materially advance the ultimate

resolution of the litigation since it “avoids the possibility that the Ninth Circuit

might reverse the [Certification] Order upon an appeal by Plaintiffs following

arbitration, which would render such arbitration nugatory.” Certification Order at

9 n.27.

Because the antitrust claims of each individual Petitioner require proof of

among other things, the relevant market, market power, market impact, and

antitrust damages, each of the nine individual arbitrations will be a full-blown,

complex, extensive, and costly antitrust trial — not at all the kind of simplified

proceeding typical of a small consumer claim envisioned by the arbitration clause

in the contract with ATTM.8 See Amex III, 2012 U.s. App. LEXI5 1871, at *2435

(holding after concepcion that an arbitration agreement is not enforceable in a case

8 Petitioners submitted detailed expert affidavits in the district court,
undisputed by Apple and ATTM, showing the expert costs alone would exceed
several hundred thousand dollars for each individual arbitration.
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where “plaintiffs are able to demonstrate that the practical effect of enforcement

would be to preclude their ability to bring federal antitrust claims”).

Moreover, the arbitration clause requires that each Petitioner bring his own

individual claim in a separate arbitration (“the arbitrator may not consolidate more

than one person’s claims”) and that each arbitration take place where the Petitioner

resides (“any arbitration hearing will take place in the county ... of your billing

address”) under the law of that jurisdiction (“[tjhe law of the state of your billing

address shall govern”). The nine individual arbitrations will, therefore, take place

in nine different counties in four different states (Alameda, Los Angeles, San

Bernardino, and San Diego Counties in California, Clark County in Nevada, New

York and Richmond Counties in New York, and Kings County in Washington).9

Each of the nine cases will be protracted, complex antitrust arbitrations on

different schedules before separate panels. It is reasonably foreseeable that it will

take several years of active litigation to finish all the cases. It is also predictable

that different panels will rule in different ways on, among other things, the issues

Since the arbitration clause does not provide for arbitration between any
parties other than Petitioners and ATTM, there is no assurance that arbitration can
proceed against both ATTM and Apple conducted together. Thus, there is a real
prospect that each Petitioner may have to conduct two separate arbitrations, one
against ATTM and another against Apple, for a nightmarish grand total of 18
separate antitrust arbitrations.

14
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to be determined, the scope of discovery to be permitted, the admissibility of

evidence, and the ultimate arbitration result.

Following each arbitration, under Section 12 of the FAA, 9 U.S.C. § 12, the

unsuccessful party will have three months from the date of the award to move to

vacate or modify the award. Thus, the district court will be burdened with a series

of motions, coming in over many months or years, to vacate or modify the

arbitration awards. All of the motions will have in common the overarching

question of arbitrability, which would still be open. Undoubtedly, though, the

separate cases will spawn other separate post-award issues.1°

In sum, it is impossible to imagine anything less efficient than scattering

these nine Petitioners across the country for nine separate, lengthy, expensive,

complex antitrust arbitrations before nine different arbitration panels in nine

different jurisdictions in four different states, from each of which separate motions

to enforce, vacate, modify, or set aside the awards must be brought and resolved

10 Moreover, each Petitioner may have to wait for all the separate cases to be
finished before any of them will be permitted to proceed with an appeal. Federal
Rule of Civil Procedure 54(b) provides that, except in extraordinary circumstances,
where the court expressly determines “that there is no just reason for delay,” a
judgment resolving fewer than all the claims between all the parties is not final and
appealable until all the claims between all the parties have been resolved.
Predictably enough, an “early” Plaintiff’s Rule 54(b) motion for the immediate
entry of a final judgment vacating the award in his case would be met with a
hypocritical argument from Apple and ATTM that “piecemeal appeals” should be
avoided. But the very best way to avoid piecemeal appeals on an issue common to
all the Plaintiffs is to permit a single appeal now.

15
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over a period of years. It is especially irrational to proceed that way because, after

all those protracted and duplicative proceedings, if any Petitioner prevails on

appeal, that will establish that all of the prior effort had been totally unnecessary.

By contrast, an interlocutory appeal would be decided substantially sooner

than all nine arbitrations. At its conclusion, the parties would know where and

how this matter is to be heard. If the claims are to be heard in court, there will be

one trial, not nine, and the trial will vindicate the rights of Petitioners and the class

members as well. And if they are to be heard in separate arbitrations, at least the

parties will know that with certainty, so they will not be at risk of wasting

tremendous time, money, and effort. By any rational measure of efficiency in the

administration ofjustice, an interlocutory appeal should be permitted.

CONCLUSION

For the foregoing reasons, Petitioners respectfully request that the Court

permit an appeal from the Arbitration Order under 28 U.S.C. § 1292(b).

Dated: February 9,2012 WOLF HALDENSTEIN ADLER
FREEMAN & HERZ LLP

By:

________

Francis M. Gregorek
Rachele R. Rickert
Symphony Towers
750 B Street, Suite 2770
SanDiego,CA 92101
Telephone: 619/239-4599
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2

3

4

5 IN THE UNITED STATES DISTRICT COURT

6 FOR THE NORTHERN DISTRICT OF CALIFORNIA

7 SAN FRANCISCO DIVISION

8 In re Apple & AT&TM Antitrust Litigation NO. C 07-05152 JW

9 ORDER GRANTING MOTIO S TO
COMPEL ARBITRATION AND

10 GRANTING MOTIONS TO DECERTIFY
CLASS

11

____________/

12 1. INTRODUCTION

13 In this case, Plaintiffs are purchasers of Apple iPhones and subscribers to cellular service

14 from AT&T Mobility (“ATTM”). Plaintiffs allege that Apple, Inc. (“Apple”) and ATTM entered

15 into an undisclosed agreement under which the two companies agreed that for a period of time, all

16 iPhones sold by Apple would be configured so that purchasers in the United States would be

17 required to sign a cellular service agreement with ATTM. Plaintiffs allege that although they were

18 of the expectation that they would be under contract with ATTM for two years, they were unaware

19 that Apple and ATTM had agreed, without Plaintiffs’ knowledge or consent, to make ATTM the

20 exclusive provider of voice and data services for the iPhone for five years. Further, Plaintiffs allege

21 that this agreement between Apple and ATTM was contrary to Plaintiffs’ reasonable expectations

22 that they would be under contract with ATTM for only two years, and could switch at any time to

23 another carrier after paying an early termination fee. () Finally, Plaintiffs allege that because the

24 arrangement was undisclosed and extended beyond the initial disclosed terms, the arrangement

25 violates the Sherman Act. (Id.)

26

27

( Revised Consolidated Amended Class Action Complaint ¶J 134-150, Docket Item28 No. 109.)
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I The service contract that each purchaser signed with ATTM contains an agreement that any

2 dispute between the purchaser and ATTM must be resolved by arbitration. ATTM now moves the

3 Court to compel Plaintiffs to arbitrate the claims that are being made against it in this lawsuit and to

4 decertify the class.2 There is no arbitration agreement in the sales contract between iPhone

5 purchasers and Apple. Nor is the ATTM service contract incorporated into the Apple sales

6 transaction by reference. However, on equitable grounds, Apple also moves the Court to compel

7 Plaintiffs to arbitrate the claims being made by Plaintiffs against it in this lawsuit and, consequently,

8 to decertify the class.3

9 The Court conducted a hearing on October 3, 2011. Based on the papers submitted to date

10 and oral argument, the Court GRANTS Defendant ATTM’s Motion to Compel Arbitration,

11 GRANTS Defendant Apple’s Motion to Compel Arbitration and GRANTS Defendant ATTM and

12 Apple’s Motions to Decertify Class.

13 IL BACKGROUND

14 A detailed outline of the background and procedural history of this case may be found in the

15 Court’s October 1, 2008 Order.3 The Court reviews the relevant procedural history as it relates to

16 the present Motions.

17 On October 1, 2008, the Court denied Defendant ATTM’s motions to compel arbitration and

18 to dismiss, on the ground that Defendant ATTM’s arbitration agreement with Plaintiffs was

19

20

21

________________________

22 2 (Defendant AT&T Mobility LLC’s Notice of Motion and Motion to Compel Arbitration
and to Stay Case, hereafter, “ATTM Motion,” Docket Item No. 504; Defendant AT&T Mobility

23 LLC’s Notice of Motion and Motion to Decertify Class, hereafter, “Decertify Motion,” Docket Item
No. 511.)

24
(Defendant Apple’s Notice of Motion and Motion to Compel Arbitration and for

25 Decertification, hereafter, “Apple Motion,” Docket Item No. 514.)

26 ‘ ( Order Denying Defendant AT&TM’s Motion to Compel Arbitration and to Dismiss;
Denying Defendant AT&TM’s Motion to Stay Discovery; Granting in part and Denying in part

27 Defendant Apple’s Motion to Dismiss, hereafter, “October 1 Order,” Docket Item No. 144.)

28
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I unconscionable under state law.5 (See October 1 Order at 7-10.) The Court also denied Defendant

2 ATTM’s motion to dismiss, on the ground that the state laws in question were not preempted by the

3 Federal Arbitration Act (“FAA”). (See id. at 11.) Finally, the Court granted in part and denied in

4 part Defendant Apple’s motion to dismiss. ( jj at 12-30.) In particular, the Court denied

5 Defendant Apple’s motion to dismiss Plaintiffs’ antitrust claims under Section 2 of the Sherman Act,

6 on the ground that Plaintiffs had adequately alleged that Defendant Apple had sufficient market

7 power in certain aftermarkets.6 jj at 12-18.) On July 8, 2010, the Court granted Plaintiffs’

8 motion for class certification.7

9 On September 15, 2010, the Court stayed proceedings in this case, on the grounds, inter a/ia,

10 that Defendants had raised “significant legal questions as to the proper interpretation of Newcal

II Indus.. Inc. v. IKON Office Solution,” and because “Newcal’s implications for the type of class

12 action claim at issue” in this matter “may be a case of first impression.”8 On December 9, 2010, the

13 Court continued the stay in this case on different grounds, namely, the fact that the Supreme Court’s

14 then-pending decision in AT&T Mobi1i LLC v. Concepcion “could likely simplify the legal

15

16

______________

17 In particular, the Court found that it was “undisputed that Plaintiffs signed an Arbitration
Agreement” with Defendant ATTM which included a waiver specifying that “class arbitrations and

18 class actions are not permitted” under the Agreement. (October 1 Order at 6.) However, the Court
found that this class action waiver was unconscionable and thus unenforceable, on the ground that it

19 violated the “Discover Bank standard” articulated by the California Supreme Court. ($ jj at 7-10

20
(citing Discover Bank v. Superior Court, 36 Cal. 4th 148 (2005)).)

6 In finding that Plaintiffs had adequately alleged their antitrust claims against Defendant
21 Apple, the Court relied upon a Ninth Circuit opinion which held that there “can be a legally

cognizable aftermarket in a single brand’s products, even if that market is created by a contractual
22 relationship.” (jç at 14 (citing Newcal Indus., Inc. v. IKON Office Solution, 513 F.3d 1038, 1048-

50 (9th Cir. 2008)).) Thus, the Court found that even though the “alleged aftermarket [was]
23 predicated on an initial contractual relationship between Defendants and iPhone purchasers,”

24
Plaintiffs’ Complaint was still adequate under Newcal. (j at 14-15.)

( Order Granting Defendant Apple’s Motion for Summary Judgment; Granting in part
25 Plaintiffs’ Motion for Class Certification; Denying Folkenflik & McGerity’s Motion for

26
Appointment as Co-Lead Counsel, hereafter, “July 8 Order,” Docket Item No. 466.)

8 (S Order Granting Defendants’ Motion to Stay Proceedings at 5-6, Docket Item No.
27 493.)

28 3
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1 questions [in this case] and conserve judicial resources.”9 On April 27, 2011, the Supreme Court

2 issued its decision in Concepcion,’° which prompted the present Motions.

3 III. STANDARDS

4 It is fundamental that “a party cannot be required to submit to arbitration any dispute which

5 [it] has not agreed so to submit.” Samson v. NAMA Holdings, LLC, 637 F.3d 915, 923 (9th Cir.

6 2010) (citations omitted). An agreement to arbitrate is a waiver of valuable rights that are both

7 personal to the parties and important to the open character of our state and federal judicial systems.

8 Id.

9 However, it is well established that “[a]rbitration provides a forum for resolving disputes

10 more expeditiously and with greater flexibility than litigation.” Lifescan, Inc. v. Premier Diabetic

11 Servs., Inc., 363 F.3d 1010, 1011(9th Cir. 2004) (citation omitted). Congress created the Federal

12 Arbitration Act (“FAA”) to “overrule the judiciary’s longstanding refusal to enforce agreements to

13 arbitrate. . . and place such agreements on the same footing as other contracts.” (citation

14 omitted). “A party to a valid arbitration agreement may ‘petition any United States district court for

15 an order directing that such arbitration proceed in the manner provided for in such agreement.” jçj

16 at 1012 (quoting 9 U.S.C. § 4). The district court’s “role is limited to determining whether a valid

17 arbitration agreement exists and, if so, whether the agreement encompasses the dispute at issue.”

18 j4; see also Chiron Corp. v. Ortho Diagnostic Sys., Inc., 207 F.3d 1126, 1130 (9th Cir. 2000).

19 A court interpreting the scope of an arbitration provision should apply ordinary state law principles

20 of contract construction. See First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 944 (1995).

21 “[Amy doubts concerning the scope of arbitrable issues should be resolved in favor of arbitration.”

22 Moses H. Cone Mem’l Hosp. v. Mercury Const. Corp., 460 U.S. 1, 24-25 (1983). Thus, arbitration

23 should only be denied where “it may be said with positive assurance that the arbitration clause is not

24 susceptible of an interpretation that covers the asserted dispute.” AT&T Tech., Inc. v. Commc’n

25
(Order Vacating Case Management Conference and Staying Proceedings Pending the

26 Supreme Court’s Decision in AT&T Mobility v. Conception [sic] at 1, Docket Item No. 499.)

27 ° 131 S.Ct. 1740(2011).

28 4

Case: 12-80012     02/09/2012     ID: 8063765     DktEntry: 1-2     Page: 26 of 54



Case5:07-cv-05152-JW Document553 FiIedl2/01/11 Pages of 15

1 Workers, 475 U.S. 643, 650 (1986) (quoting United Steelworkers v. Warrior Gulf Navigation Corp.,

2 363 U.S. 574, 582-83 (1960)).

3 IV. DISCUSSION

4 A. ATTM’s Motion to Compel Arbitration

5 Defendant ATTM moves the Court to (1) compel Plaintiffs to arbitrate their claims on an

6 individual basis; and (2) stay this litigation, on the ground that the Supreme Court’s recent decision

7 in Concepcion compels the conclusion that the FAA requires Plaintiffs to pursue their disputes with

8 Defendant on an individual basis. (ATTM Motion at 2-7.) Plaintiffs respond that: (1) Defendant

9 ATTM has waived its right to seek arbitration of Plaintiffs’ claims; and (2) the arbitration clause in

10 Defendant ATTM’s contracts with Plaintiffs cannot be enforced, because enforcing it would prevent

11 Plaintiffs from vindicating their statutory rights under the Sherman’ The Court considers each

12 contention in turn.

13 1. Waiver
—

14 At issue is whether Defendant ATTM has waived its right to seek arbitration of Plaintiffs’

15 claims.

16 “Because waiver of the right to arbitration is disfavored, ‘any party arguing waiver of

17 arbitration bears a heavy burden of proof.” Fisher v. A.G. Becker Paribas, Inc., 791 F.2d 691, 694

18 (9th Cir. 1986) (citation omitted). “A party seeking to prove waiver of a right to arbitration must

19 demonstrate: (1) knowledge of an existing right to compel arbitration; (2) acts inconsistent with that

20 existing right; and (3) prejudice to the party opposing arbitration resulting from such inconsistent

21 acts.” jçj. Where there was “no existing right to arbitration” because the “then-prevailing law of

22 [the] circuit” would have rendered such a motion “futile,” there can be no waiver of the right to

23 arbitration. See Letizia v. Prudential Bache Sec., Inc., 802 F.2d 1185, 1187 (9th Cir. 1986).

24 Here, Plaintiffs contend that by failing to “take an immediate appeal of this Court’s October

25 2008 Order denying its motion to compel arbitration,” Defendant ATTM has “abandoned any right it

26
(Plaintiffs’ Opposition to Defendant AT&T Mobility LLC’s Motion to Compel

27 Arbitration and to Stay Case at 3-25, hereafter, “ATTM Opp’n,” Docket Item No. 516.)

28
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I may have had to arbitrate Plaintiffs’ claims.” (ATTM Opp’n at 4-7.) Upon review, however, the

2 Court finds that this contention misstates Ninth Circuit law. As of October 2008, when the Court

3 denied Defendant ATTM’s motion to compel arbitration, the prevailing law of the Ninth Circuit held

4 that arbitration agreements of the type at issue in this case were unconscionable, on the basis of

5 California’s Discover Bank rule. See, e.g., Shrover v. New Cingular Wireless Services, Inc., 498

6 F.3d 976, 981-84 (9th Cir. 2007) (applying the Discover Bank rule to determine that a class

7 arbitration waiver was unconscionable and thus unenforceable). Thus, in October 2008 it would

8 have been futile for Defendant ATTM to appeal the Court’s denial of its motion to compel

9 arbitration to the Ninth Circuit. Waiver should not be found on the basis of a party’s failure to

10 undertake a futile act. Therefore, the Court finds that Defendant ATTM did not waive its right to

11 arbitration by failing to appeal.12 Letizia, 802 F.2d at 1187.

12 Further, the Court rejects Plaintiffs’ contention that Defendant ATTM no longer has the right

13 to demand arbitration, because Plaintiffs “have been greatly prejudiced by [Defendant ATTM’sj

14 choice to litigate rather than appeal [the Court’s October 1 Order].” (ATTM Opp’n at 9-10.)

15 Specifically, Plaintiffs contend that: (1) they have incurred significant expenditures in fees and costs

16 in litigating this case; and (2) Defendant ATTM has engaged in discovery procedures that would not

17 have been available to it in arbitration, (Id.) However, under Ninth Circuit law, such conduct does

18 not constitute “prejudice” sufficient to deprive a defendant of its right to compel arbitration, once

19 that right has become available due to a change in the prevailing law. As the Ninth Circuit has

20 explained, when a party to an agreement that makes “arbitration of disputes mandatory” chooses to

21 “violate[] that agreement” by opting to litigate claims in court, any “extra expense” incurred by that

22
12 On April 27, 2011, the Supreme Court held that “California’s Discover Bank rule” is

23 “preempted by the FAA,” and thus overturned Ninth Circuit caselaw which relied on the Discover
Bank rule to find that class action waivers in arbitration agreements are unconscionable.

24 Concepcion, 131 5. Ct. at 1753. On May 11, 2011, the parties filed a Joint Status Report in which
Defendants expressed their intention to file renewed motions to compel arbitration, post-

25 Concepcion, and requested the Court to set a briefing schedule for their anticipated motions to
compel arbitration. ( Joint Status Report Regarding U.S. Supreme Court’s Recent Decision in

26 AT&T Mobility LLC v. Concepcion at 1-2, Docket Item No. 500.) On June 15, 2011, the Court
lifted the stay in the case and set a briefing schedule for Defendants’ Motions to Compel Arbitration.

27 (See Docket Item No. 502 at 2.)

28 6
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1 party as a result of its “deliberate choice of an improper forum, in contravention of [its] contract”

2 cannot be charged to the other party. Fisher, 791 F.2d at 698. Similarly, the fact that parties

3 “engaged in discovery” under such circumstances “does not constitute sufficient prejudice to

4 establish waiver [of the right to compel arbitrationj.” jj. at 697.

5 Accordingly, the Court finds that Defendant ATTM has not waived its right to compel

6 arbitration.

7 2. Plaintiffs’ Statutory Rights Under the Sherman Act

8 Plaintiffs contend that the arbitration clauses in their respective contracts with Defendant

9 ATTM are unenforceable under federal law because enforcing them would prevent Plaintiffs from

10 vindicating their statutory rights under the Sherman Act.

11 In general, federal statutory rights are subject to arbitration, and in particular, “antitrust

12 claims can be arbitrated.” Nghiem v. NEC Electronic. Inc., 25 F.3d 1437, 1441-42 (9th Cir.

13 1994). The fact that arbitration procedures “do not provide for broad equitable relief’ does not mean

14 that “individual attempts at conciliation” by way of arbitration are baffed, simply because a federal

15 statute may make such equitable relief available. Gilmer v. Interstate/Johnson Lane Corp., 500 U.S.

16 20,32(1991).

17 Here, Plaintiffs contend that in the “context of [an] antitrust case” such as this one, the class

18 action waiver in Defendant ATTM’s arbitration agreement provides Defendant ATTM with “de

19 facto immunity from liability for federal statutory violations” and is thus “unenforceable under

20 federal law.” (Id. at 10-1 1.) However, the Court finds that this contention is misguided for several

21 reasons. First, it is well established in the Ninth Circuit that claims involving federal statutory

22 rights, and in particular federal antitrust claims, are subject to arbitration. Nghiem, 25 F.3d at

23 144 1-42. Second, the Supreme Court has specifically considered the very arbitration agreement at

24 issue in this case, and has determined that it is enforceable, on the grounds that the agreement

25

26

27

28 7
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1 “essentially guarantee[d]” that “aggrieved customers who filed claims” would “be made whole.”3

2 Concepcion, 131 S. Ct. at 1753.

3 Plaintiffs’ contention that the arbitration agreement “forecloses Plaintiffs’ public injunction

4 remedy,” and is therefore void, is also misguided. (ATTM Opp’n at 23-25.) The Supreme Court

5 has clearly stated that the fact that arbitration procedures “do not provide for broad equitable relief’

6 does not render those procedures void. Gilmer, 500 U.S. at 32.

7 Accordingly, the Court GRANTS Defendant ATTM’s Motion to Compel Arbitration.’4

8 B. Defendant Apple’s Motion to Compel Arbitration

9 Defendant Apple moves that the Court (1) order Plaintiffs to arbitrate their claims against

10 Defendant Apple, on the ground that Plaintiffs are equitably estopped from refusing to arbitrate their

11 claims against Defendant Apple; and (2) decertify the class. (Apple Motion at 5-18.) Plaintiffs

12 respond that Defendant Apple may not compel Plaintiffs to arbitrate their claims against Defendant

13 Apple, because: (1) Defendant Apple is a non-signatory defendant, and such parties may not use

14 equitable estoppel to compel arbitration; and (2) even if the doctrine of equitable estoppel were

15 available here, Defendant Apple fails to meet the Ninth Circuit’s test for whether equitable estoppel

16 may be applied against Plaintiffs in these circumstances.’5The Court considers each of these

17 contentions in turn.

18
‘‘ In the wake of Concepcion, the same conclusion has been reached by a number of other

19 courts. See, e.g., Cruz v. Cingular Wireless LCC, 648 F.3d 1205, 1215 (11th Cir. 2011) (stating that
the argument that “an arbitration agreement may be invalidated on public policy grounds where it

20 effectively prevents the claimant from vindicating her statutory cause of action” is “foreclosed” in
relation to the particular arbitration agreement at issue in both and in this case, because the

21 Supreme Court “examined this very arbitration agreement and concluded that it did not produce
such a result”) (emphasis in original).

“ After Concepcion, a number of district courts, including several in this District, have
23 granted similar motions brought by Defendant ATTM to compel arbitration and decertify classes

that had been certified pre-Concepcion. See. e.g., In re Arnle and AT&T iPad Unlimited Data Plan
24 Litig., No. C 10-02553 RMW, 2011 WL 2886407 (N.D. Cal. July 19, 2011); Nelson v. AT&T

Mobility LLC, No. C 10-4802 TEH, 2011 WL 3651153 (N.D. Cal. Aug. 18, 2011);
25 Kaltwasser v. AT&T Mobility LLC, No. C 07-00411 JF, 2011 WL 4381748 (N.D. Cal. Sept. 20,

2011).
26

(Plaintiffs’ Opposition to Defendant Apple’s Motion to Compel Arbitration and to Stay
27 Case at 4-24, hereafter, “Apple Opp’n,” Docket Item No. 515.)

28 8
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1. Whether Non-Signatory Defendants May Assert Equitable Estoppel

2 At issue is whether the fact that Defendant Apple is a non-signatory to the arbitration

3 agreement precludes it from compelling Plaintiffs to arbitrate their claims.

4 “The right to compel arbitration stems from a contractual right,” which generally “may not

5 be invoked by one who is not a party to the agreement and does not otherwise possess the right to

6 compel arbitration.” Britton v. Co-op Banking Group, 4 F.3d 742, 744 (9th Cir. 1993) (citation

7 omitted). However, the Ninth Circuit has recognized that under principles of equitable estoppel a

8 non-signatory may compel a signatory to an arbitrate. $ Mundi v. Union Sec. Life Ins. Co., 555

9 F.3d 1042, 1045-46 (9th Cir. 2009). Under the doctrine of equitable estoppel, a party may be

10 precluded “from claiming the benefits of a contract while simultaneously attempting to avoid the

11 burdens that contract imposes.” (citation omitted). Courts, including this one, have

12 identified two strands of the equitable estoppel doctrine that support a non-signatory’s right to

13 compel a signatory to arbitrate a claim being made against the non-signatory.’6First, equitable

14 estoppel applies “where the ‘signatory to a written agreement containing an arbitration clause must

15 rely on the terms of the written agreement in asserting its claims against the [non-signatory].”7

16 Second, equitable estoppel is appropriate where “the issues the [non-signatory] is seeking to resolve

17 in arbitration are intertwined with the agreement that the estopped party has signed.”8

18 Here, Plaintiffs contend that Defendant Apple is not entitled to assert the doctrine of

19 equitable estoppel to compel arbitration, on the ground that the Ninth Circuit, in Mundi, “held that a

20 non-signatory defendant may not compel arbitration of claims brought against it by the signatory

21 plaintiff.” (Apple Opp’n at 7-8.) Upon review, however, the Court finds that Plaintiffs misstate the

22 holding in Mundi. The court in Mundi considered whether “a nonsignatory [defendant] to [an]

23
‘ ( Order Denying Deutsche Bank’s Motion to Compel Arbitration at 3-4, Docket Item

24 No. 329 in Jones v. Deutsche Bank AG. et al., No. C 04-05357-JW.)

25 ‘‘ (jj at 3 (citing Hawkins v. KPMG LLP, 423 F. Supp. 2d 1038, 1050 (N.D. Cal. 2006))

26
(emphasis in original).)

(j at 3-4 (citing JLM Indus., Inc. v. Stolt-Nielsen SA, 387 F.3d 163, 177 (2d Cir.
27 2004)).)

28 9
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I arbitration agreement. . . can require [a signatory plaintiff] to arbitrate her claims against [the

2 defendant].” Mundi, 555 F.3d at 1044. Given the facts before it, the court found that the defendant

3 could not compel the plaintiff to arbitrate her claims. jçj at 1046. However, the court did not

4 articulate, as a general principle, the proposition that non-signatory defendants may not compel

5 arbitration of claims brought by a signatory plaintiff. Rather, the court acknowledged that prior

6 Ninth Circuit cases had failed to “address[j the precise situation” presented in the case, and looked

7 to other circuits for guidance. jj In particular, it observed that the “Second Circuit addressed a

8 [similar] situation” in a case in which “the defendants, who were nonsignatories to an arbitration

9 agreement, sought to compel a signatory to arbitrate its claims against the defendants on estoppel

10 grounds.”9 The court observed that the Second Circuit had determined that a non-signatory may

11 “compel a signatory to arbitrate based on estoppel,” so long as two requirements were met: (1) “the

12 subject matter of the dispute [must be] intertwined with the contract providing for arbitration”; and

13 (2) there must be a “relationship among the parties of a nature that justifies a conclusion that the

14 party which agreed to arbitrate with another entity should be estopped from denying an obligation to

15 arbitrate a similar dispute with the adversary which is not a party to the arbitration agreement.” j
—‘

16 (citing Sokol Holdings, 542 F.3d at 359-62). The court went on to find that, in the case before it, the

17 plaintiff’s claim was not “intertwined with the contract providing for arbitration,” and concluded

18 that the defendant was not entitled to compel the plaintiff to arbitrate her claims. j

19 Thus, far from holding that non-signatory defendants may not compel arbitration of claims

20 by a signatory plaintiff, the Ninth Circuit in Mundi indicated that a non-signatory defendant may

21 “compel a signatory to arbitrate based on estoppel,” so long as the two requirements outlined

22 above—namely, that the subject matter of the dispute is “intertwined” with the contract, and that there

23 is a sufficient “relationship” between the parties—are met.2° Mundi, 555 F.3d at 1046. Therefore, the

24

_________________________

25 (citing Sokol Holdings, Inc. v. BMB Munai. Inc., 542 F.3d 354 (2d Cir. 2008)).

26 20 A similar conclusion regarding the ability of a non-signatory defendant to compel a
signatory plaintiff to arbitrate its claims under the doctrine of equitable estoppel has been reached,

27 post-Mundi, by other district courts in the Ninth Circuit. See, e.g., ValueSelling Assocs., LLC v.

28 10
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I Court concludes as a matter of law that the mere fact that it is a non-signatory does not preclude

2 Defendant Apple from invoking the doctrine of equitable estoppel to compel Plaintiffs to arbitrate.

3 Having made this finding, the issue becomes whether the principles of equitable estoppel apply to

4 the claims being asserted by Plaintiffs against Defendant Apple in this case.

5 2. Whether Equitable Estoppel May Be Applied Here

6 At issue is whether Defendant Apple satisfies the requirements to invoke the doctrine of

7 equitable estoppel against Plaintiffs to compel arbitration.

8 The Court recognizes that the Mundi court stated that it saw “no basis for extending the

9 concept of equitable estoppel of third parties in an arbitration context beyond the very narrow

10 confines delineated” in the Ninth Circuit’s previous cases in this area. Mundi, 555 F.3d at 1046.

11 However, one of the cases the Ninth Circuit explicitly acknowledged as recognizing a basis for

12 asserting equitable estoppel against a third party in an arbitration context involved “the issue of a

13 nonsignatory [to an arbitration agreement] seeking to enforce an arbitration agreement against a

14 signatory.” j4 Because the case in which that issue was presented involved a non-signatory

15 bringing claims against a signatory, rather than a signatory bringing claims against a non-signatory,

16 the Mundi court looked to caselaw from other circuits—including the Second Circuit’s opinion in

17 Sokol Holdings—for guidance in how to address the “precise situation” in which the non-signatory to

18 the agreement is the defendant rather than the plaintiff. In particular, after describing the Second

19 Circuit’s reasoning in Sokol Holdings and setting forth the two “requirements” for the assertion of

20 equitable estoppel under such circumstances that were established in that opinion, the Mundi court

21 proceeded to apply that reasoning to the case before it. Thus, the Court understands the Mundi court

22 to have relied upon Sokol Holdings to clarify that in order for equitable estoppel to be applied in

23 situations of this type—namely, situations in which a non-signatory defendant is seeking to enforce

24

25

26

__________________________

27 Temple, 2009 WL 3736264, at *67 (S.D. Cal. Nov. 5, 2009).

28 11
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I an arbitration agreement against a signatory plaintiff—the two requirements of “intertwining claims”

2 and a “relationship” must be satisfied.2’

3 Upon review, the Court finds that both of the requirements for equitable estoppel are met in

4 this case. First, as to the “intertwining” of the claims, Plaintiffs themselves have contended

5 throughout this litigation that their antitrust and related claims against Defendant ATTM and

6 Defendant Apple arise from their respective ATTM service contracts.22 At Plaintiffs’ request, the

7 Court certified a single unified class as follows: “All persons who purchased or acquired an iPhone

8 in the United States and entered into a two-year agreement with [Defendant ATTM] for iPhone

9 voice and data service [at] any time from June 29, 2007, to the present.” (July 8 Order at 25.) Thus,

10 Plaintiffs are now estopped from contending otherwise.

Ii Second, as to the relationship between Defendants ATTM and Apple, Plaintiffs themselves

12 have alleged that there is a “relationship” between ATTM and Apple, inasmuch as Plaintiffs’ claim

13 against Defendant Apple centers on their allegations that Defendants ATTM and Apple entered into

14 an agreement prior to the commercial release of the iPhone whereby purchasers of the iPhone would

15 “be locked into using ATTM after the expiration of their initial two-year service contracts.”23 (

16 October 1 Order at 3-5.) Having agreed to arbitrate any claim growing out of their respective

17 contractual relationships with ATTM, and having made a claim arising from that contractual

18

_____________

19 21 Other courts in the Ninth Circuit, following Mundi, have arrived at a similar conclusion.
See, e.g., NS Holdings LLC v. Am. Intern. Grp. Inc., No. SACV 10-1123 DOC, 2010 WL 4718895,

20 at *4 (C.D. Cal. Nov. 15, 2010) (allowing defendants who were non-signatories to an insurance
policy to “compel compliance with the policy’s arbitration provision,” because plaintiffs’ claims

21 were “intertwined” with the policy agreement).

22 22 (See. e.g., Plaintiffs’ Reply Memorandum of Points and Authorities in Further Support of
their Motion for Class Certification at 10, Docket Item No. 422 (contending that class certification

23 would be appropriate in this case, because “Plaintiffs and all other Class members signed the same
integrated two-year service contracts,” which means that “whether they contractually agreed to give

24 monopoly power to Apple and ATTM in the iPhone voice and data aftermarket.. . can and should

25
be answered the same way for everyone”) (emphasis in original).)

23 In determining whether there is a “relationship” between defendants for purposes of
26 equitable estoppel, courts have looked to the allegations set forth in a plaintiff’s complaint to assess

whether the plaintiff “understood” the defendants to have a relationship. See. e.g., Ragone v.
27 Atlantic Video at Manhattan Center, 595 F.3d 115, 127 (2d Cir. 2010).

28 12
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I relationship against both ATTM and Apple in which they allege that both Defendants jointly

2 subverted rights under the contract, Plaintiffs are now estopped from refusing to arbitrate against

3 Defendants ATTM and Apple, jointly. Mundi, 555 F.3d at 1046.

4 Plaintiffs’ contention that there is no “close relationship between the entities involved,”

5 because Defendant Apple is “neither the parent nor a subsidiary” of Defendant ATTM, is misguided.

6 (Apple Opp’n at 9.) In discussing the “requirement” that there be a “relationship” between the

7 parties in order for equitable estoppel to be applicable, the Ninth Circuit did not state that the

8 relationship must involve a corporate relationship between the defendants. Instead, the Ninth

9 Circuit looked to Sokol Holdings, in which the Second Circuit described the “relationship”

10 requirement in the abstract. Sokol Holdings, 542 F.3d at 36 1-62. Rather than stating that the

11 relationship in question must always involve a corporate relationship among the defendants, the

12 Second Circuit explained that estoppel, in these circumstances, “flow[s] . . . from the conclusion that

13 the relationships among the parties developed in a manner that made it unfair for [the party that

14 refuses to arbitrate with a non-signatory] to claim that its agreement to arbitrate ran only to [the

15 signatory] and not to [the non-signatory].” j at 361. As subsequent Second Circuit cases
ct

16 following Sokol HoIdins make clear, the non-signatory need not be a parent or subsidiary company

17 of the signatory for the requisite “relationship” to be found.24

18

19

20

21

22
24 See, e.g., Ragone, 595 F.3d at 118, 126-28 (holding that the doctrine of equitable estoppel

23 applied to compel a plaintiff to arbitrate with a non-signatory defendant, where the signatory
defendant was AVI, a “digital broadcast and film production and post production company,” and the

24 non-signatory defendant was ESPN, “the well-known cable television sports news service,” which is
neither the parent nor the subsidiary of AVI); see also Republic of Iraa v. ABB AG, 769 F. Supp. 2d

25 605, 611-12 (S.D.N.Y. 2011) (explaining that the “relationship” required for a court to apply
estoppel in this context may be found if the “non-signatory’s dispute with the signatory is ‘bound

26 up’ with a dispute already in arbitration between the two signatories to the arbitration agreement”)
(citing Choctaw Generation Ltd. P’ship v. Am. Home Assurance Co., 271 F.3d 403, 407 (2d Cir.

27 2001)).

28 13
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1 Thus, the Court finds that Defendant Apple satisfies the requirements for applying the

doctrine of equitable estoppel against Plaintiffs.25 Accordingly, the Court GRANTS Defendant

3 Apple’s Motion to Compel Arbitration.26

4 In light of the Court’s disposition of Defendants’ Motions to Compel Arbitration, the Court

also GRANTS Defendants’ Motions to Decertify Class.

6 V. CONCLUSION

7 The Court GRANTS Defendants ATTM and Apple’s Motions to Compel Arbitration and to

8 Decertify Class.

9 In light of this Order, the Court VACATES that portion of its July 8, 2010 Order certifying a

10 class, The case is STAYED while Plaintiffs pursue their claims in arbitration.

11 The Clerk shall administratively close this file. Upon completion of the arbitration, any

12 party may move to have this case reopened.

13

14 Dated: December 1 2011

_______________________________

JA SWARE
15 U ed States District Chief Judge

16

17

18

19

_________________________

20 25 On November 22, 2011, Plaintiffs brought a recently decided case to the Court’s attention
on the ground that it “pertains to Apple’s motion to compel arbitration.” ( Docket Item No. 551

21 at 1 (citing Lenox Maclaren Surgical Corp. v. Medtronic, Inc., No. 11-1251, 2011 U.S. App. LEXIS
22961 (10th Cir. Nov. 15, 2011)).) Upon review, however, the Court finds that Medtronic is
inapposite. First, Medtronic is an unpublished Tenth Circuit opinion which is expressly designated
not to be binding precedent. Medtronic, 2011 U.S. App. LEXIS at *1. Second, the court in

23 Medtronic applied Eleventh Circuit caselaw, rather than Ninth Circuit or Second Circuit caselaw, in
determining whether, in the case before it, equitable estoppel permitted a non-signatory to a contract

24 to compel a signatory to arbitrate. jj at *12..l3. Finally, the court merely found that, given the
specific circumstances of the case before it, the district court had not erred in denying the non-

25 signatory defendant’s motion to compel arbitration. jj at * 17-21.

26 26 Plaintiffs also contend that Defendant Apple has waived its right to compel arbitration.
(S. Apple Opp’n at 13-22.) However, for the same reasons discussed above in relation to

27 Defendant ATTM, the Court finds that Defendant Apple has not waived that right.

28 14
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1 THiS IS TO CERTIFY THAT COPIES OF THIS ORDER HAVE BEEN DELIVERED TO:

Adrian Frank Davis adrian.davis@lw.com
Alexander H. Schmidt schmidt@whath.com

3 Alfred Carroll Pfeiffer Al.Pfeiffer@lw.com
Archis Ashok Parasharami aparasharami@mayerbrown.com

4 Arthur William Lazear awl@hoffmanandlazear.com
Christopher E Ondeck condeck@crowell.com

5 Christopher S. Yates chris.yates@lw.com
Damian Rene Fernandez damianfernandez@gmail.com

6 Daniel Allen Sasse dsasse@crowell.com
Daniel Murray Wall dan.wall@lw.com

7 David Eldon Crowe dcrowe@crowell.com
Donald M. Falk dfalk@mayerbrown.com

8 Francis M. Gregorek gregorek@whath.com
H. Tim Hoffman hth@hoffmanandlazear.com

9 Jason C. Murray jmurray@crowell.com
Jeffrey H. Howard jhoward@crowell.com

10 Lola Abbas Kingo lola.kingo@lw.com
M. Van Smith mvsmith@sbcglobal.net

11 M. Van Smith mvsmith@sbcglobal.net
Marisa C. Livesay livesay@whath.com

12 Mark Carl Rifldn rifkin@whath.com
Max Folkenflik max@fmlaw.net

13 Michael Milton Liskow liskow@whath.com
Morgan Matthew Mack mmm@hoffmanandlazear.com

14 Rachele R. Rickert rickert@whath.com
, d Randall Scott Newman rsn@randallnewman.net

15 Sadik Harry Huseny sadik.huseny@lw.com
Satyanand Satyanarayana satyanand.satyanarayana@lw.com

J) 16 Shari Ross Lahlou slahlou@crowell.com
Stephen DeNittis sdenittis@shabeldenittis.com

17 Wm. Randolph Smith wrsmith@crowell.com
Zachary W. Biesanz biesanz@whath.com

18

19 Dated: December 1, 2011 Richard W. Wieking, Clerk

20
By: Is! JW Chambers

21 Susan Imbriani
Courtroom Deputy

23

24

25

26

27

28
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2

3

4

5

6 IN THE UNITED STATES DISTRICT COURT

7 FOR THE NORTHERN DISTRICT OF CALIFORNIA

8 SAN FRANCISCO DIVISION

9 In re Apple & AT&TM Antitrust Litigation NO. C 07-05152 JW

10 ORDER GRANTING IN PART AND
DENYING IN PART MOTION FOR

11 LEAVE TO FILE MOTION FOR
RECONSIDERATION OR TO CERTIFY

12 FOR INTERLOCUTORY APPEAL;
CERTIFYING FOR INTERLOCUTORY

. i 13 APPEAL RE. THE ASSERTION OF
EQUITABLE ESTOPPEL BY A NON

14 SIGNATORY DEFENDANT AGAINST A
SIGNATORY PLAINTIFF; STAYING

15 CASE

__________________/

1•

16

17 Presently before the Court is Plaintiffs’ Motion for Leave to File Motion for Reconsideration

18 or to Certify for Interlocutory Appeal.’ The Court finds it appropriate to take the Motion under

19 submission without oral argument. $ Civ. L.R. 7-1(b). Based on the papers submitted to date, the

20 Court GRANTS in part and DENIES in part Plaintiffs’ Motion for Leave to File Motion for

21 Reconsideration or to Certify for Interlocutory Appeal. The Court CERTIFIES for interlocutory

22 appeal solely as to the issue of whether a non-signatory defendant may assert equitable estoppel

23 against a signatory plaintiff.

24

25

26

27
‘ (Plaintiffs’ Notice of Motion and Motion for Leave to Seek Reconsideration and/or in

Addition to Amend the Order to Certify for Immediate Interlocutory Appeal; Memorandum of
LO Points and Authorities in Support Thereof, hereafter, “Motion,” Docket Item No. 554.)
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I A. Background

2 A detailed outline of the background and procedural history of this case may be found in the

3 Court’s October 1, 2008 Order.2 The Court reviews the relevant procedural history as it relates to

4 the present Motion.

5 On October 1, 2008, the Court denied Defendant ATTM’s motions to compel arbitration and

6 to dismiss, on the ground that Defendant ATTM’s arbitration agreement with Plaintiffs was

7 unconscionable under state law.3 (See October 1 Order at 7-10.) The Court also denied Defendant

8 ATTM’ s motion to dismiss, on the ground that the state laws in question were not preempted by the

9 Federal Arbitration Act (“FAA”). ( at 11.) Finally, the Court granted in part and denied in

10 part Defendant Apple’s motion to dismiss. ($ jj,. at 12-30.) In particular, the Court denied

11 Defendant Apple’s motion to dismiss Plaintiffs’ antitrust claims under Section 2 of the Sherman Act,

12 on the ground that Plaintiffs had adequately alleged that Defendant Apple had sufficient market

13 power in certain aftermarkets.4 ($j. at 12-18.)

14 On July 8, 2010, the Court granted Plaintiffs’ motion for class certification.5

15

16
2 Order Denying Defendant AT&TM’s Motion to Compel Arbitration and to Dismiss;

17 Denying Defendant AT&TM’s Motion to Stay Discovery; Granting in part and Denying in part

18
Defendant Apple’s Motion to Dismiss, hereafter, “October 1 Order,” Docket Item No. 144.)

In particular, the Court found that it was “undisputed that Plaintiffs signed an Arbitration
19 Agreement” with Defendant ATTM which included a waiver specifying that “class arbitrations and

class actions are not permitted” under the Agreement. jj at 6. However, the Court found that this
20 class action waiver was unconscionable and thus unenforceable, on the grounds that it violated the

“Discover Bank standard” articulated by the California Supreme Court. jj. at 7-10 (citing
21 Discover Bank v. Superior Court, 36 Cal. 4th 148 (2005)).

22 In finding that Plaintiffs had adequately alleged their antitrust claims against Defendant
Apple, the Court relied upon a Ninth Circuit opinion which held that there “can be a legally

23 cognizable aftennarket in a single brand’s products, even if that market is created by a contractual
relationship.” (jj at 14 (citing Newcal Indus., Inc. v. IKON Office Solution, 513 F.3d 1038, 1048-

24 50 (9th Cir. 2008)).) Thus, the Court found that even though the “alleged aftermarket [was]
predicated on an initial contractual relationship between Defendants and iPhone purchasers,”

25 Plaintiffs’ Complaint was still adequate under Newcal. (j at 14-15.)

26 ( Order Granting Defendant Apple’s Motion for Summary Judgment; Granting in part
Plaintiffs’ Motion for Class Certification; Denying Folkenflik & McGerity’s Motion for

27 Appointment as Co-Lead Counsel, hereafter, “July 8 Order,” Docket Item No. 466.)

28 2
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I On September 15, 2010, the Court stayed proceedings in this case, on the grounds, inter alia,

2 that Defendants had raised “significant legal questions as to the proper interpretation of Newcal

3 Indus., Inc. v. IKON Office Solution,” and because “Newcal’s implications for the type of class

4 action claim at issue” in this matter “may be a case of first impression.”6 On December 9, 2010, the

5 Court continued the stay in this case on different grounds, namely, the fact that the Supreme Court’s

6 then-pending decision in AT&T Mobility LLC v. Concepcion “could likely simplify the legal

7 questions [in this case] and conserve judicial resources.”7 On April 27, 2011, the Supreme Court

8 issued its decision in Concepcion.8

9 On December 1, 2011, the Court granted Defendants’ Motions to Compel Arbitration and

10 Motions to Decertify Class. (hereafter, “December 1 Order,” Docket Item No. 553.)

11 Presently before the Court is Plaintiffs’ Motion for Leave to File Motion for Reconsideration

12 or to Certify for Interlocutory Appeal.

. 13 B. Standards

14 Pursuant to Civil Local Rule 7-9(b), a party moving for leave to file a motion for

15 reconsideration must specifically show the following:

16 (1) At the time of the filing the motion for leave, a material difference in fact or law
exists from that which was presented to the Court before entry of the interlocutory

17 order for which reconsideration is sought. The party also must show that in the
exercise of reasonable diligence the party applying for reconsideration did not know

— 18 such fact or law at the time of the interlocutory order;
(2) The emergence of new material facts or a change of law occurring after the time of

19 such order; or
(3) A manifest failure by the Court to consider material facts or dispositive legal

20 arguments which were presented to the Court before such interlocutory order.

21 Civ. L.R. 7-9(b). A motion for leave to file a motion for reconsideration may not repeat any oral or

22 written argument previously made with respect to the interlocutory order that the party now seeks to

23

__________________________

24 6 Order Granting Defendants’ Motion to Stay Proceedings at 5-6, Docket Item No.
493.)

25
(Order Vacating Case Management Conference and Staying Proceedings Pending the

26 Supreme Court’s Decision in AT&T Mobility v. Conception [sic] at 1, Docket Item No. 499.)

27 8 131 S.Ct. 1740 (2011).

28 3
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I have reconsidered. 7-9(c). “A party who violates this restriction shall be subject to appropriate

2 sanctions.” Id.

3 Title 28 U.S.C. § 1292(b) provides, in pertinent part, that a district judge may certify an order

4 for immediate interlocutory appeal if the judge is “of the opinion” that: (1) the order involves “a

5 controlling question of law”; (2) there “is substantial ground for difference of opinion” as to the

6 resolution of that question; and (3) “an immediate appeal from the order may materially advance the

7 ultimate termination of the litigation[],” Even if all three of these requirements are satisfied, “a

8 district court still has the discretion in deciding whether or not to grant a party’s motion for

9 certification.” In re LDK Solar Sec. Litig., 584 F. Supp. 2d 1230, 1258 (N.D. Cal. 2008).

10 Certification should “be used only in extraordinary cases where decision of an interlocutory appeal

11 might avoid protracted and expensive litigation.” U.S. Rubber Co. v. Wright, 359 F.2d 784, 785

12 (9thCir. 1966).

13 C. Discussion

14 Plaintiffs move for leave to file a motion for reconsideration as to the issue of whether it was

15 equitable to allow Defendant Apple to demand that Plaintiffs arbitrate their claims, even though the

16 iTunes contract between Plaintiffs and Defendant Apple states that Plaintiffs must bring all their

17 claims against Defendant Apple “only in court.” (Motion at 5-7.) Alternatively, Plaintiffs move the

18 Court to certify for immediate appeal whether: (1) Plaintiffs must arbitrate their individual antitrust

19 claims against Defendant Apple, in light of the iTunes contract; and (2) Defendant Apple is

20 permitted to invoke equitable estoppel against Plaintiffs, even though it is a non-signatory defendant

21 to the agreement in this case which provides for arbitration. (jj at 7-11.) Finally, Plaintiffs move

22 the Court to certify for immediate appeal whether Defendant ATTM abandoned its right to arbitrate

23 Plaintiffs’ claims. (j at 11-15.) Defendant Apple responds that the Court should neither

24 reconsider, nor certify for immediate appeal, any issue involving the iTunes contract, on the grounds

25 that Plaintiffs’ case was based on a different contract—namely, Defendant ATTM’s Wireless Service

26

27

28 4
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1 Agreement—which means that the iTunes contract is “irrelevant” to this case.9 Further, Defendant

2 Apple responds that the Court should not certify for immediate appeal the question of whether it is

3 permitted to invoke equitable estoppel as a non-signatory defendant, on the ground that Plaintiffs

4 cannot show that there is “substantial ground for difference of opinion” as to this issue. (4 at 10-

5 Ii.) Finally, Defendant ATTM responds that the Court should not certify for immediate appeal the

6 question of whether it abandoned its right to arbitrate, on the ground that Plaintiffs cannot show that

7 there is “substantial ground for a difference of opinion” concerning the conclusion that it did not

8 waive its right to compel arbitration.’° The Court considers each issue in turn.

9 1. The iTunes Contract

10 At issue is whether the Court should reconsider whether it was equitable to allow Defendant

11 Apple to demand that Plaintiffs arbitrate their claims, despite the iTunes contract between Plaintiffs

12 and Defendant Apple which provides that Plaintiffs must bring their claims against Defendant Apple

13 in court.

14 As a threshold matter, the Court obsewes that this issue was before the Court at the time it

15 issued its December 1 Order)’ At that time, the Court considered and rejected this argument,

16 though it did not address the argument in its December 1 Order.’2 For the sake of completeness,

17 however, the Court briefly addresses the argument here.

18

19
(Defendant Apple Inc.’s Opposition to Plaintiffs’ Motion for Leave to File Motion for

20 Leave to Seek Reconsideration andlor in Addition to Amend the Order to Certify for Immediate

21
Interlocutory Appeal at 1-10, hereafter, “Apple Opp’n,” Docket Item No. 558.)

‘° (Defendant AT&T Mobility LLC’s Opposition to Plaintiffs’ Motion to Amend the Order
22 to Certify for Immediate Interlocutory Appeal at 1-8, hereafter, “AT&T Opp’n,” Docket Item No.

557.)
23

($ Plaintiffs’ Opposition to Defendant Apple’s Motion to Compel Arbitration and Stay
24 Case at 4-7, hereafter, “Plaintiffs’ Apple Opp’n,” Docket Item No. 515.)

25 12 See, e.g., Morse v. ServiceMaster Global Holdings Inc., Nos. C 10-00628 SI, C 09-05 152
SI, 2011 WL 3476525, at *1 (N.D. Cal. Aug. 9, 2011) (explaining the court’s decision to deny a

26 motion for leave to file a motion for reconsideration by noting that the court had not “fail[ed] to
consider [an] argument” raised by the plaintiff, but instead had “concluded that [the] argument was

27 insufficient to demonstrate [the proposition for which the plaintiff raised the argument]”).

28 5

Case: 12-80012     02/09/2012     ID: 8063765     DktEntry: 1-2     Page: 43 of 54



Case5:07cv-05152JW Document564 EUedO2/O1/12 Page6 of 13

In its December 1 Order, the Court explained at length the reasons for its finding that

2 Defendant Apple is permitted, under the doctrine of equitable estoppel, to compel Plaintiffs to

3 arbitrate their claims against it. (December 1 Order at 8-14.) In particular, the Court explained that

4 “Plaintiffs themselves have contended throughout this litigation that their antitrust and related claims

5 against [both] Defendant ATTM and Defendant Apple arise from their respective ATTM service

6 contracts.”13 Further, the Court explained that “[a]t Plaintiffs’ request, the Court [had] certified a

7 single unified class as follows: ‘All persons who purchased or acquired an iPhone in the United

8 States and entered into a two-year agreement with [Defendant ATTM] for iPhone voice and data

9 service [at] any time from June 29, 2007, to the present.”14 Thus, the Court explained that the

10 relevant contract, for purposes of equitable estoppel, is Plaintiffs’ agreement with Defendant ATTM,

II which—as discussed above—contains an arbitration provision.

12 Moreover, the Court finds that the cases on which Plaintiffs rely for the proposition that the

13 iTunes contract should preclude the Court from applying equitable estoppel in this situation are

14 inapposite,’5 First, in Hawkins v. KPMG LLP,’6 the court considered an agreement between a

15 plaintiff and a corporation which contained an arbitration provision. j at 1041-42. The court went
P

16 on to deny a motion to compel arbitration brought by defendants who were “not parties to” the

17 agreement containing the arbitration provision at 1049 In denying that motion however, the

18 court emphasized that the plaintiff’s claims against those defendants “[did] not depend in any way

19 on the content of [the agreement containing the arbitration provision].” In particular, in

20 considering defendants’ equitable estoppel argument, the court found that the doctrine of equitable

21 estoppel was not applicable because the “plaintiff’s claims [did] not rely on the content of [the

22 agreement containing the arbitration provision] for their success.” jj at 1051. In this case, by

23
“ (December 1 Order at 12 (citing Plaintiffs’ Reply Memorandum of Points and Authorities

24 in Further Support of their Motion for Class Certification at 10, Docket Item No. 422 ).)
25 ‘

(ij (citing July 8 Order at 25).)

26 ‘ (Motion at 6; see also Plaintiffs’ Apple Opp’n at 5-6.)

27 6 423 F. Supp. 2d 1038 (N.D. Cal. 2006).

28 6
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I contrast, Plaintiffs’ claims against both Defendant ATTM and Defendant Apple have relied upon the

2 content of Plaintiffs’ agreement with Defendant ATTM, as discussed above. Second, in Hallwood

3 Group Inc. v. Balestri,’7the Northern District of Texas affirmed a bankruptcy court’s denial of a

4 motion to compel arbitration. In that case, however, the district court merely found that a

5 bankruptcy court had not abused its discretion in finding that the “central agreement” to a dispute

6 between various parties was one that did not contain an arbitration provision, and that an “arbitration

7 clause in [a separate agreement] should not be invoked.” jj at *3 In this case, by contrast, the

8 Court has expressly found that the central agreement between Plaintiffs and both Defendants is

9 Plaintiffs’ agreement with Defendant ATTM.

10 Thus, the Court does not find good cause to grant Plaintiffs leave to file a motion for

11 reconsideration of whether it was equitable to allow Defendant Apple to demand that Plaintiffs

12 arbitrate their claims, despite the iTunes contract between Plaintiffs and Defendant Apple.

13 Moreover, Plaintiffs’ sole argument as to why the Court should certify this question for appeal relies

14 on the two cases discussed above, which Plaintiffs contend create a split of authority within the

15 [Ninth] Circuit that requires the Ninth Circuit to review [this issue].”8 However, as discussed

16 above, the Court finds that Hawkins is inapposite, which means that no “split of authority” has been

17 created between the court’s decision in that case and this Court’s December 1 Order.’9 Therefore,

18 the Court does not find good cause to certify this issue for immediate appeal.

19 In sum, the Court does not find good cause either to reconsider or to certify for immediate

20 appeal the issue of whether it was equitable to allow Defendant Apple to demand that Plaintiffs

21 arbitrate their claims, despite the iTunes contract between Plaintiffs and Defendant Apple.

22

23
‘ No. 3:lO-CV-l 198-K, 2010 WL 4274754 (N.D. Tex. Oct. 21, 2010).

24
‘ (Motion at 8 (contending that “[h]ere, the strength of Plaintiffs’ argument. . . is easily

25 demonstrated by the two well-reasoned decisions directly on point (Hawkins and Hallwood) as well

26
as the absence of any contrary authority”).)

‘ Inasmuch as Hallwood is a decision of the Northern District of Texas, it necessarily
27 cannot create a “split of authority within the [Ninth] Circuit.”

28 7
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2. Equitable Estoppel

2 At issue is whether the Court should certify for immediate appeal the issue of whether

3 Defendant Apple is able to assert the doctrine of equitable estoppel against Plaintiffs, even though it

4 is a non-signatory defendant to the agreement in this case which provides for arbitration.

5 Upon review, the Court finds good cause to certify this issue for immediate appeal. In its

6 December 1 Order, the Court considered Mundi v. Union Security Life Insurance Co.,2°the

7 controlling Ninth Circuit case addressing the circumstances under which a non-signatory may

8 compel a signatory to arbitrate.2’ As the Court explained, in Mundi the Ninth Circuit considered

9 whether “a nonsignatory [defendant] to [an] arbitration agreement. . . can require [a signatory

10 plaintiff] to arbitrate her claims against [the defendant] “22 The Court went on to explain that the

11 court in Mundi determined that prior Ninth Circuit cases had failed to “address[] [that] precise

12 situation,” and therefore looked to other circuits for guidance.23 Finally, following the Second

13 Circuit decision24 to which the court in Mundi had looked for guidance, the Court concluded that a

14 non-signatory defendant may “compel a signatory to arbitrate based on estoppel,” so long as two

15 requirements—namely, that the subject matter of the dispute is “intertwined” with the contract, and

(I) 16 that there is a sufficient “relationship” between the parties—are met. (j (citations omitted).)

17 Thus, in concluding that Defendant Apple is able to assert the doctrine of equitable estoppel

18 against Plaintiffs, even though it is a non-signatory defendant to the agreement providing for

19 arbitration, the Court followed the Ninth Circuit’s opinion in Mundi. The Court further explained

20 that a “similar conclusion regarding the ability of a non-signatory defendant to compel a signatory

21 plaintiff to arbitrate its claims under the doctrine of equitable estoppel has been reached, post-

22
20 555 F.3d 1042 (9th Cir. 2009).

23
21 ( December 1 Order at 9-13.) The parties agree that Mundi is controlling, though they

24 differ as to their interpretation of the case. (Motion at 10-il; Apple Opp ‘ n at 10-12.)

25 22 (December 1 Order at 9-10 (citing Mundi, 555 F.3d at 1044).)

26 23 (Id. at 10 (citing Mundi, 555 F.3d at 1046).)

27 24 Sokol Holdings, Inc. v. BMB Munai, Inc., 542 F.3d 354 (2d Cir. 2008).

28 8
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I Mundi, by other district courts in the Ninth Circuit.”25 However, the Court recognized that the

2 Mundi court stated that it saw “no basis for extending the concept of equitable estoppel of third

3 parties in an arbitration context beyond the very narrow confines delineated” in the Ninth Circuit’s

4 previous cases in this area.26 Given the fact that the Court’s December 1 Order was premised on an

5 interpretation of Mundi which required the Court to undertake an extensive analysis of both that

6 opinion itself and the Second Circuit caselaw to which the Mundi court looked for guidance, and

7 given the language in Mundi which indicates that the Ninth Circuit did not mean to extend the

8 “concept of equitable estoppel of third parties” beyond the “very narrow confines” delineated in

9 previous cases, the Court finds that a substantial difference of opinion exists as to this issue.27

10 Accordingly, the Court finds good cause to certify for immediate appeal the issue of whether

11 Defendant Apple is able to assert the doctrine of equitable estoppel against Plaintiffs, even though it

12 is a non-signatory defendant to the agreement providing for arbitration.

13 3. Waiver of ATTM’s Right to Compel Arbitration

14 At issue is whether the Court should certify for immediate appeal the issue of whether

15 Defendant ATTM abandoned its right to demand arbitration by failing to appeal the Court’s October

(I) ‘ 16 1 Order to the Ninth Circuit.

17 Upon review, the Court does not find good cause to certify this issue for immediate appeal,

18 because Plaintiffs do not show that there is any “substantial ground for difference of opinion” as to

19 the Court’s finding with regard to this issue. In its December 1 Order, the Court explained that if

20 there was “no existing right to arbitration” because the “then-prevailing law of [the] circuit” would

21

_________________________

22 25 (December 1 Order at 10 n.20 (citing ValueSelling Assocs.. LLC v. Temple, No. 09 CV
1493 JM, 2009 WL 3736264, at *6.7 (S.D. Cal. Nov. 5, 2009).)

26 ( at 11 (citing Mundi, 555 F.3d at 1046).)

27 In addition, the Court finds that this is a “controlling question of law,” inasmuch as the
25 issue of whether Defendant Apple may compel arbitration in this case is governed by the Court’s

interpretation of Mundi. Further, the Court finds that “immediate appeal [on this issue] may
26 materially advance the ultimate termination of the litigation,” as it avoids the possibility that the

Ninth Circuit might reverse the Court’s December 1 Order upon an appeal by Plaintiffs following
27 arbitration, which would render such arbitration nugatory.

28 9
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1 have rendered an attempt to compel arbitration “futile,” there can be no waiver of the right to

2 arbitration.28 The Court went on to explain that as of October 2008, when the Court denied

3 Defendant ATTM’s motion to compel arbitration, “the prevailing law of the Ninth Circuit held that

4 arbitration agreements of the type at issue in this case were unconscionable.”29 Thus, the Court

5 concluded that in October 2008 it would have been futile for Defendant ATTM to appeal the Court’s

6 denial of its motion to compel arbitration to the Ninth Circuit, from which it followed that Defendant

7 ATTM did not waive its right to arbitration by failing to appeal. ()

8 Here, Plaintiffs do not contend that there is any substantial ground for difference of opinion

9 as to whether a party waives its right to arbitrate, if appealing a denial of arbitration would have

10 been “futile” under then-prevailing circuit law. Indeed, Plaintiffs cite no case holding that a party

11 may abandon its right to arbitrate where such an appeal would have been futile under then-prevailing

12 circuit law; nor is the Court aware of any such case. Instead, Plaintiffs rely entirely on cases in

13 which it would not have been futile for a party to appeal the denial of a motion to compel

14 arbitration.3°However, the Court finds that those cases do not stand for the proposition that a party

15 may waive the right to arbitrate by failing to appeal an order denying a motion to compel arbitration,

i) 16 even fsuch an appeal would have been futile. Rather, they state that a party may waive its right to

17 arbitrate by failing to take an immediate appeal of a denial of arbitration—when such an appeal

18 would not be futile—because a party may not proceed to trial and then later “seek arbitration on

19 appeal if the trial goes badly instead of appealing [the denial of a motion to compel arbitration]

20

21

________________________

22 28 December 1 Order at 5 (citing Letizia v. Prudential Bache Sec.. Inc., 802 F.2d 1185,
1187 (9th Cir. 1986).)

23
29 ( at 6 (citing Shroyer v. New Cingular Wireless Services, Inc., 498 F.3d 976, 981-84

24 (9th Cir. 2007).)

25 30 See, e.g., Cotton v. Slone, 4 F.3d 176, 180 (2d Cir. 1993) (finding waiver of a right to
arbitrate because of a party’s failure to take a timely appeal of an order denying a motion to compel

26 arbitration, but not stating that such an appeal would have been futile under then-prevailing circuit
law); Transamerica Corp. v. Nat’l Union Fire Ins. Co. of Pittsburgh, PA, Nos. 93-55490, 93-55498,

27 1994 WL 712173, at *1..2 (9th Cir. Dec. 19, 1994) (same).
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1 immediately.”31 Here, by contrast: (1) any appeal to the Ninth Circuit of the Court’s October 1

2 Order would have been futile, as discussed above; and (2) Defendant ATTM did not proceed to trial

3 and then seek arbitration on appeal “if the trial [were to go] badly,” but instead brought another

4 motion to compel arbitration once the prevailing law of the circuit had changed so as to render such

5 a motion non-futile.

6 Further, the Court finds that Plaintiffs’ contention that Defendant ATTM abandoned its right

7 to arbitrate in this case because had a “statutory right to appeal” the October 1 Order, and because it

8 appealed from similar orders in eight other cases, is misguided. (Motion at 12-14.) Plaintiffs offer

9 no authority for the proposition that because a defendant chooses to appeal the denial of motions to

10 compel arbitration in certain cases, even if those appeals were futile under then-prevailing circuit

11 law, it therefore waives its right to arbitrate in a case where it does not take a futile appeal. Nor is

12 the Court aware of any case standing for that proposition.

13 Accordingly, the Court does not find good cause to certify for immediate appeal the issue of

14 whether Defendant ATTM abandoned its right to demand arbitration by failing to appeal the Court’s

15 October 1 Order to the Ninth Circuit.

(I) 16 D. Conclusion

17 The Court GRANTS in part and DENIES in part Plaintiffs’ Motion for Leave to File Motion

18 for Reconsideration or to Certify for Interlocutory Appeal.

19

20

21

23

24
Colon v. R.K. Grace & Co., 358 F.3d 1, 4 (1st Cir. 2003) (citing Coon, 4 F.3d at 180).

25 As the court in Colon explained, the Second, Fifth and Eighth Circuits have held that the “failure to
promptly appeal [a denial of a motion to compel arbitration] may by estoppel foreclose the

26 demanding party’s right to arbitration,” on the ground that “it is wasteful to have a full trial and then
determine by a post-trial appeal that the whole matter should have been arbitrated and so start

27 again.”

28 11
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1 The Court CERTIFIES its December 1 Order for interlocutory appeal solely as to the issue of

2 whether a non-signatory defendant may assert equitable estoppel against a signatory plaintiff.

3 In light of this Order, the Court STAYS its December 1 Order compelling arbitration as to

4 both Defendants.

6 Dated: February 1, 2012

_________________________

JAMES WARE
7 Unitd States District Chief Judge

8

9

10

11

If
15

—.

16

17

18

19

20

21

22

23

24

25

26

27
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I THIS IS TO CERTIFY THAT COPIES OF THIS ORDER HAVE BEEN DELIVERED TO:

Adrian Frank Davis adrian.davis@lw.com
Alexander H. Schmidt schmidt@whath.com

3 Alfred Carroll Pfeiffer Al.Pfeiffer@lw.com
Archis Ashok Parasharami aparasharami@mayerbrown.com

4 Arthur William Lazear awl@hoffmanandlazear.com
Christopher F Ondeck condeck@crowell.com

5 Christopher S. Yates chris.yates@lw.com
Damian Rene Fernandez damianfernandez@gmail.com

6 Daniel Allen Sasse dsasse@crowell.com
Daniel Murray Wall dan.wall@lw.com

7 David Eldon Crowe dcrowe@crowell.com
Donald M. Falk dfalk@mayerbrown.com

8 Francis M, Gregorek gregorek@whath.com
H. Tim Hoffman hth@hoffmanandlazear.com

9 Jason C. Murray jmurray@crowell.com
Jeffrey H. Howard jhoward@crowell.com

10 Lola Abbas Kingo lola.kingo@lw.com
M. Van Smith mvsmith@sbcglobal.net

11 Marisa C. Livesay livesay@whath.com
Mark Carl Rifkin rifldn@whath.com

12 Max Folkenflik max@fmlaw.net
— Michael Milton Liskow liskow@whath.com

13 Morgan Matthew Mack mmm@hofffiianandlazear.com
Rachele R. Rickert rickert@whath.com

14 Randall Scott Newman rsn@randallnewman.net
Sadik Harry Huseny sadik.huseny@lw.com

15 Satyanand Satyanarayana satyanand.satyanarayana@lw.com
Shari Ross Lahlou slahlou@crowell.com

16 Stephen DeNittis sdenittis@shabeldenittis.com
Wm. Randolph Smith wrsmith@crowell.com

17 Zachary W. Biesanz biesanz@whath.com

18
Dated: February 1, 2012 Richard W. Wieking, Clerk

19

20 By: Is! JW Chambers
Susan Imbriani

21 Courtroom Deputy

22

23

24

25

26

27

28
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DECLARATION OF SERVICE

I, Maureen Longdo, the undersigned, declare:

1. That declarant is and was, at all times herein mentioned, a citizen of

the United States and a resident of the County of San Diego, over the age of 18

years, and not a party to or interested in the within action; that declarant’s business

address is 750 B Street, Suite 2770, San Diego, California. 92101.

2. That on February 9, 2012, declarant served the PETITION FOR

PERMISSION TO APPEAL UNDER 28 U.S.C. § 1292(b) THE DISTRICT

COURT’S ORDER COMPELLING ARBITRATION via Federal Express

Overnight Delivery in a sealed envelope prepaid and addressed to the parties listed

on the attached Service List and via electronic mail.

3. That there is regular communication between the parties.

I declare under penalty of perjury that the foregoing is true and correct.

Executed this 9th day of February 2012, at San Diego, California.

N

t/ 114 CL
Maureen Long o

18
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