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1 

Plaintiffs hereby respectfully submit their response to Defendants‘ Motion to Dismiss the 

Second Consolidated Amended Class Action Complaints (Dkt. # 16)(the ―Motion‖). 

INTRODUCTION 

The primary argument Defendants make in support of their Motion is that Plaintiffs fail to 

allege a legally cognizable injury and therefore lack Article III standing to bring their claims.  

However, Plaintiffs clearly allege that they suffered an economic injury by paying for Defendants‘ 

products when they otherwise would not have had they known that the products contained the toxic 

chemical lead, a material fact that Defendants failed to disclose.  Courts routinely recognize a 

plaintiff‘s right to recover for economic loss where the she alleges that she has purchased goods that 

do not perform satisfactorily or are worth less than represented.   As such, Defendants‘ argument that 

Plaintiffs lack Article III standing should be rejected.   

Defendants also argue that industry ―guidance‖ issued by the United States Food and Drug 

Administration (the ―FDA‖) concerning levels of lead in juice preempts Plaintiffs‘ claims or subjects 

them to the primary jurisdiction of the FDA.   This argument should also be rejected.  Defendants 

have not identified any federal law or regulation establishing acceptable levels of lead for juice.  

Indeed, the ―guidance‖ they cite expressly states that it is non-binding and does not confer any rights 

on anyone.  Defendants also ignore that products other than juice are at issue.  As such, Plaintiffs‘ 

claims are neither preempted nor subject to primary jurisdiction. 

Finally, Defendants argue that Plaintiffs fail to properly allege elements of their consumer 

protection, warranty and unjust enrichment claims.  However, as set forth below, Plaintiffs properly 

allege these claims.   

For these reasons, set forth in detail below, Defendants‘ Motion should be denied. 
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STATEMENT OF FACTS 

As alleged in Plaintiffs‘ Complaints, the fruit juices and other fruit-based products at issue in 

this case (the ―Contaminated Products‖), are marketed by Defendants for consumption by children 

despite that they contain lead.  Littlefield Compl. ¶¶ 1, 2, 39-42; Kennedy Compl. ¶¶ 1, 2, 33-36.
1
  

Lead is known to be a hazardous chemical and the fact that children are particularly susceptible to 

chemical toxicity is widely recognized.  Littlefield Compl. ¶¶ 22-37; Kennedy Compl. ¶¶ 17-31.   

At all relevant times, Defendants were in a superior position relative to consumers to know 

that their products contained lead in amounts that may be harmful to children.  Littlefield Compl. ¶ 

38; Kennedy Compl. ¶ 32.  Although Defendants went to great lengths to promote the quality and 

safety of the Contaminated Products, none of Defendants‘ promotional materials or product labels 

disclosed the fact that the Contaminated Products contained lead or provided any warning concerning 

the potential adverse health effects associated with the ingestion of lead.  Littlefield Compl. ¶¶ 38-42; 

Kennedy Compl. ¶¶ 32-36. 

Plaintiffs purchased the Contaminated Products for themselves and their children.  Littlefield 

Compl. ¶¶ 7-10, 42; Kennedy Compl. ¶¶ 7-10, 36.  As a result of Defendants‘ misrepresentations and 

omissions, Plaintiffs were misled into purchasing the Contaminated Products, causing them to suffer 

economic injury.  Littlefield Compl. ¶ 42; Kennedy Compl. ¶ 36.  Had warnings concerning the 

presence of lead in the Contaminated Products been made by Defendants, Plaintiffs would not have 

purchased the Contaminated Products and exposed themselves and their children to the known toxic 

chemical lead.  Id. 

 Plaintiffs bring claims on behalf of a Class comprised of themselves and other consumers 

                                                           
1
 All references to the ―Littlefield Compl. at ¶ __‖ are to paragraphs in the Second Consolidated Amended Class 

Action Complaint filed by Lydia Littlefield, Suzanne Kennedy, Karen Poulis and Nicole Crawford (Dkt. # 11).  All 

references herein to the ―Kennedy Compl. at ¶ __‖ are to paragraphs in the Second Consolidated Amended Class 

Action Complaint filed by Suzanne Kennedy, Karen Poulis, Jasmine Bean-Walton and Arlene Patrick (Dkt. # 12).  

The Littlefield Complaint and the Kennedy Complaint are collectively referred to herein as the ―Complaints.‖ 
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who purchased the Contaminated Products in the United States during the relevant time period.  

Littlefield Compl. ¶ 43; Kennedy Compl. ¶ 37.  Seeking damages and injunctive relief, Plaintiffs 

assert claims for violations of consumer protection laws of various states (Littlefield Compl. ¶¶ 50-

129; Kennedy Compl. ¶¶ 44-69), breach of implied warranties of merchantability and fitness for a 

particular purpose (Littlefield Compl. ¶¶ 130-143; Kennedy Compl. ¶¶ 70-82), and unjust enrichment 

(Littlefield Compl. ¶¶ 144-148; Kennedy Compl. ¶¶ 83-87).  

ARGUMENT  

I. PLAINTIFFS HAVE ALLEGED LEGALLY COGNIZABLE INJURIES.  

 

A. Plaintiffs Have Article III Standing To Assert Their Claims. 

 Defendants argue that Plaintiffs have failed to allege a legally cognizable injury, depriving 

them of standing.  Def. Mem. at 4.
2
  Yet, as alleged in the Complaints, Plaintiffs were promised juice 

and other products that were safe but instead received products containing lead, a dangerous 

chemical that Defendants knew to be unsafe.  Littlefield Compl. ¶¶ 1, 3, 5, 38-42; Kennedy Compl. 

¶¶ 1, 3, 5, 32-36.  All of the Contaminated Products have the same deficiency; they contain lead, 

which renders them unsuitable for their intended purpose and as such, valueless.  Littlefield Compl. 

¶¶ 38-42; Kennedy Compl. ¶¶ 32-36.  As Plaintiffs have alleged, they would not have purchased the 

Contaminated Products had they known that the Contaminated Products were tainted with lead.  

Littlefield Compl. ¶ 42; Kennedy Compl. ¶ 36.  Accordingly, Plaintiffs and other consumers suffered 

economic injury at the moment they purchased the Contaminated Products.  That economic injury 

constitutes an injury-in-fact for standing purposes.  See Danvers Motor Co., Inc. v. Ford Motor 

Co.,432 F.3d 286, 291  (3rd Cir. 2005) (―[w]hile it is difficult to reduce injury-in-fact to a simple 

formula, economic injury is one of its paradigmatic forms‖); Adams v. Watson, 10 F.3d 915, 921 (1st 

                                                           
2
 All references herein to ―Def. Mem. at __‖ are to pages in Defendants‘ Memorandum in Support of their Motion to 

Dismiss the Second Consolidated Amended Class Action Complaints, Dkt. # 17. 
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Cir. 1993) (finding ―economic injury sufficient to support Article III standing‖).  Defendants‘ 

assertion that the lead levels in the Contaminated Products are not dangerous (Def. Mem. at 4-5) is 

not supported by any facts specific to the Contaminated Products and, at best, raises a factual issue 

inappropriate for resolution on a motion to dismiss. 

 The court‘s reasoning in Gonzales v. Pepsico, Inc.,489 F. Supp. 2d 1233  (D.Kan. 2007), 

another case involving beverages contaminated with harmful chemicals, is instructive.  In Gonzales, 

the plaintiffs purchased beverage products which contained certain compounds which ―may interact 

to form benzene, a hazardous substance which the Environmental Protection Agency (‗EPA‘) knows 

to potentially cause anemia, nervous system disorders and immunosupression.‖  Id.  at 1238.   The 

plaintiffs alleged that they ―would not have purchased defendants‘ beverage products had defendants 

disclosed the tendency of those products to contain benzene.‖   Id. at 1239.   The defendants sought 

dismissal arguing that ―plaintiffs have not suffered any injury in fact because they have alleged no 

personal injury and they received what they paid for when they purchased their beverage products.‖   

Id.   The court denied the defendant‘s motion to dismiss and ruled that the plaintiffs alleged economic 

damages sufficient to establish an injury in fact, stating that ―the complaint alleges that plaintiffs 

suffered economic damages resulting from the difference between the purchase price of the beverage 

product as warranted and their actual value considering the potential presence of benzene in those 

products.‖  Id. at 1240-1241.  Other decisions are in accord.
3
   

 Defendants‘ authorities are readily distinguishable.  The Fifth Circuit in Rivera v. Wyeth-

Ayerst Laboratories, 283 F.3d 315 (5th Cir. 2002), specifically noted that the plaintiffs had not been 

                                                           
3
 See, e.g., In re: Toyota Motor Corp. Unintended Acceleration Marketing, Sales Practices, and Prods. Liab. Litig., 

Case No. 8:10ML02131 JVS (FMOx), 2010 WL 4867562, *7,10 (C.D. Cal., Nov. 30, 2010) (―overpayment, loss in 

value, or loss of usefulness‖ were sufficient to allege injury and that ―as long as plaintiffs allege a legally cognizable 

loss under the ‗benefit of the bargain‘ or some other legal theory, they have standing‖); In re Bisphenol-A (BPA) 

Polycarbonate Plastic Prods. Liab. Litig.,687 F. Supp. 2d 897, 912  (D. Mo. 2009) (Plaintiffs ―purchased a product 

they allege they would not have purchased had they known the true facts [that it contained BPA, a chemical harmful 

to children]. Now that they know the true facts…[t]hey cannot obtain the intended bargain or benefit from the 

goods, so they incurred damages‖). 
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denied the benefit of their bargain, because, although they alleged that the defendant sold a defective 

drug, they did not allege that ―the drug was not defective as to them‖ and as such, ―Rivera paid for an 

effective pain killer, and she received just that—the benefit of her bargain.‖  Rivera, 283 F.3d at 320.   

By contrast, Plaintiffs in the present case allege that they bargained for safe products but did not 

receive them.  Littlefield Compl. ¶¶ 38-42; Kennedy Compl. ¶¶ 32-36.
4
   

The pharmaceutical cases cited by Defendants (Def. Mem. at 6) do not help them either.  In 

Williams v. Purdue Pharma Co., 297 F. Supp. 2d 171 (D.C. 2003), the plaintiffs did not allege any 

risk of future harm from the ingestion of the drug.  Specifically, the Court ruled the plaintiffs did not 

have standing ―since these plaintiffs do not allege any future harm that is expected from their past 

ingestion of OxyContin....‖  Id. at 178.  In the present case, as set forth in detail in their Complaints, 

Plaintiffs have alleged continued risk of harm from past ingestion of the Contaminated Products.  See 

Littlefield Compl. ¶¶ 22-37; Kennedy Compl. ¶¶ 17-31.
5
 

The decisions upon which Defendants rely where the court found a lack of standing in cases 

involving claimed risks from children‘s products (Def. Mem. at 7) are similarly distinguishable.  In 

O’Neil v. Simplicity, Inc., the Court reasoned that the plaintiffs ―cannot complain that they received 

less than what they bargained for - that is, they cannot claim they received a crib without a 

                                                           
4
 Five years after the Rivera decision, the Fifth Circuit distinguished between no-injury products liability cases and 

legitimate claims for economic loss in Cole v. General Motors Corporation, 484 F.3d 717 (5th Cir. 2007) (involving 

defective airbags in Cadillac DeVilles).  The court distinguished Rivera, stating that in Rivera ―plaintiffs did not 

assert economic harm emanating from anything other than potential physical harm‖ and in Cole, ―although plaintiffs 

do not assert physical injuries (either their own or those of other persons), they do assert their own actual economic 

injuries‖ as ―Plaintiffs allege that each plaintiff suffered economic injury at the moment she purchased a DeVille.‖  

Id. at 722-723.  As such, the court concluded that the plaintiffs had established a concrete injury in fact and had 

standing to pursue a class action.  Id. 
5
 The other pharmaceutical cases relied upon by Defendants (Def. Mem. at 6) are also easily distinguished.  See In re 

McNeil Consumer Healthcare Mktg. & Sales Practices Litig., MDL No. 2190, 2011 U.S. Dist. LEXIS 76800 (E.D. 

Pa. July 14, 2011) (the court found the plaintiffs lacked standing as ―[t]he plaintiffs do not, however, allege that they 

purchased the affected lots of Motrin IB and were not made whole‖); Heindel v. Pfizer, Inc., 381 F. Supp. 2d 364, 

380 (D.N.J. 2004) (plaintiffs did not allege injury as the drugs at issue only had potential for some side effects); In 

re Rezulin Prods. Liab. Litig., 210 F.R.D. 61, 64 (S.D.N.Y. 2002) (plaintiffs failed to allege any injury as ―even 

plaintiffs' experts agree[d] that ‗the controlled clinical studies of the drug Rezulin demonstrate that the vast majority 

of patients who were treated with Rezulin tolerated the drug well and had no elevated liver enzymes and had no liver 

injury as a result of the drug‘‖).   
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functioning drop side - when their drop side has functioned without incident….‖  O’Neil v. 

Simplicity, Inc., 553 F. Supp. 2d 1110, 1118 (D.Minn. 2008) , aff’d,2009 U.S. App. LEXIS 16072  

(8th Cir. July 22, 2008).  ―Simply put, the O‘Neils bargained for a crib with a functioning drop side, 

and that is precisely what they received.‖  Id.   The Court also noted that ―there is no allegation in the 

SAC that the Retrofit Kit would not completely ‗fix‘ the ‗problem‘ with their crib.‖   Id.  at 1116, n.7.   

Unlike the plaintiffs‘ crib in O’Neil, the Contaminated Products did not perform satisfactorily at the 

time of purchase since they contained the dangerous chemical lead.  In addition, unlike the Retrofit 

Kit that was offered to purchasers of the crib in O’Neil, nothing here can ―fix‖ the products at issue.
6
 

Defendants‘ reliance upon decisions holding the plaintiffs lacked standing to sue in cases 

involving exposure to harmful substances (Def. Mem. at 6) is also unavailing as these disputes bear 

little resemblance to the present action.  See, e.g., Iberville Parish Waterworks Dist. No. 3 v. Novartis 

Crop Protection, Inc.,45 F. Supp. 2d 934, 943 (S.D. Ala.), aff’d,204 F.3d 1122  (11th Cir. 1999) 

(where the plaintiffs, local water systems, alleged that the Safe Water Drinking Act, 40 U.S.C.S. § 

300(f), et seq., would require them to expend considerable sums to remove the defendant‘s chemical 

from their drinking water, the court ruled that the plaintiffs had no standing ―[b]ecause Plaintiffs have 

established neither an actual injury nor the impending threat of such an injury‖); Emerald Coast 

Utils. Auth. v. 3M Co.,746 F. Supp. 2d 1216, 1228 (N.D. Fla. 2010) (where the plaintiff  utilities 

                                                           
6
 The other decisions cited by Defendants involving children‘s products (Def. Mem. at 7) are also inapposite. See 

Webb v. Carter’s Inc., 272 F.R.D. 489, 500 (C.D. Cal. 2011) (court ruled that plaintiffs had no standing as there was 

no evidence that the ―tagless‖ labels on the baby clothes were particularly harmful); Medley v. Johnson & Johnson 

Consumer Co.¸ No. 10-cv-02291 (DMC)(JAD), 2011 U.S. Dist. LEXIS 4627, at *5-*6 (D.N.J. Jan. 18, 2011) 

(plaintiffs had no standing because the specific shampoo products used by the plaintiffs were not defective as ―the 

product worked as intended, meaning that the hair of Plaintiff's children was cleansed, and their eyes and skin were 

not irritated‖ ); Whitson v. Bumbo, No. C 07-055 CW, 2009 U.S. Dist. LEXIS 32282, at *12 (N.D. Cal. April 16, 

2009) (plaintiff had no standing as ―Whitson does not allege that she or any child on whose behalf she has standing 

to sue actually used…the Bumbo seat‖); In re Bisphenol-A (BPA) Polycarbonate Plastic Prods. Liability Litig.687 

F. Supp. 2d 897, 912   (W.D. Mo. 2009) (no damages where plaintiffs ―received all the benefits they desired‖); 

Birdsong v. Apple, Inc., 590 F.3d 955, 961 (9th Cir. 2009) (where alleged injury was based on the fact that hearing 

loss may occur from the product, but only if the user failed to follow instructions that headphones not be used on 

high levels). 
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company sought damages for costs relating to investigation of the contaminating chemicals in its 

water, treatment of the same chemicals and ongoing monitoring of the contaminant levels in the 

water, the court ruled that the plaintiff had no standing as ―[t]here is no evidence that in July 2009, 

when ECUA filed its claim, it had suffered or would imminently suffer injuries….‖); Jacobs v. 

Osmose, Inc., No. 01-944-CIV-MIDDLEBROOKS/ BANDSTRA, 2002 U.S. Dist. LEXIS 1926, at 

*10 (S.D. Fla. Jan. 2, 2002) (the plaintiff lacked  standing as ―the Complaint [did] not adequately 

provide the defendants with sufficient notice of how the plaintiff was exposed to the allegedly 

hazardous substances‖); Meaunrit v. Pinnacle Foods Grp. LLC, No. C 09-04555 CW, 2010 U.S. 

Dist. LEXIS 43858, at *5 (N.D. Cal. May 5, 2010) (plaintiffs lacked standing because they only 

alleged a ―‗potential‘ for contamination‖).   

 Defendants‘ reliance on cases involving lead in lipstick products to support their argument 

that Plaintiffs have not alleged any injury (Def. Mem. at 7-8) is particularly unavailing as lipstick is 

not intended to be ingested and, unlike Plaintiffs in the present case, the plaintiffs failed to allege that 

the presence of lead in lipstick was material.  See Koronthaly v. L’Oreal USA, Inc., 2008 U.S. Dist. 

LEXIS 59024, at *14 (D.N.J. July 29, 2008) (plaintiffs did not show how the lead in lipstick are 

dangerous as the plaintiff ―only complain[ed] that the lipstick's levels of lead are unsatisfactory to 

her‖); Frye v. L’Oreal USA, Inc., 583 F. Supp. 2d 954 (N.D. Ill. 2008) (plaintiff did not allege any 

economic injury as there was ―no allegation that the presence of lead in the lipstick had any 

observable economic consequences‖).   

Defendants cite Herrington v. Johnson & Johnson Consumer Companies, Inc., No. C 09-

1597 CW, 2010 U.S. Dist. LEXIS 90505  (N.D. Cal. Sept. 1, 2010) for the proposition that Plaintiffs 

do have not ―economic injury‖ because they have used up the products at issue. Def. Mem. at 8.  

Herrington involved the sale of various baby products that tested positive for the presence of 1,4-
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dioxane and/or formaldehyde.  Id.  at *6.  The court held that it lacked subject matter jurisdiction 

because the plaintiffs did not plead that they suffered an injury.  Id.  at *14-*15.  However, in so 

holding, the court found that the plaintiffs did not allege that 1,4-dioxane and formaldehyde are, in 

fact, carcinogenic for humans, that the amounts of the substances in the products caused harm or 

create a credible risk of harm, or that there was a distinct risk of harm from a defect in the products 

that would make an economic injury cognizable.  Id. 

 Here, unlike Herrington, Plaintiffs have alleged that lead is carcinogenic for humans, that 

children absorb more ingested lead than do adults and are more sensitive to it, that several states have 

recognized the toxicity of lead and that the lead content in the Contaminated Products exceeds the 

maximum amount allowed without a warning in the State of California. Littlefield Compl. ¶¶ 3, 22-

39; Kennedy Compl. ¶¶ 3, 17-33. Thus, Plaintiffs have pleaded facts alleging a distinct risk of harm 

and cognizable economic injury.
7
 

 B. Plaintiffs Allege Injury With Sufficient Particularity. 

Defendants next argue that Plaintiffs ―have not alleged injury with the requisite particularity 

to survive a motion to dismiss.‖  Def. Mem. at 9.  However, Plaintiffs‘ claims are pleaded with the 

requite particularity as to all the elements of their claims, including injury, as they specify the ―who, 

what, when, where, and how of the allegedly false or fraudulent representation.‖  See United States 

ex rel. Duxbury v. Ortho Biotech Prods., L.P., 579 F.3d 13, 30 (1st Cir. 2009).   In this regard, as 

discussed further below in the context of Plaintiffs‘ causes of action, Plaintiffs allege that they 

purchased the Contaminated Products (Littlefield Compl. ¶ 2; Kennedy Compl. ¶ 2) for themselves 

and their children regularly during particular time periods (see Littlefield Compl. ¶¶ 7-10; Kennedy 

                                                           
7
 Feinstein v. Firestone Tire & Rubber Co., 535 F. Supp. 595, 603 (S.D.N.Y. 1982)(plaintiffs had not suffered an 

injury-in-fact as ―[t]he majority of the tires sold to putative class members…[did] what they were supposed to do for 

as long as they were supposed to do it.‖). 
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Compl. ¶¶ 7-10) from specific stores (Littlefield Compl. ¶¶ 7-10; Kennedy Compl. ¶¶ 7-10).  With 

regard to injury, Plaintiffs further allege that: 

As a result of Defendants‘ deceptive acts and practices, Plaintiffs were misled into 

purchasing the Contaminated Products, thereby resulting in her suffering injury in 

fact and a loss of money or property resulting from Defendants‘ conduct. Had 

warnings concerning the levels of lead in the Contaminated Products been made 

by Defendants, which were not, Plaintiffs would not have purchased any of the 

Contaminated Products and exposed themselves, and especially their children, to 

the known toxic chemical lead, which is particularly harmful to children who are 

more susceptible to chemical toxicity than adults.  

 

Littlefield Compl. ¶ 42; Kennedy Compl. ¶ 36.  Thus, the Complaints clearly allege the ―who, what, 

when, where and how of the misconduct alleged‖ and, as such, satisfy Rule 9(b). 

Thus, Plaintiffs have properly alleged injuries and have standing to pursue this action.  

II. PLAINTIFFS’ CLAIMS ARE NEITHER PREEMPTED NOR SUBJECT TO THE 

FDA’S PRIMARY JURISDICTION. 

 

There is a strong presumption against preemption, ―particularly in those [cases] in which 

Congress has ‗legislated…in a field which the States have traditionally occupied,‘‖ unless it is the 

―clear and manifest purpose of Congress.‖   Wyeth v. Levine, 129 S. Ct. 1187, 1195 (2009).  This 

presumption applies even where there is an express preemption clause.   Altria Group Inc. v. Good, 

129 S. Ct. 538, 543 (2008).  ―Health and safety issues have traditionally fallen within the province of 

state regulation . . . this is true of the regulation of food and beverage labeling and branding.‖  Holk v. 

Snapple Beverage Corp., 575 F.3d 329, 334 (3rd Cir. 2009).  Importantly, for federal preemption to 

apply, a federal law or regulation must apply to the conduct at issue.  See Fellner v. Tri-Union 

Seafoods, 539 F.3d 237, 243 (3rd Cir. 2008) (―it is federal law which preempts contrary state law; 

nothing short of federal law can have that effect‖).    

Nevertheless, Defendants argue that Plaintiffs‘ claims are expressly preempted by 21 U.S.C. 

§ 343-1   (Def. Mem. at 12), which states: 
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Except as otherwise provided in subsection (b) of this section, no State or political 

subdivision of a State may directly or indirectly establish under any authority or 

continue in effect as to any food in interstate commerce . . . any requirement 

respecting any claim of the type described in section 343(r)(1) of this title, made in 

the label or labeling of food that is not identical to the requirement of section 343(r) 

of this title, except a requirement respecting a claim made in the label or labeling of 

food which is exempt under section 343(r)(5)(B) of this title. 

 

21 U.S.C. § 343-1 (2010) (emphasis added).  However, Defendants‘ argument is fatally flawed as 

they fail to identify any federal ―requirement‖ preempting Plaintiffs‘ claims.   

Defendants argue that FDA ―guidance‖ on lead levels in juice constitutes a federal 

―requirement‖ that preempts Plaintiff‘s claims.  Def. Mem. at 12-14 (citing Defendants‘ Motion 

Requesting Judicial Notice in Support of Motion to Dismiss (Dkt. #18) (―RJN‖) Ex. A.  However, by 

its own terms, the FDA guidance cited by Defendants is comprised of nothing more than ―non-

binding recommendations‖
 
and ―does not create or confer any right for or on any person and does not 

operate to bind FDA or the public.‖  RJN, Ex. A.  This hardly qualifies as ―federal law,‖ which, as 

noted above, is required for preemption to apply.  Fellner, 539 F.3d at 243.   

Defendants also argue that 21 C.F.R. § 101.9(c)(8)(ii)(B)  -- the only regulation identified by 

Defendants -- preempts Plaintiffs‘ claims.  Def. Mem. at 13.  However, this regulation pertains to 

statements of the amounts per serving of vitamins and minerals as a percent of their Recommended 

Daily Intake (―RDI‖).  By Defendants‘ logic, they are prohibited from disclosing the presence of 

toxic chemicals in their products if they do not have a RDI, which, of course, they never would.  This 

argument is absurd and should be summarily rejected. 

In each of the cases cited by Defendants in support of their preemption argument there was 

some federal regulation or statute at issue.
8
  Without some regulation or law permitting levels of lead 

                                                           
8
 Mills v. Giant of Maryland, LLC, 441 F. Supp. 2d 104 (D.C. 2006)(regulations regarding safety of food additives); 

In re Bisphenol-A (BPA) Polycarbonate Plastic Prods. Liab. Litig., MDL No. 1967, 2009 U.S. Dist. LEXIS 104451 

(E.D.Mo. Nov. 9, 2009) (regulations governing infant formula labeling); Goya de P.R., Inc., v. Santiago, 59 F. Supp. 

2d 274, 280 (D.P.R. 1999) (requirement concerning import status on food labels); Farina v. Nokia, Inc., 625 F.3d 97 
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in their products, there is no preemption here.  Defendants‘ assertion that the lead levels in the 

Contaminated Products are lower than the levels set forth in FDA guidance (Def. Mem. at 12-13) is a 

factual argument unsupported by the record, as Defendants do not point to any facts demonstrating 

the lead levels of the Contaminated Products at issue, and inappropriate for resolution on a motion to 

dismiss.  See United States v. Towne, 705 F. Supp. 2d 125, 126 (D. Mass. 2010) (a court is precluded 

from determining issues of fact on a Rule 12(b)(6) motion to dismiss). 

 Defendants further argue that even if not preempted, Plaintiffs‘ claims should be stayed on 

the grounds of primary jurisdiction.  Def. Mem. at 15.  However, the doctrine of primary jurisdiction 

should only be applied to ―prevent[] courts from interfering sporadically with a comprehensive 

regulatory scheme‖ and in cases raising issues of fact not within the conventional experience of 

judges or cases requiring the exercise of administrative discretion.‖  S. Utah Wilderness Alliance v. 

BLM, 425 F.3d 735, 751 (10th Cir. 2005) (internal quotations and citations omitted).  Plaintiffs‘ state 

law claims are squarely within the purview of this Court‘s competence as enunciated by the Supreme 

Court‘s decision in Nader v. Allegheny Airlines, Inc., 426 U.S. 290 (1976), a significant Supreme 

Court decision regarding primary jurisdiction that is conspicuously absent from Defendants‘ 

argument.  In refusing to apply the primary jurisdiction doctrine, the Supreme Court in Nader held 

that ―[t]he standards to be applied in an action for fraudulent misrepresentation are within the 

conventional competence of the courts, and the judgment of a technically expert body is not likely to 

be helpful in the application of these standards to the facts of this case.‖  Id. at 305-306.    

 

                                                                                                                                                                                           

(3rd Cir. 2010) (regulations regarding phone emission standards); Turek v. Gen. Mills, Inc., No. 09C 7038, 2010 

U.S. Dist. LEXIS 91297 (N.D.Ill Sept. 1, 2010) (regulations regarding fiber content); Peviani v. Hostess Brands, 

Inc., 750 F. Supp. 2d 1111, 1119-20 (C.D. Cal. 2010) (requirement concerning trans fat amounts); In re Pepsico, 

Inc., 588 F. Supp. 2d 527 (S.D.N.Y. 2008) (regulation exempting purified water from a source disclosure 

requirement); Shepard v. DineEquity, Inc., No. 08-2416-KHV, 2009 U.S. Dist. LEXIS 97245 (D.Kan. Sept. 25, 

2009)(regulations regarding the nutrition levels and health-related claims on restaurant goods). 
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Plaintiffs‘ consumer protection, warranty and unjust enrichment claims are likewise within 

the conventional competence of this Court.  See In re Bisphenol-A (BPA) Polycarbonate Plastic 

Prods. Liab. Litig., No. 08-1967-MD-W-ODS, 2009 U.S. Dist. LEXIS 104451, at *31 (W.D. Mo. 

Nov. 9, 2009) (FDA did not have primary jurisdiction over the plaintiffs‘ claims as ―Plaintiffs do not 

challenge the FDA's safety determinations. With respect to the type of relief requested, Plaintiffs seek 

only monetary remedies, which the FDA cannot provide‖).  In re: Epogen & Aranesp Off-Label 

Mktg. & Sales Practices Litig., 590 F. Supp. 2d 1282, 1292 (C.D. Cal. 2008) (―[I]nsofar as Plaintiffs‘ 

claims are based solely on allegations that Defendants promoted EPO for off-label purposes, they 

constitute an impermissible attempt to bring a private suit for violations of the FDCA. However, 

 insofar as Plaintiffs can identify specific representations by Defendants that are literally false, 

misleading, or contain material omissions, the claims are actionable under RICO and California 

consumer fraud laws‖); Healthpoint, Ltd. v. Ethex Corp., 273 F. Supp. 2d 817, 845 (W.D. Tex. 2001) 

(―[t]here is a distinction between respecting the FDA‘s primary jurisdiction to determine in the first 

instance whether a drug is lawful, ‗generic,‘ ‗bioequivalent,‘ ‗therapeutically equivalent,‘ or 

‗pharmaceutically equivalent‘ and, on the other hand, a Lanham Act claim that a false statement has 

been made about a product‖). 

Defendants‘ reliance on Massachussetts v. Black Stone Valley Electric Co., 67 F.3d 981 (1st 

Cir. 1995), for its position that the present case should be referred to the FDA (Def. Mem. at 16), is 

misplaced.  In Black Stone Valley Electric Co., the issue was whether ―[ferric ferrocyanide (‗FFC‘)] 

is a ‗hazardous substance‘ within the meaning of [Comprehensive Environmental Response, 

Compensation, and Liability Act (the ‗CERCLA‘)]‖.  The Commonwealth argued that FFC falls 

within the ‗plain meaning‘ of the term ‗cyanides‘ in Table 302.4 [of the CERCLA].‖ Black Stone 

Valley Electric Co, 67 F.3d at 984.  The District Court agreed and concluded that FFC falls within 
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the ―plain meaning‖ of the term ―cyanides‖ and ―was properly classified as a ‗complex cyanide.‘‖  

Id. at 984-5.  The First Circuit reversed, stating: ―We disagree with the district court‘s conclusions 

about the ‗plain meaning‘ of ‗cyanides.‘ We have considerable sympathy, however, for its sentiment 

that BVE‘s arguments about the status of FFC are best suited for presentation to the [Environmental 

Protection Agency].‖ Id. at 985. 

Unlike Black Stone Valley Electric Co., where the issue was whether FFC is considered a 

―hazardous substance‖ under the CERCLA, the issue in the present case is whether Defendants‘ 

violated state laws by not informing consumers that the Contaminated Products contained the 

dangerous chemical lead.  Littlefield Compl. ¶¶ 1, 40-42, 45; Kennedy Compl. ¶¶ 1, 34-36, 39. This 

issue is well within the competency of this Court to resolve.
9
 

III. NO CLAIM SHOULD BE DISMISSED ON CHOICE OF LAW GROUNDS. 
 

A. Choice of Law Should Not Be Resolved At This Time. 
 

It would be premature to dismiss Plaintiffs‘ claims on the basis of choice of law 

considerations at this stage.  Numerous courts have refused to dismiss claims on choice of law 

grounds on a motion to dismiss.  See, e.g., Alfons v. E.I. Dupont de Nemours & Co., 261 F .2d 434, 

436 (2d Cir. 1958) (holding that ―[i]t would be premature, also, before the facts are developed, for us 

to express an opinion as to what the law of Ohio may be in respect to implied warranties, nor are we 

called upon to do so‖); Steinberg v. A Analyst Ltd., 2009 U.S. Dist. LEXIS 23491, at *22 (S.D. Fla. 

Mar. 26, 2009) (―it is premature to undertake a choice of law  analysis  at  the  motion  to  dismiss  

stage  of  the  proceedings‖)  (citation  omitted);  In  re ConAgra Peanut Butter Prods. Liab. Litig., 

2008 U.S. Dist. LEXIS 40753, at *35 (N.D. Ga. May 21, 2008) (―it is premature to conduct a 

rigorous choice of law analysis at [the motion to dismiss] stage‖); In re K-Dur Antitrust Litig., 338 F. 
                                                           
9
 The other decisions upon which Defendants rely for its primary jurisdiction argument are readily distinguishable. 

See In re Paxil Litig., 218 F.R.D. 242, 248 (C.D. Cal. 2003) (implicating the FDA‘s prior approval of a drug); 

Aaronson v. Vital Pharm., NO. 09-CV-1333 W(CAB), 2010 WL 625337, *2 (S.D. Cal. Feb. 17, 2010) (where the 

question before the court was ―whether a product should be approved as safe‖).  
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Supp. 2d 517, 546 (D.N.J. 2004) (―Although individual states may impose additional requirements . . 

. to Plaintiff‘s unjust enrichment claims, at this stage it  is  premature to  consider these requirements 

on a state by state basis‖); Rios v. State Farm Fire and Cas. Co., 469 F. Supp. 2d 727, 742 (S.D. 

Iowa 2007) (denying motion to strike and dismiss nationwide class allegations on breach of contract 

and unjust enrichment claims as premature, reasoning that ―it would be more appropriate for the 

Court to address the commonality, i.e., conflicts of law analysis, during the class certification stage, 

after class discovery‖).  In re Intel Corp. Microprocessor Antitrust Litig., 496 F. Supp. 2d 404, 411 

(D. Del. 2007) (because the ―litigation is still in its infancy,‖ choice of law questions should be 

deferred until class certification); Labajo v. Best Buy Stores, L.P., 478 F. Supp. 2d 523, 529 

(S.D.N.Y. 2007) (―[D]istrict courts are required to conduct a rigorous choice-of-law analysis at the 

class certification stage to determine whether there is commonality. Thus, it is usually more 

appropriate to conduct the choice-of-law analysis at that stage‖) (citations omitted).
10

 

Significantly, any choice of law issues can be addressed by Plaintiffs at class certification.  

See In re Pharm. Indus. Average Wholesale Price Litig., 252 F.R.D. 83, 94 (D. Mass. 2008) (―In 

proposing to certify a class requiring the application of the laws of numerous jurisdictions, 

plaintiffs must shoulder the herculean burden of conducting an extensive review of state law 

variances to demonstrate how grouping  would  work.  ‗If  the  choice-of-law  and  subsequent  

analysis  show  little  relevant difference in the governing law, or that the law of only a few 

jurisdictions applies, the court might address these differences by creating subclasses or by other 

appropriate grouping of claims‘‖) (quoting Manual for Complex Litigation, Fourth §22.634, p. 412 

                                                           
10

 See also Cryofab, Inc. v. Precision Med., Inc., No. 08-1236, 2008 U.S. Dist. LEXIS 51758, at *9 (D.N.J. July 8, 

2008) (―[D]istrict courts may refuse to entertain motions based on a ‗choice of law‘ inquiry at the motion to dismiss 

stage where fact-intensive determinations are essential to the final judgment‖); Taylor v. JVC Americas Corp., No. 

07-5049, 2008 U.S. Dist. LEXIS 43215, at *22 (D.N.J. May 30, 2008) (―the Court will defer its choice-of-law 

decision until the parties present a factual record full enough to permit this Court to undertake the second step of the 

‗governmental interest‘ analysis‖).   
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(2004)).  See also Rios, 469 F. Supp. 2d at 742 (deferring choice of law analysis to class 

certification stage, noting that ―Plaintiffs could possibly limit the multi-state class action to only 

include those states without conflicts of law, or possibly create a manageable number of sub-

classes. Currently, it is unclear what state laws will be involved, or what claims will ultimately 

remain after the completion of class discovery‖). 

B. Courts Routinely Permit Nationwide Classes to Pursue Claims Under the 

Defendant’s Home State Law. 

 

Contrary to Defendants‘ suggestion (Def. Mem. at 18), the case law is not ―stacked against‖ 

applying one state‘s law to a nationwide class.  To the contrary, courts routinely permit nationwide 

classes to assert claims under defendants‘ home states‘ laws, including the states‘ laws at issue in this 

case.  See, e.g., Wolph v. Acer America Corporation, 272 F.R.D. 477, 486 (N.D. Cal. 2011) 

(applying California consumer protection statutes and warranty law to nationwide class on the basis 

that ―[b]ecause Plaintiffs have demonstrated that Acer‘s notebooks were likely ‗researched, designed, 

developed and tested within California‘ and that the ‗decisions regarding marketing, sales and 

pricing‘ likely would have been made in California, California‘s interest in having its consumer 

protection laws applied to claims involving those notebooks outweigh any other particular state‘s 

interest in having its laws applied‖); Chavez v. Blue Sky Natural Beverage Co., 268 F.R.D. 365, 379 

(N.D. Cal. 2010) (applying California consumer protection statutes to nationwide class, reasoning 

that ―Defendants are headquartered in California and their misconduct allegedly originated in 

California. With such significant contacts between California and the claims asserted by the class, 

application of the California consumer protection laws would not be arbitrary or unfair to 

defendants‖); Keilholtz v. Lennox Hearth Products Inc., 268 F.R.D. 330, 340 (N.D. Cal. 2010) 

(certifying nationwide class asserting consumer protection and unjust enrichment claims under 

California law on the basis that ―[o]verall, this class action involves a sufficient degree of contact 
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between Defendants‘ alleged conduct, the claims asserted and California to satisfy due process 

concerns‖); Mazza v. American Honda Motor Co., 254 F.R.D. 610, 620-21 (C.D. Cal. 2008) 

(applying California consumer protection laws to nationwide class); Parkinson v. Hyundai Motor 

America, 258 F.R.D. 580, 597-98 (C.D. Cal. 2008) (applying California law consumer protection and 

warranty laws to nationwide class); Clothesrigger, Inc. v. GTE Corp., 191 Cal. App. 3d 605, 614-15 

(1987) (applying California consumer protection statutes to non-California residents because ―the 

alleged fraudulent misrepresentations forming the basis of the claim of every [class member] 

nationwide emanated from California‖); In re Mercedes-Benz Tele Aid Contract Lit., 257 F.R.D. 46, 

55-69 (D.N.J. 2009) (applying the New Jersey Consumer Fraud Act (―NJCFA‖) and New Jersey law 

of unjust enrichment to nationwide class of automobile purchasers); Elias v. Ungar’s Food Prods., 

252 F.R.D. 233, 247 (D.N.J. 2007) (applying NJCFA to nationwide class of purchasers of food 

products represented to contribute to a healthy lifestyle but sold in packaging misrepresenting their 

fat and calorie content); Dal Ponte v. American Mortgage Express Corp., No. 04-2152, 2006 U.S. 

Dist. LEXIS 57675, at *22 (D.N.J. Aug. 17, 2006) (applying NJCFA to nationwide class challenging 

mass cancellation of mortgages).  Thus, rather than employing a ―legal gerrymander‖ or constructing 

a ―bewildering legal atlas‖ as Defendants charge (Def. Mem. at 17), Plaintiffs are simply seeking to 

hold Defendants accountable under their own states‘ laws, just as courts across the country have done 

numerous times before. 

The authorities Defendants cite in support of their argument that the laws of the states where 

Plaintiffs purchased the Contaminated Products apply are unavailing.  Most of these decisions 

addressed motions for class certification, confirming that a choice of law determination should not be 

made at this juncture.  In re Bridgestone/Firestone, Inc. Tires Prods. Liab. Litig., 288 F.3d 1012, 

1017 (7th Cir. 2002) (reviewing class certification and applying Indiana‘s lex loci delicti test, 
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inapplicable here, under which the law of the place where harm occurred applies in almost all cases); 

Spence v. Glock, GES.m.b.H, 227 F.3d 308, 313 (5th Cir. 2000) (undertaking choice of law analysis 

in considering motion for class certification); Castano v. Am. Tobacco Co., 84 F.3d 734, 742-43 n. 

15 (5th Cir. 1996) (same); In re Rhone-Poulenc Rorer Inc., 51 F.3d 1293, 1299-1302 (7th Cir. 1995) 

(same); Faherty v. CVS Pharmacy, Inc., No. 09-cv-12102, 2011 U.S. Dist. LEXIS 23547, at *16-*17 

(D. Mass. Mar. 9, 2011)(same); Gray v. Bayer Corp., No. 08-cv-04716-JLL-ES,2011 U.S. LEXIS 

79498, at *5 (D.N.J. July 21, 2011)(same); In re Bisphenol-A (BPA) Polycarbonate Plastic Prods. 

Liab. Litig., MDL No. 1967,2011 U.S. Dist. LEXIS 73375, at *34 (W.D. Mo. July 5, 2011)(same); 

Zinser v. Accufix ResearchInst., Inc.,  253 F.3d 1180, 1188  (9th Cir. 2001)(same); In re Grand Theft 

Auto Video Game Consumer Litig.,251 F.R.D. 139, 146 (S.D.N.Y. 2008) (same); In re Rezulin,210 

F.R.D. 61  (S.D.N.Y. 2002)(same); Duvall v. TRW, Inc.,63 Ohio App. 3d 271, 274  (1991)(same).  

See also Fla. Steel Corp. v. Whiting Corp.,677 F. Supp. 1140, 1141  (M.D. Fla. 1988) (making 

choice of law determination on summary judgment motion).   

The cases Defendants cite in which choice of law determinations were made at the motion to 

dismiss stage all involved peculiar circumstances not present here.  Reicher v. Berkshire Life Ins. Co. 

of Am., 360 F.3d 1, 6  (1st Cir. 2004)(dismissing claims under Massachusetts law relating to  health 

insurance policy delivered in Maryland because Maryland law provided that such policies may not 

be covered by any other state‘s laws); Cooper v. Samsung, 374 Fed. App‘x. 250, 255 (3d Cir. 2010) 

(―not precedential‖) (dismissing claims under New Jersey law as the only connection to New Jersey 

alleged was location of Samsung‘s headquarters); Kreisler, Inc. v. Samsung Electronics America, 

Inc., No. 08-5380 (JLL),2010 U.S. Dist. LEXIS 34584, at *11  (D.N.J. Apr. 8, 2010) (dismissing 

claims under New Jersey law where only connection to New Jersey alleged was design of the 

product at issue, which did not outweigh contacts with Illinois); Elvig v. Nintendo of America,696 F. 
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Supp. 2d 1207, 1215  (D. Co. 2010) (dismissing claims under Washington Consumer Protection Act 

alleged by plaintiff from Colorado in light of the statute‘s stated purpose of protecting Washington 

citizens). 

C. Applying The Applicable Choice of Law Rules to the Allegations of the 

Complaints, the Laws of California, New Jersey, Illinois, Ohio and 

Massachusetts Should Be Applied to the Defendants Located in These States. 

 

 A federal court sitting in diversity normally applies the choice of law rules of the forum state.  

Klaxon Co. v. Stentor Elec. Mfg. Co.,313 U.S. 487, (1941).  As this multidistrict litigation is 

presently comprised of two actions originally filed in Massachusetts and Colorado, the choice of law 

rules of Massachusetts and Colorado apply.  See generally Littlefield Compl.; Kennedy Compl.; 

MDL Order No. 1 at ¶ 10 (―Plaintiffs shall file any further consolidated complaint or amended 

complaints by July 8, 2011.‖).
11

   

Misconstruing the effect of the Complaints, Defendants argue that the choice-of-law rules of 

California and Florida should also apply.  Defs. Mem. at 21.  Although they are wrong, it makes no 

difference because, as they note (see id.), the choice of law rules of the states at issue are substantially 

similar.  Colorado and Florida follow the ―most significant relationship test‖ set forth in the 

Restatement (Second) of Conflict of Laws (the ―Restatement‖).  In re AE Inc. v. Goodyear Tire & 

Rubber Co.,168 P.3d 507, 508  (Colo. 2007); Bishop v. Fla. Specialty Paint Co.,389 So.2d 999, 1001  

(Fla 1980).  Massachusetts is also guided by the Restatement but ultimately calls its analysis a 

―functional‖ approach ―that responds to the interests of the parties, the States involved, and the 

                                                           
11

 See also In re Vioxx Products Liability Litigation, 478 F.Supp.2d 897, 903 (E.D.La. 2007) (noting that it is 

―undisputed that the MDL court has complete authority over every aspect‖ of cases properly filed directly into the 

judicial district where the MDL is situated); Manual for Complex Litig. Fourth § 20.132 at 224-25 ―[A]n amended 

complaint asserting venue in the transferee district‖ filed in the MDL court gives the transferee court the authority 

―to resolve the multidistrict litigation through trial while remaining faithful to the Lexecon limitations.‖) (citing 

Lexecon, Inc. v. Milberg Weiss Bershad Hynes & Lerach, 523 U.S. 26 (1998) (holding that an MDL transferee court 

must remand a transferred case to the transferor court upon completion of ―pre-trial proceedings‖).  The Complaints 

at issue here amend complaints originally filed in the Littlefield and Kennedy actions and assert venue in the District 

of Massachusetts and the District of Colorado, respectively.  
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interstate system as a whole.‖  Bushkin Assocs. V. Raytheon Co.,393 Mass. 622, 631-32  (Mass. 

1985).  California refers to its approach as a ―government interest analysis.‖  Sullivan v. Oracle 

Corp., 51 Cal. 4th 1191, 1202-03  (2011).  ―It is widely-acknowledged that the ‗governmental-

interest test is substantially similar to the most-significant relationship test.‘‖  In re Mercedes-Benz, 

257 F.R.D. at 57.  Accordingly, for purposes of this discussion, Plaintiffs will address Defendants‘ 

choice of law arguments under the choice of law rules of Colorado, Florida, Massachusetts and 

California, as they have done.  As set forth below, all of these rules compel application of the 

Defendants‘ home states‘ laws.   

The first step under both the ―most significant relationship‖ test and the ―government 

interest‖ test is to determine whether a conflict exists between the laws of the states. See In re 

Mercedes-Benz, 257 F.R.D. at 57.
12

  If there is no distinction between the potentially applicable laws, 

there is no choice-of-law issue to be resolved and the court will apply the law of the forum state. Id.  

If, however, an actual conflict exists, under the ―most significant relationship‖ test, the second step is 

to weigh the factors enumerated in the section of the Restatement that correspond to the causes of 

action.  Id.  Under the ―government interest‖ test, if a conflict exists, the court must determine the 

interest of each state in light of the policies underlying its laws and apply ―the law of the state whose 

interest would be more impaired if its law were not applied.‖ Sullivan, 51 Cal. 4th at 1202 (citations 

omitted).   

Plaintiffs do not contest Defendants‘ assertion that conflicts exist among the consumer 

protection statutes at issue.  Def. Mem. at 22-24.  Because conflicts exist, an analysis of the second 

prongs of the ―most significant relationship‖ and ―government interest‖ tests is necessary.   

                                                           
12

 In In re Mercedes-Benz, 257 F.R.D. 46 (D.N.J. 2009), also a multidistrict litigation, the District of New Jersey, in 

certifying a nationwide class of automobile purchasers, performed an extensive choice of law analysis under both 

the ―most significant relationship‖ test and the ―government interest‖ test and found that the law of New Jersey, 

where Mercedes-Benz was headquartered and engaged in the challenged conduct, applied under both tests. 
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Pursuant to the second step of the ―most significant relationship‖ test, the Court must weigh 

the factors enumerated in Section 148 of the Restatement.  In re Mercedes-Benz, 257 F.R.D. at 64.  

In this case, Restatement § 148(2) applies because the alleged misrepresentations were made by 

corporations located in California, New Jersey, Illinois, Ohio and Massachusetts to plaintiffs residing 

across the country.  See Levin v. Dalva Bros., Inc., 459 F.3d 68, 74-75 (1st Cir. 2006) (using 

Restatement § 148(2) to find that New York law applied to a fraud claim involving 

misrepresentations by a New York corporation and where plaintiffs resided in Massachusetts, despite 

the plaintiff‘s argument that they received and relied upon the misrepresentations in Massachusetts); 

In re Mercedes-Benz, 257 F.R.D. at 66 (applying Restatement § 148(2) where company‘s alleged 

misconduct and reliance on the part of plaintiffs occurred in different states).
13

 

Here, factors (c) and (d) of Section § 148(2) weigh strongly in favor of the application of 

California, New Jersey, Illinois, Ohio and Massachusetts law as pleaded.  All of the conduct 

underlying Plaintiffs‘ claims under these states‘ laws took place in the Defendants‘ home states as the 

―place where the defendant made the representations.‖  See Restatement § 148 (2)(c).  For example, 

as alleged in the Littlefield Complaint: 

California has numerous contacts with the conduct alleged herein and a strong 

interest in applying the CUCL to that conduct. Defendants are found, do business or 

transact business within California. Defendants maintain their principal offices, as 

                                                           
13

 Section 148(2) of the Restatement states:  

 

When the plaintiff‘s action in reliance took place in whole or in part in a state other than that 

where the false representations were made, the forum will consider such of the following contacts, 

among others, as may be present in the particular case in determining the state which, with respect 

to the particular issue, has the most significant relationship to the occurrence and the parties: (a) 

the place, or places, where the plaintiff acted in reliance upon the defendant‘s representations, (b) 

the place where the plaintiff received the representations, (c) the place where the defendant made 

the representations, (d) the domicil, residence, nationality, place of incorporation and place of 

business of the parties, (e) the place where a tangible thing which is the subject of the transaction 

between the parties was situated at the time, and (f) the place where the plaintiff is to render 

performance under a contract which he has been induced to enter by the false representations of 

the defendant.   

 

Restatement (Second) of Conflict of Laws § 148 (1971). 
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well as agents, in California and are licensed to do, have done, and continue to do 

business in California.  Defendants‘ advertising, marketing, pricing, sales and 

distribution operations for their Contaminated Products sold throughout the United 

States, which form the basis of this litigation, originate from and/or are controlled by, 

Defendants‘ offices in California. In addition, Defendants directly advertised, 

marketed and sold Contaminated Products to consumers in California. As such, 

California‘s interest in applying the CUCL to Defendants in this litigation outweighs 

any interests other States or their laws may have.  

  

Littlefield Compl. ¶ 63.  See also id. at ¶¶ 71, 81, 94, 103, 115; Kennedy Compl. ¶ 54 (setting forth 

similar allegations as to other consumer protection claims).  Thus, the Defendants‘ home states are 

where the advertising and marketing regarding the products at issue originated and where the 

individuals responsible for the acts and practices at issue were located.   

Moreover, the ―third consideration articulated by Restatement 148(2) – ‗the place where the 

defendant made the representations‘ – outweighs those that support applying the law of each class 

member‘s home state.‖  In re Mercedes-Benz, 257 F.R.D. at 68.  Indeed, numerous courts have held 

that the application of the deceptive consumer protection law of the state where the defendant is 

headquartered is appropriate because it is the location from which the wrongful conduct emanates.  

See, e.g., Elias, 252 F.R.D. at 247-48 (applying New Jersey Consumer Fraud Act to nationwide class 

on basis that ―New Jersey is the location of defendants‘ place of business, where it maintains its 

headquarter offices, plans its product development, advertising, promotion, and marketing strategies, 

and the state where it manufactures and ships its products.  Thus, all of the products and the 

statements about them emanated from New Jersey‖); Bonnano v. Quizno’s Franchise Co. LLC, No. 

06-cv-02358, 2008 U.S. Dist. LEXIS 21678, at *10 (D. Colo. Mar. 5, 2008) (denying motion to 

dismiss Colorado Consumer Protection Act claims brought by non-Colorado residents against 

Colorado corporation because ―[t]he alleged deceptive trade practices resulted from corporate 

policies and decisions instituted in Colorado.‖); Marcus Dairy, Inc. v. Rollin Dairy Corp., No. 

3:05cv589, 2008 U.S. Dist. LEXIS 72582, at *37 (D. Conn. Sept. 24, 2008) (denying motion for 
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summary judgment with respect to New York corporation‘s counterclaim under the Connecticut 

Unfair Trade Practices Act against a Connecticut corporation on basis that ―Plaintiff is a Connecticut 

corporation, and therefore its actions . . . are ‗intimately associated with Connecticut.‘  Furthermore, 

a Connecticut corporation should expect its trade practices to be subject to the CUTPA‖); State ex 

rel. Nixon v. Estes, 108 S.W.3d 795, 801 (Mo. Ct. App. 2003) (affirming grant of summary judgment 

in favor of non-Missouri residents under the Missouri Merchandising Practices Act as ―[I]t matters 

not that most of the victims of [defendant‘s] illegal merchandising practices were domiciled in states 

other than Missouri‖ when the defendant ―established and operated his businesses in Missouri‖).   

Additionally, Class members will be located from all over the United States and therefore 

―each jurisdiction has equal ties to the Plaintiffs, and consideration of ‗the domicil, residence, 

nationality, place of incorporation and place of business of the parties‘ weighs in favor of [the 

Defendants‘ home states] – the only state[s] with an interest in regulating a corporation 

headquartered within its borders.‖  In re Mercedes-Benz, 257 F.R.D. at 67 (citing Restatement § 

148(2)(d)).  Indeed, as this Court observed in Watkins v. Omni Life Science, Inc., 692 F. Supp. 2d 

170, 175 (D. Mass. 2010):  

[I]t is plain as a pikestaff that [the defendant‘s home state‘s] interest in regulating the 

conduct of businesses operating under its laws trumps any interest that [states where 

class members are located] might have.  If this case were to achieve class action 

status, some 1,500 class members representing all fifty states would be affected.   It 

stands to reason that among this geographically diverse group, [the defendant‘s home 

state] is the only state that would have a substantive tie to all of the class members.  

 

The factors of Restatement § 148(2) must also be balanced against the factors outlined in 

Section 6 of the Restatement.  See, e.g., P.V. ex rel. T.V. v. Camp Jaycee, 197 N.J. 132 (2008).  These 

factors include: (a) the needs of the interstate and international systems; (b) the relevant policies of 

the forum; (c) the relevant policies of other interested states and the relative interest of those states in 

the determination of the particular issue; (d) the protection of justified expectations; (e) the basic 
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policies underlying the particular field of law; (f) certainty, predictability and uniformity of result; 

and (g) ease in the determination and application of the law to be applied.  Restatement of Conflict of 

Laws § 6.  These factors strongly support the application of the Defendants‘ home states‘ laws 

because those states‘ interests in regulating corporations doing business within their borders would 

be compromised if their laws were not applied.  Moreover, as the consumer protection statutes at 

issue are different, ―[w]ere the Court to apply the law of each Plaintiffs‘ home state to his or her 

claim, there is a danger that different class members – all of whom suffered the same harm based on 

the same alleged wrongdoing – would have their claims decided inconsistently.‖  In re Mercedes-

Benz, 257 F.R.D. at 70.
14

   

The result is the same under California‘s choice of law analysis.  See Wolph v. Acer America 

Corp., 272 F.R.D. at 486 (N.D. Cal. 2011) (using ―government interest‖ analysis to apply California 

law to nationwide class ―[b]ecause Plaintiffs have demonstrated that Acer‘s notebooks were likely 

‗researched, designed, developed and tested within California‘ and that the ‗decisions regarding 

marketing, sales and pricing‘ likely would have been made in California, California‘s interest in 

having its consumer protection laws applied to claims involving those notebooks outweigh any other 

particular state‘s interest in having its laws applied‖); Mazza v. American Honda Motor Co., 254 

F.R.D. 610, 620-21 (C.D. Cal. 2008) (using government interest analysis to apply California 

consumer protection laws to nationwide class).
15

  See also In re Mercedes-Benz, 257 F.R.D. at 56-59, 

                                                           
14

 Defendants‘ self-serving assertion that ―[a]ny alleged misrepresentations were made to Plaintiffs, if at all, in 

Plaintiffs‘ home states‖ and related attempt to apply Restatement § 148(1) (applicable to misrepresentation claims in 

which the misrepresentation s are made and received in the same state) (Def. Mem. at 25) is misplaced.  As 

Plaintiffs allege, the misrepresentations at issue emanated from the Defendants‘ home states, where they designed 

the advertising and marketing for the Contaminated Products.  Littlefield Compl. ¶¶ 63, 71, 81, 94, 103, 115; 

Kennedy Compl. ¶ 54.   
15

 Contrary to Defendants‘ assertion (Def. Mem. at 26-27), California‘s interest in protecting consumers will not be 

impaired by application of New Jersey law to claims brought by Plaintiffs Crawford, Patrick and Bean-Walton 

against New Jersey-based Defendant Gerber.  As the District of New Jersey has noted: 

 

[T]he NJCFA generally provides a higher level of protection for consumer-plaintiffs through 

measures that make it easier for consumer-plaintiffs to recover in lawsuits against businesses 
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63-64 (using ―government interest‖ analysis to apply New Jersey consumer protection statute and 

unjust enrichment law to nationwide class‖). 

In sum, the Littlefield Complaint‘s First, Second, Third, Fifth and Sixth Causes of Action and 

the Kennedy Complaint‘s First Cause of Action should not be dismissed.  

IV. PLAINTIFFS PROPERLY ALLEGE CLAIMS UNDER THE CONSUMER 

PROTECTION LAWS OF THEIR OWN STATES. 

 

 Defendants argue that Plaintiffs have failed to state claims under the consumer protection 

laws of Massachusetts, California, Florida, and Colorado.  Def. Mem. at 27.  Defendants‘ challenges 

to these claims are largely recycled from their injury and preemption arguments and, for the reasons 

set forth below, each of these arguments should be rejected. 

A. Plaintiffs’ Claims Are Pleaded With the Requisite Particularity. 

Defendants argue that since Plaintiffs‘ claims are based on alleged misrepresentations, 

Plaintiffs must plead with particularity under Rule 9(b) but have failed to ―meet the Rule 8 

plausibility standard, let alone the more-stringent standard under Rule 9(b).‖  Def. Mem. at 27-28.  

However, as noted above, Plaintiffs clearly allege the ―who, what, when, where, and how of the 

alleged false and fraudulent representation‖, and, therefore, have satisfied Rule 9(b).  See United 

States ex rel. Duxbury v. Ortho Biotech Prods., L.P., 579 F.3d at 30.   

Moreover, as this Court has stated, the principal purpose of Rule 9(b)‘s heightened pleading 

requirement is ―to give the defendant adequate notice of the claim of fraud.‖ Guo v. Datavantage 

Corp., No. 07-40051-FDS, 2008 U.S. Dist. LEXIS 17607, at *12 (D. Mass. 2008).  Accordingly, 

―[s]trict application of the requirements of Rule 9(b) may be relaxed in some circumstances ... 

                                                                                                                                                                                           

engaging in fraudulent practices, and thus members of the proposed class residing in other states 

will generally be afforded no less protection under the NJCFA than their home state, and, in fact, 

may receive greater protection.  As a result, the application of the NJCFA does not trample upon 

other states‘ interest in protecting their consumers from fraud.   

 

Elias, 252 F.R.D. at 247 (citations omitted).  
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pleading the precise specifics with regard to every instance of fraudulent conduct may be 

impractical.‖  In re Pharm. Indus. Average Wholesale Price Litig., 478 F. Supp. 2d 164, 171-72 (D. 

Mass. 2007).  This is particularly true where the fraud alleged is based on omissions, such as those at 

issue in this case.  See, e.g., Delahunt v. Cytodyne Techs., 241 F. Supp. 2d 827 (S.D. Ohio 2003) 

(where consumer of dietary supplement brought a class action claim against a manufacturer and 

retailer alleging that the label of the product did not list all ingredients and failed to disclose risks of 

taking the supplement, and the consumer pled that she would not have purchased the product had the 

label not contained the misrepresentations and omissions).  Defendants are clearly on notice of the 

claims against them here. 

Specifically, Plaintiffs allege that they purchased the Contaminated Products (listed at 

Littlefield Compl. ¶ 2 and Kennedy Compl. ¶ 2) for themselves and their children regularly during a 

particular time period (see Littlefield Compl. ¶¶ 7-10; Kennedy Compl. ¶¶ 7-10) from various stores 

(Littlefield Compl. ¶¶ 3, 34; Kennedy Compl. ¶¶ 3, 28), but that ―[a]s a result of Defendants‘ 

deceptive acts and practices, Plaintiffs were misled into purchasing the Contaminated Products 

[because] had warnings concerning the levels of lead in the Contaminated Products been made by 

Defendants, which were not, Plaintiffs would not have purchased any of the Contaminated Products 

and exposed themselves, and especially their children, to the known toxic chemical lead, which is 

particularly harmful to children who are more susceptible to chemical toxicity than adults.‖  

Littlefield Compl. ¶ 42; Kennedy Compl. ¶ 36.  As such, Plaintiffs have easily satisfied the pleading 

requirements of Rule 8 and Rule 9(b).  

B. Plaintiff Littlefield Properly Alleges Claims Under M.G.L. Chapter 93A. 

 

Defendants argue that Plaintiff Littlefield‘s claim pursuant to Chapter 93A should be 

dismissed because Plaintiff Littlefield has not alleged that she has been injured.  Def. Mem. at 28.  As 
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set forth above, Defendants‘ argument is misplaced as Plaintiffs have alleged a clear economic 

injury.  Plaintiff Littlefield has clearly stated that ―[a]s a result of Defendants‘ deceptive acts and 

practices, Plaintiffs were misled into purchasing the Contaminated Products, thereby resulting in 

[them] suffering injury in fact and a loss of money or property resulting from Defendants‘ conduct.‖  

Littlefield Compl. ¶ 42.  See also id. ¶¶ 88-89, 92. 

The facts alleged in this case are closely analogous to those alleged in Aspinall v. Philip 

Morris Cos., Inc., 442 Mass. 381  (2004).  In Aspinall, the plaintiff smokers alleged that, as a result 

of the defendants‘ deceptive advertising, all consumers of Marlboro Lights in Massachusetts paid 

more for the cigarettes than they otherwise would have paid had they known that most smokers 

would not get the advertised benefits of lowered tar and nicotine.  Aspinall, 442 Mass. at 397-399.  In 

affirming the trial court‘s order certifying a class, the Supreme Judicial Court agreed with plaintiffs 

that they could seek these ―benefit of the bargain‖ damages, which, as the Court noted, ―awards a 

defrauded party the monetary difference between the actual value of the product at the time of 

purchase and what its value would have been if the representations had been true.‖  Id. at 399.  

Similar to Defendants in this case, the defendants in Aspinall argued that the plaintiffs were in no 

worse economic position than they would have been had they bought regular Marlboro cigarettes 

based on the uncontested fact that the two types of cigarettes were always priced the same.  The 

Court was unmoved, however, finding that ―[l]ogic, on the other hand, suggests that, all other things 

being equal, a truly low tar and nicotine cigarette would have economic worth greater than a 

comparable regular cigarette, due to the added value of an inherently ―safer‖ cigarette.‖  Id. at 399-

400.  The Court also noted that, in the event that the plaintiffs were unable to prove actual damages, 

they would be entitled to recover statutory damages under M.G.L. c. 93A, § 9(3).  Id.  at 400. 
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In this case, as in Aspinall, Defendants marketed their Contaminated Products as safe despite 

that they contained the toxic chemical lead.  Logic indicates that fruit juice and other fruit-based 

products free from lead, like cigarettes that actually delivered lower tar and nicotine, would have 

economic worth greater than comparable products containing lead.  As such, at a minimum, Plaintiffs 

are entitled to recover the difference between the actual value of the Contaminated Products and their 

value had they been free from lead, or statutory damages. 

Defendants‘ reliance upon Rule v. Fort Dodge Animal Health, Inc., 607 F.3d 250  (1st Cir. 

2010) to support their position that Plaintiff Littlefield has not been injured as a result of Defendants‘ 

actions (Def. Mem. At 28) is misplaced.  In Rule, the plaintiff filed a putative class action suit 

alleging that the defendant had sold ProHeart 6, a medicine for preventing heartworm in dogs, 

without disclosing safety concerns revealed in initial testing and in subsequent use.  Id. at 251.  

According to the plaintiff, adverse reactions, including deaths, were suffered by dogs after receiving 

ProHeart 6 during trials and in general use after the product was released--information possessed by 

Wyeth but not disclosed to purchasers.  Id.  The plaintiff conceded, however, that her dog had not 

suffered any harm from the drug.  Id.  Accordingly, the Court determined that the plaintiff was not 

injured as plaintiff ―got both the protection and convenience she sought and that the risk did not 

manifest itself in injury to her or her dog.‖  Id. at 253.   

Unlike Rule, where risk of harm was gone once the plaintiff‘s dog was administered the 

medicine, and there were no signs of any physical harm, in the present case, there is a continuing risk 

of harm from the consumption of the Contaminated Products as lead ingestion has been associated 

with a variety of long-term health risks, especially in children, as set forth in the Complaints.  

Littlefield Compl. ¶¶ 22-37; Kennedy Compl. ¶¶ 17-31. Thus, Rule is inapposite.
16

 

                                                           
16

 The other cases cited by Defendants are inapposite for similar reasons. See Watkins v. Omni Life Sci., Inc., 692 F. 

Supp. 2d 170, 176 (D. Mass. 2010) (no injury because the plaintiffs used an ―allegedly defective product that has not 

Case 3:11-md-02231-MAP   Document 20   Filed 09/09/11   Page 36 of 53



 
28 

 Defendants‘ argument that Plaintiff Littlefield‘s Chapter 93A claims should be dismissed 

because ―[s]elling fruit products with less than 50 ppb of lead is permitted under law as administered 

by the FDA under its statutory authority‖ (Def. Mem. at 29) is also misplaced.  As set forth in detail 

above, there is no ―law‖ regulating levels of lead in the products at issue and FDA‘s suggestions 

regarding levels of lead in juice are simply ―nonbinding recommendations.‖  RJN, Ex. A.  Moreover, 

Defendants have not set forth any evidence that their Contaminated Products contain less that the 50 

ppb of lead recommended by the FDA.   

 Thus, Plaintiff Littlefield properly states a claim under Chapter 93A. 

C. Plaintiff Crawford, Plaintiff Bean-Walton and Plaintiff Properly Allege Claims 

Under the California Consumer Protection Laws. 

 

Defendants‘ burden is heavy in seeking to dismiss the California Plaintiffs‘ claims under 

California‘s Unfair Competition Law, California Business & Professions Code § 17200, et seq., (the 

―UCL‖).  It is ―the rare situation in which granting a motion to dismiss [a UCL claim] is 

appropriate.‖  Williams v. Gerber Prods. Co., 552 F.3d 934, 939 (9th Cir. 2008).  The UCL defines 

―unfair competition‖ to include ―any unlawful, unfair or fraudulent business act or practice.‖  Cal. 

Bus. & Prof. Code § 17200.  To state a claim under the UCL, a plaintiff need allege only one 

―unlawful,‖ ―unfair‖ or ―fraudulent‖ act or practice.  Lippitt v. Raymond James Fin. Servs., 340 F.3d 

1033, 1043 (9th Cir. 2003), amended, No. 01-17049,2003 U.S. App. LEXIS 19524  (9th Cir. 2003).   

A business practice is ―unfair‖ under the UCL if it ‗―offends an established public policy or 

when the practice is immoral, unethical, oppressive, unscrupulous or substantially injurious to 

consumers.‖‘  People v. Duz-Mor Diagnostic Lab., Inc., 68 Cal.App.4th 654, 662 (1998) (citations 

                                                                                                                                                                                           

failed‖); Iannacchino v. Ford Motor Co., 451 Mass. 623, 633 (2008) (―the plaintiffs have not alleged facts sufficient 

to make out a claim that their vehicles were defective in any way‖); Hershenow v. Enterprise Rent-A-Car Co., 445 

Mass. 790, 802 (2006) (court found no injury where automobile renters sought refunds of the price paid for 

allegedly unlawful Collision Damage Waiver protection when none of the renters were involved in any accidents).  
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omitted) (emphasis added).  Whether a business practice is ―unfair‖ involves weighing the utility of 

the defendant‘s conduct against the gravity of the harm ascribed to the alleged victims.  Lippitt, 340 

F.3d at 1043.  False advertising has no utility and never constitutes a justified business practice.  

Vasquez v. Superior Court, 4 Cal.3d 800, 808 (1971).  As the California Plaintiffs have alleged in 

detail that Defendants have engaged in false advertising, they have properly stated a claim for 

―unfair‖ acts and practices under the UCL.   

To allege an ―unlawful‖ business practice under the UCL, a plaintiff need only allege the law 

violated and the facts showing the underlying violation.  See, e.g., Microsoft Corp. v. A-Tech Corp., 

855 F. Supp. 308, 313 (C.D. Cal. 1994).  In this case, Plaintiffs allege that Defendants‘ conduct 

violates California‘s Safe Drinking Water and Toxic Enforcement Act of 1986, California Health and 

Safety Code sections 25249, et seq. (―Proposition 65‖) and other provisions of the California Health 

and Safety Code, including Cal. Health & Saf. Code §§ 110545, et seq. and 113732, the California 

False Advertising Law, Cal. Bus. & Prof. Code §§ 17200, et seq. and principles of warranty.  

Kennedy Compl. ¶ 3, 60; Littlefield Compl. ¶¶ 3, 56.  Such allegations of "unlawful" business 

practices result in per se strict liability under the UCL since "the UCL imposes strict liability when 

property or monetary losses are occasioned by conduct that constitutes an unfair business practice."  

Cortez v. Purolator Air Filtration Products Co., 23 Cal. 4th 163, 181 (2000).  Thus, the California 

Plaintiffs also state a claim for ―unlawful‖ acts and practices under the UCL 

Stating a claim under the ―fraudulent‖ prong of the UCL does not equate with a claim for 

fraud.  The California Supreme Court has held courts can order restitution without the need for 

allegations or individualized proof of actual deception, reliance and injury, such that they are not an 

element of this aspect of the UCL.  Bank of the West v. Superior Court, 2 Cal. 4th 1254, 1267 (1992).  

Rather, this aspect of the UCL ―merely requires allegations that the public is likely to be deceived 
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and, to the extent injunctive relief is sought, that the complainant suffered actual injury.‖   Patent 

Trust v. Microsoft Corp., 525 F. Supp. 2d 1200, 1218 (S.D. Cal. 2007).  The California Plaintiffs 

satisfy this standard of pleading by alleging that the public is likely to be deceived (Littlefield Compl. 

¶ 56; Kennedy Compl. ¶ 63) and that members of the Class have suffered actual injury.  Littlefield 

Compl. ¶ 42; Kennedy Compl. ¶ 36.  Therefore, the California Plaintiffs also state a claim for 

―fraudulent‖ acts and practices under the UCL. 

The California Consumer Legal Remedies Act, California Civil Code § 1750, et seq. (the 

―CLRA‖), prohibits twenty-three specified ―unfair methods of competition and unfair or deceptive 

acts or practices‖ in transactions for the sale or lease of goods to consumers.  Cal. Civ. Code § 

1770(a).  Plaintiffs allege that Defendants‘ conduct violates 5 of these provisions.  Littlefield Compl. 

¶ 67; Kennedy Compl. ¶¶ 60-64. 

Defendants argue that the California Plaintiffs ―must allege and prove actual reliance and 

causation‖ to prevail on UCL or CLRA claim.  Def. Mem. at 29.  However, ―California courts have 

repeatedly held that relief under the UCL is available without individualized proof of deception, 

reliance and injury.‖  In Re Tobacco II Cases, 46 Cal.4th 298, 327 (2007).  In Tobacco II, the Court 

held that to the extent "reliance" needed to be plead (and in n. 14, it stated there were many instance 

where the concept of reliance would have no application), only the plaintiffs needed to do so.  Id. at 

306.  ―Moreover, a presumption, or at least an inference, of reliance arises wherever there is a 

showing that a misrepresentation was material.‖ Id. at 327.  In view of these standards, the California 

Plaintiffs have properly alleged reliance.  Kennedy Compl. ¶¶ 66 (―Plaintiffs and the other members 

of the Class did so rely‖), 36; Littlefield Compl. ¶ 42 (―[a]s a result of Defendants‘ deceptive acts and 

practices, Plaintiffs were misled into purchasing the Contaminated Products, thereby resulting in 

[them] suffering injury in fact and a loss of money or property resulting from Defendants‘ conduct‖)   
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Plaintiffs further allege that the presence of lead was a material undisclosed fact that would have 

affected their decision to purchase these products.  Kennedy Compl. ¶ 67 (―Plaintiffs and members of 

the Class would not have purchased the Contaminated Products but for the deceptive and unlawful 

acts of Defendants‖); Littlefield Compl. ¶¶ 52, 53, 55, 58.  Such claims can be based on the omission 

of a material fact.  Mass. Mutual Life Ins. Co. v. Superior Court (2002), 97 Cal. App. 4th 1282, 1293 

(119 Cal. Rptr. 2d 190).  

Defendants further contend that the California Plaintiffs fail to state a UCL claim based on 

―unlawful‖ or ―unfair‖ conduct because they do not allege that the Contaminated Products exceeded 

the ―FDA threshold‖ for lead.  Def. Mem. at 30.  However, as discussed above, there is no FDA 

regulation of levels of lead in juice products and the FDA‘s suggestions regarding levels of lead in 

these products are ―nonbinding.‖  RJN, Ex. A.  Moreover, that is not the only standard that can form 

the basis for a UCL claim.  It is undisputed that California‘s Proposition 65 is more stringent than the 

FDA‘s guidance with regard to requiring the disclosure of lead in consumer products, confirming 

that it is unnecessary to allege violation of the FDA guidance to state a claim for violation of 

California law.  Plaintiffs allege that ―Defendants engaged in one or more unfair or deceptive acts or 

practices, including but not limited to uniformly representing to Plaintiff and each Class Member … 

that the Contaminated Products are safe and healthy for consumers, specifically children, but failing 

to disclose that, in fact, they contain the known toxic chemical lead…‖ Kennedy Compl. ¶ 62; 

Littlefield Compl. ¶ 52.   

Defendants further assert that the California Plaintiffs lack standing to assert their UCL 

claims as they have not alleged any economic injury.  Def. Mem. at 30.  Once again, as explained 

above, Plaintiffs have plainly alleged a legally cognizable economic injury.  See Kennedy Compl. ¶ 

36 (―Plaintiffs were misled into purchasing the Contaminated Products, thereby resulting in [their] 
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suffering injury in fact and a loss of money or property resulting from Defendants‘ conduct‖);  

Littlefield Compl. at ¶¶ 42, 55, 68.  

Indeed, the California Supreme Court recently shed light on what constitutes an ―economic 

injury‖ sufficient to confer standing under the UCL.  See Kwikset Corp. v. Superior Court, 51 Cal. 

4th 310, 323-330  (Cal. 2011). In Kwikset, the Court held that the plaintiffs, who had purchased a 

product bearing a false ―made in the U.S.A.‖ label had standing to bring a suit against the product‘s 

manufacturer because the consumer‘s economic injury could be shown by the fact that ―the 

consumer has purchased a product that he or she paid more for than he or she otherwise might have 

been willing to pay if the product had been labeled accurately.‖ Kwikset, 51 Cal. 4th at 329. 

Similarly, in the present case, the California Plaintiffs paid money for products which, if 

appropriately labeled, they would not have purchased at all. See Kennedy Compl. ¶ 36 (―Had 

warnings concerning the levels of lead in the Contaminated Products been made by Defendants, 

which were not, Plaintiffs would not have purchased any of the Contaminated Products and exposed 

themselves, and especially their children, to the known toxic chemical lead, which is particularly 

harmful to children who are more susceptible to chemical toxicity than adults‖); Littlefield ¶ 42 

(same).  Therefore, as in Kwikset, Plaintiffs have plead they suffered injury sufficient to assert such 

claims.  

Defendants also argue that Plaintiffs have failed to ―describe how Defendants‘ conduct 

violates any of the provisions [of the CLRA].‖  Def. Mem. at 31. Once again, Defendants ignore 

Plaintiffs‘ well-pleaded allegations, including Plaintiffs‘ allegation that: 

In the conduct of trade or commerce regarding their production, marketing and sale 

of the Contaminated Products, Defendants engaged in one or more unfair or 

deceptive acts or practices, including but not limited to uniformly representing to 

Plaintiff and each Class Member by means of their advertising, marketing and other 

promotional materials, and on the packaging and labeling of the Contaminated 

Products, that the Contaminated Products are safe and healthy for consumers, 
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specifically children, but failing to disclose that, in fact, they contain the known toxic 

chemical lead, which is associated with a variety of health risks, as set forth in detail 

above, and is particularly harmful to children, who are more susceptible to chemical 

toxicity than adults. 

 

Kennedy Compl. ¶ 62; see also Littlefield Compl. ¶ 67.  Since as stated above omissions of a 

material fact can properly form the basis for a claim under the CLRA, Plaintiffs have not described 

how Defendants‘ conduct violates the CLRA misses the mark.
17

  

As such, Plaintiffs properly allege claims for violation of California‘s UCL and CLRA. 

D. Plaintiff Poulis States a Florida Deceptive and Unfair Trade Practices Act 

Claim. 

 

To allege a violation of the Florida Deceptive and Unfair Trade Practices Act, Fla. Stat. § 

501.201, et seq. (―FDUTPA‖), a plaintiff ―must allege: 1) a deceptive act or unfair practice; 2) 

causation; and 3) actual damages.‖  Intercoastal Realty, Inc. v. Tracy, 706 F. Supp. 2d 1325, 1333  

(S.D. Fla. 2010).  Plaintiff Poulis has done so. 

Defendants argue that Plaintiff Poulis‘s FDUTPA claim is deficient on four grounds.  First, 

Defendants argue that Plaintiff Poulis does not allege a ―recoverable loss‖ under the FDUPTA as she 

fails to allege that lead-contaminated juice is worth less than uncontaminated juice.  Def. Mem. at 33.  

This argument fails.  To satisfy the ―actual damages‖ requirement under the FDUTPA, a plaintiff ―is 

required to prove that he or she paid more for the product than it was worth.‖  Fitzpatrick v. General 

Mills, Inc., 263 F.R.D. 687, 695   (S.D. Fla. 2010).  Plaintiff Poulis alleges that she ―[was] misled 

into purchasing the Contaminated Products, thereby resulting in her suffering injury in fact and a loss 

of money or property resulting from Defendants‘ conduct‖  (Littlefield Compl. ¶ 42; Kennedy 

Compl. ¶ 36) and that ―[a]s a result of Defendants‘ conduct, Plaintiffs and members of the Class were 

                                                           
17

 Defendants finally contend that Plaintiffs, pursuant to the CLRA, ―have not sent the mandatory 30-day letter 

which is a condition to seek damages.‖  Def. Mem. at 32.  Defendants‘ argument is both disingenuous and incorrect.  

To the extent notice was not already provided, Plaintiffs sent Defendants a pre-suit notice pursuant to the CLRA on 

June 17, 2011, along with the complaints filed the same day.  See Declaration of Patrick J. Sheehan ¶ 2, Ex. 1. 
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damaged.‖  Littlefield Compl. ¶ 128; Kennedy Compl. ¶ 68.  Moreover, as Defendants acknowledge 

(Def. Mem. at 33), Plantiff Poulis alleges that she and other Plaintiffs ―would not have purchased‖ 

the Contaminated Products had Defendants disclosed their lead content (Littlefield Compl. ¶ 42; 

Kennedy Compl. ¶ 36), indicating that the Contaminated Products had less market value ―in the 

condition in which [they were] delivered‖ as compared to ―the condition in which [they] should have 

been delivered.‖  See Rollins, Inc. v. Heller, 454 So. 2d 580, 585 (Fla. Dist. Ct. App. 1984).  As such, 

Plaintiff Poulis has alleged ―actual damages‖ and ―recoverable loss‖ under the FDUTPA. 

 Second, Defendants argue that a ―safe harbor‖ bars Plaintiff Poulis‘ FDUTPA claims as a 

plaintiff is precluded from alleging a violation of the FDUTPA where ―[a]n act or practice [is] 

required or specifically permitted by federal or state law‖ (under Fla. Stat. § 510.212(1)) and the 

FDA‘s guidance specifically permits them to sell their Contaminated Products.  Def. Mem. at 34.  

However, as set forth above, the FDA guidance is not a ―federal or state law.‖  Indeed, the FDA 

guidance explicitly states that its ―[g]uidance documents contain nonbinding recommendations.‖  

RJN, Ex. A.  As the FDA‘s ―nonbinding‖ guidance does not constitute law, there is no safe harbor 

barring Plaintiff Poulis‘ FDUTPA claim.
18

   

Third, Defendants claim that Plaintiff Poulis has not ―alleged any facts to show that 

Defendants‘ conduct was unfair or deceptive.‖  Def. Mem. at 34.  However, Plaintiff Poulis has 

clearly alleged such ―unfair‖ and ―deceptive‖ acts.  Plaintiff Poulis has alleged, inter alia, that 

―Defendants manufactured, designed, advertised, marketed, packaged, labeled, distributed and sold 

Contaminated Products as safe for consumption, particularly by children…However, Defendants did 

                                                           
18

 Defendants‘ reliance on Prohias v. Pfizer, Inc., 490 F. Supp. 2d 1228 (S.D. Fla. 2007) and Prohias v. AstraZeneca 

Pharm., L.P., 958 So. 2d 1054, 1056 (Fla. 3d DCA 2007) (Defs. Mem. at 34) is misplaced.  Def. Mem. at 34.  In 

both of these cases, the specific drugs at issue were specifically approved by the FDA and as such, the court found 

that the plaintiff‘s FDUTPA claims were barred by the ―safe harbor‖ provision.  Prohias v. Pfizer, 490 F. Supp. 2d 

at 1231; Prohias v. AstraZeneca Pharm., L.P., 958 So. 2d at 1056.  Unlike these two cases, however, the 

Contaminated Products have not been specifically approved by the FDA. Eirman v. Olde Disc. Corp., 697 So. 2d 

865 (Fla. 4th DCA 1997) does not help Defendants either.  In that case, the court dismissed the plaintiff‘s FDUTPA 

claim because the challenged ―order flow payments‖ were explicitly permitted by a federal law.  Id. at 866.   
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not disclose, or warn of, the presence of the known toxic chemical lead in the Contaminated 

Products, which is particularly harmful to children who are more susceptible to chemical toxicity 

than adults.‖  Littlefield Compl. ¶¶ 41-42; Kennedy Compl. ¶¶ 34-35. 

Fourth, Defendants incorrectly assert that ―Ms. Poulis has not alleged facts sufficient to show 

causation.‖  Def. Mem. at 35. In the Complaints, Plaintiff Poulis expressly alleges that ―[a]s a result 

of Defendants‘ deceptive acts and practices, Plaintiffs were misled into purchasing the Contaminated 

Products, thereby resulting in her suffering injury in fact and a loss of money or property resulting 

from Defendants‘ conduct.‖  Littlefield Compl. ¶ 42; Kennedy Compl. ¶ 36 (emphasis added).  

Plaintiff Poulis also states that ―Plaintiffs and members of the Class would not have purchased the 

Contaminated Products but for the deceptive and unlawful acts of Defendants…[a]s a result of 

Defendants‘ conduct, Plaintiff and members of the Class were damages.‖  Littlefield Compl. ¶¶ 127-

128; Kennedy Compl. ¶¶ 67-68 (emphasis added).   

Thus, Plaintiff Poulis properly alleges her FDUTPA claim. 

E. Plaintiff Kennedy States a Colorado Consumer Protection Act Claim. 

 

To plead an actionable claim for an unfair or deceptive trade practice under the Colorado 

Consumer Protection Act, Colo. Rev. Stat. § 6-1-101, et seq. (the ―CCPA‖), a plaintiff must allege 

that: (1) the defendant engaged in an unfair or deceptive trade practice; (2) the challenged practice 

occurred in the course of defendant's business, vocation, or occupation; (3) that it significantly 

impacts the public as actual or potential consumers of the defendant's goods, services, or property; 

(4) that the plaintiff suffered injury in fact to a legally protected interest; and (5) that the challenged 

practice caused the plaintiff's injury.   Rhino Linings United States v. Rocky Mountain Rhino Lining, 

62 P.3d 142, 146 (Colo. 2003).   

 

Case 3:11-md-02231-MAP   Document 20   Filed 09/09/11   Page 44 of 53



 
36 

Defendants argue that Plaintiff Kennedy fails to allege that she suffered an injury, that the 

challenged conduct does not significantly impact the public, and that Defendants engaged in an 

unfair or deceptive trade practice,.  Def. Mem. at 36.  Each of these arguments fails.   

As discussed at length above, Plaintiff Kennedy has adequately alleged injury.  Also, as 

Plaintiff Kennedy alleges that ―it is apparent that the number of consumers of the Contaminated 

Products would be at least in the many thousands‖ (Kennedy Compl. ¶ 38; Littlefield Compl. ¶ 44), 

she sufficiently alleges that Defendants‘ conduct significantly impacts the public.   

Plaintiff Kennedy alleges that Defendants engaged in unfair and deceptive trade practices 

under the CCPA by making both false representations and failing to disclose.  Littlefield Compl. ¶ 

122; Kennedy Compl. ¶ 62.  ―A plaintiff may satisfy the deceptive trade practices requirement of 

[false representation] by establishing either a misrepresentation or that the false representation had 

the capacity or tendency to deceive, even if it did not.‖  Francis v. Mead Johnson & Co., Civil 

Action No. 1:10-cv-00701-JLK, 2010 U.S. Dist. LEXIS 137630, at *11 (D. Colo. Dec. 17, 2010) 

(citing Rhino Linings, 62 P.3d at 148).  ―‗Misrepresentation‘ is in turn defined as ‗a false or 

misleading statement that induces the recipient to act or refrain from acting.‖  Id.  (citing Rhino 

Linings, 62 P.3d at 147).  In the present case, Defendants promoted the Contaminated Products as 

safe for consumption by children.  See Kennedy Compl. ¶ 34; Littlefield Compl. ¶ 40.  Plaintiff 

Kennedy, and other class members, believing that the Contaminated Products were safe to be 

consumed by children, purchased them (Kennedy Compl. ¶ 36; Littlefield Compl. ¶ 42) even 

though these advertisements and promotions were false and misleading since the Contaminated 

Products contained the toxic chemical lead.  Kennedy Compl. ¶¶ 1, 3, 5, 32-36, 62; Littlefield 

Compl. ¶¶ 1, 3, 5, 38-42, 122.   
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In order to maintain a ―failure to disclose‖ claim under CCPA, a plaintiff must allege that:  

(1) Defendants failed to disclose information concerning their goods to consumers; (2) Defendants 

knew this information at the time of the advertisement or sale of the goods; (3) the non-disclosed 

information was material; and (4) Defendants did not disclose this information with the intent to 

induce consumers to enter into transactions.  Francis, No. 1:10-cv-00701-JLK, 2010 U.S. Dist. 

LEXIS 137630, at *15 (citing Warner v. Ford Motor Co., No. 06-cv-2443-JLK-MEH, 2008 U.S. 

Dist. LEXIS 82858, *28-29  (Sept. 30, 2008)).  Plaintiff Kennedy makes such allegations.  See 

Kennedy Compl. ¶¶ 1, 32-36; Littlefield Compl. ¶¶ 1, 38-42. 

With regard to materiality, ―[a] fact is material if the consumer would not have purchased 

the product had he known the non-disclosed information.‖  Francis, 2010 U.S. Dist. LEXIS 

137630, at *18 (citation omitted).  Thus, Plaintiff Kennedy ―need only allege[] that [such a fact], if 

disclosed, would have influenced her purchasing decision.‖  Id.  (emphasis in original).   Plaintiff 

Kennedy alleges that ―[h]ad warnings and/or disclosures concerning the levels of lead in the 

Contaminated Products been made by Defendants, which were not, Plaintiffs would not have 

purchased any of the Contaminated Products and exposed themselves, and especially their children, 

to the known toxic chemical lead….‖  Littlefield Compl. ¶ 42; Kennedy Compl. ¶ 36.  Thus, 

Plaintiff Kennedy states a claim under the CCPA. 

V. PLAINTIFFS PROPERLY ALLEGE BREACH OF WARRANTY CLAIMS. 

 

 Defendants argue that Plaintiffs fails to allege their claim for breach of implied warranty 

―because Plaintiffs cannot allege facts to show any injury as a result of any alleged breach.‖  Def. 

Mem. at 37.  Defendants‘ injury argument is yet again misplaced.  Plaintiffs do, in fact, allege an 

injury and recoverable loss in their Complaints as they state that ―[a]s a result of Defendants‘ breach 

of their implied warranties, Plaintiffs and members of the Class have been damaged.‖  Littlefield 
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Compl. ¶ 142; Kennedy Compl. ¶ 81; see also Littlefield Compl. ¶ 42; Kennedy Compl. ¶ 36.  As 

such, Plaintiffs and other members of the Class have alleged economic injury.   

Defendants‘ reliance on the First Circuit‘s decision in Rule for its argument that Plaintiffs 

have not alleged injury arising from a breach of warranty of merchantability is unavailing.  In Rule, 

the First Circuit stated that ―[r]ecovery is not available under the warranty of merchantability where 

the defect that made the product unfit cause no injury to the claimant, the threat is now gone and 

nothing now possessed by the claimant has been lessened in value.‖  607 F.3d at 252.  Plaintiffs in 

this case do not know whether the lead in the Contaminated Products has caused any physical injury 

and the threat of injury is not gone.  Rule is therefore inapposite. 

 Defendants further argue that Plaintiffs have failed to ―plead that the products were not 

‗merchantable.‘‖  Def. Mem. at 37.  However, it is well-settled that for goods to be merchantable, 

they must, ―conform to the promises or affirmations of fact made on the container or label.‖  

Hawkinson v. A.H. Robins Co., 595 F. Supp. 1290, 1314   (D. Colo. 1984); Cholakyan v. Mercedes-

Benz USA, LLC, Case No. 10-05944-MMM(JCx), 2011 U.S. Dist. LEXIS 72584, at *55 (C.D. Cal. 

Jun. 30, 2011) (internal quotations omitted).  See also Mello v. K-Mart Corp., 792 F.2d 1228, 1235 

(1st Cir. 1986) (―among the factors to be considered in determining whether a good is merchantable 

are whether the good…conforms to the promises or affirmations of fact made on the container or 

label if any‖) (internal quotations omitted).  As noted above, Plaintiffs allege that Defendants 

promoted and labeled the Contaminated Products as safe for consumption, including consumption by 

children, and that the Contaminated Products did not conform to these representations.  See 

Littlefield Compl. ¶¶ 38-42; Kennedy Compl. ¶¶ 32-36.
19

   

                                                           
19

 Defendants also contend that Plaintiffs‘ warranty claims fail under Florida law because Plaintiffs have not alleged 

privity between the parties.  Def. Mem. at 38-39.  Defendants‘ argument is misplaced, however, as the Contaminated 

Products are foodstuffs and privity of contract is not required for such claims.  See Carter v. Hector Supply Co., 128 

So. 2d 390, 392 (Fla. 1961) (foodstuffs are a ―well-recognized exception to the privity requirement‖).  Moreover, 
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Accordingly, Plaintiffs have adequately alleged their warranty claims.    

VI. PLAINTIFFS PROPERLY ALLEGE UNJUST ENRICHMENT CLAIMS. 

 

Defendants‘ assertion that Plaintiffs cannot state a separate claim for unjust enrichment (Def. 

Mem. at 39) is incorrect.  See, e.g., Shum v. Intel Corp., 499 F.3d 1272, 1279 (9th Cir. 2007) 

(―[u]nder California law, unjust enrichment claims can exist as a separate cause of action. . . .‖) 

(internal quotations omitted); Lounge 22, LLC v. Scales, 680 F. Supp. 2d 343, 346-47 (D. Mass. 

2010) (recognizing a separate claim for unjust enrichment by stating ―Count V of the Amended 

Complaint, alleging unjust enrichment, is also properly pled‖); Tennille v. Western Union Co., 751 F. 

Supp. 2d 1168, 1173 (D. Colo. 2010) (recognizing a separate ―valued claim for unjust enrichment‖); 

Villager Franchise Sys., Inc. v. Dhami, Dhami & Virk, No. CVF046393, 2006 U.S. Dist. LEXIS 

6114, at *21 (E.D. Cal. Jan. 26, 2006) (―California law recognizes a cause of action for unjust 

enrichment‖).  ―Courts have recognized that state claims of unjust enrichment are universally 

recognized causes of action…‖  In re Terazosin Hydrochloride Antitrust Litig., 220 F.R.D. 672, 697 

n. 40 (S.D. Fla. 2004) (quotations omitted).  

To allege a claim for unjust enrichment, a plaintiff must show that (1) a benefit conferred 

upon a defendant by the plaintiff, (2) the defendant‘s appreciation of the benefit, and (3) the 

defendant‘s acceptance and retention of the benefit under circumstances that make it inequitable for 

him to retain it without paying the value thereof.  Watkins, 692 F. Supp. 2d at 179; United Techs. 

                                                                                                                                                                                           

even if privity were required, the requirement is met where, as here, a manufacturer makes direct representations to 

the purchaser.  See, e.g., Point Blank Solutions, Inc. v. Toyobo Am., Inc., 2010 U.S. Dist. LEXIS 117477 (S.D. Fla. 

Nov. 3, 2010) (court found privity existed between the plaintiff and the defendant where the plaintiff purchased the 

product from third party but the defendant had made numerous representations about the product to the plaintiff); 

Cedars of Lebanon Hosp. Corp. v. European X-Ray Distributors of America, Inc., 444 So. 2d 1068, 1072 (Fla. 3d 

DCA 1984) (holding the privity requirement satisfied where manufacturer made direct representations to the 

ultimate purchaser about equipment that was purchased from a third-party distributor).  In any event, whether privity 

exists is not appropriate for determination a motion to dismiss.  See Macmorris v. Wyeth, Inc., Case No. 2:04-cv-

596-FtM-29DNF, 2005 U.S. Dist. LEXIS 46657, *11 (M.D. Fla. June 27, 2005) (―[a]t the motion to dismiss stage 

the Court cannot determine that privity will fail in this case‖).   
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Corp. v. Mazer, 556 F.3d 1260, 1270 (11th Cir. 2009); Salzman v. Bachrach, 996 P.2d 1263, 1265-

1266 (Colo. 2000); Harry M. Weiss & Assocs., P.C. v. Eric Nelson Auctioneering, et al., 56 Fed. 

Appx. 776, 779 (9th Cir. 2003).  As Plaintiffs plainly allege in their Complaints that ―Defendants 

benefited from monies received from the purchases made by Plaintiffs and members of the Class for 

the Contaminated Products produced by Defendants…[u]nder the circumstances, it would be 

inequitable for Defendants to retain the above-described benefits‖ (Littlefield Compl. ¶¶ 146-147; 

Kennedy Compl. ¶¶ 85-86), they have clearly met this standard. 

 Defendants further argue that Plaintiffs have no unjust enrichment claim because ―there is no 

actionable wrong‖ as ―Plaintiffs received exactly what they bargained for.‖  Def. Mem. at 39-40.  As 

set forth in detail above, Plaintiffs, however, did not receive exactly what they bargained for as they 

received products that were contaminated with the dangerous chemical lead, products they would not 

have purchased had they know this fact.  Littlefield Compl. ¶¶ 1, 42; Kennedy Compl. ¶¶ 1, 36.
20

 As 

such, Plaintiffs have properly stated their unjust enrichment claims. 

CONCLUSION 

For all the foregoing reasons, Defendants‘ Motion should be denied in its entirety.
21

 

REQUEST FOR ORAL ARGUMENT 

Plaintiffs respectfully request that oral argument be heard on Defendants‘ Motion. 

                                                           
20

 The cases Defendants cite to support their argument that Plaintiffs have received the benefit of the bargain 

(Motion at 40) are off base as in each of those cases, the plaintiffs, unlike Plaintiffs here, did not allege any 

economic injury. See, e.g., Prohias v. Pfizer, 490 F. Supp. 2d at 1236 (plaintiffs received the benefit of the bargain 

as they did not plead that they were economically harmed in any way by their purchase of the medicine at issue); 

Prohias v. AstraZeneca¸958 So. 2d at 1056 (plaintiff ―fail[ed] to allege that Defendants‘ alleged wrongs caused her 

to purchase Nexium‖); Frye, 583 F. Supp. 2d at 958 (plaintiff did not allege any economic injury as there was ―no 

allegation that the presence of lead in the lipstick had any observable economic consequences‖). 
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 Alternatively, Plaintiffs request leave to amend the Complaints to cure any deficiencies.  Fed. R. Civ. P. 15(a) 

(―[t]he court should freely give leave when justice so requires‖).    
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Respectfully Submitted, 

 

 

/s/ Patrick J. Sheehan                     

Patrick Sheehan (BBO # 639320) 
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CERTIFICATE OF SERVICE 

 

 I hereby certify that a true copy of the foregoing document, filed through the ECF system, 

will be served electronically through the ECF System on the email-registered participants as 

identified on the Notice of Electronic Filing and paper copies will be sent to those indicated as non-

registered participants on September 9, 2011. 

 

  /s/ Patrick J. Sheehan 

  Patrick J. Sheehan 
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