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INTEREST OF AMICUS CURIAE

Sports Fans Coalition is a non-profit advocacy organization with 

thousands of members nationwide, created to provide consumers of 

American sports a public policy advocacy group to offer a unique 

perspective currently absent among well-paid lobbyists and lawyers retained 

by sports leagues, players, and media companies.  With a board of directors 

comprised of former aides to Presidents Bill Clinton and George W. Bush, 

along with leaders from journalism, business, and public interest advocacy, 

amicus represents the views and interests of sports fans before Congress, 

regulatory agencies, courts, and sports leagues.

Most sports litigation is seen, incorrectly in our view, simply as a fight 

between rich players and richer owners over who gets a bigger share of the 

pie.  In the process, the interests of consumers are ignored.  More broadly, 

amicus offers a unique perspective on the proper accommodation of antitrust 

and labor law that is required in defining the scope of the judicially-created 

“non-statutory” labor exemption: why the public interest requires antitrust to 

give way in contexts when workers have exercised their right to insist that 

labor markets be organized via collective bargaining, and why the public 

interest requires proper enforcement of the Sherman Act when workers have 
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exercised their choice to have labor markets be organized by free 

competition (subject to reasonable trade restraints).

This particular litigation involves an agreement among NFL owners to 

jointly refuse to offer their extraordinarily popular sports competition to 

sports fans unless players agree to more favorable terms.  This unlawful 

conduct is particularly egregious coming from those who have benefitted 

from massive taxpayer subsidies for stadium construction and favorable 

lease terms.  Nor can sports fans turn elsewhere for major league 

professional football, thanks to specific legislation Congress enacted 

exempting the NFL from laws barring anticompetitive mergers.  Under these 

circumstances, there is a strong public interest in ensuring that the Sherman 

Act - Congress' "consumer welfare prescription" - is applied to protect 

taxpayer investment and fans' aspirations.

STATEMENT OF THE CASE

This appeal is not about the desirability of the NFL’s efforts to modify 

their complex rules regarding salary caps and revenue sharing.  It solely 

concerns the undisputed agreement among NFL owners to concertedly shut 

down operations unless their particular ideas on these topics are accepted by 

the players’ association.  Sports fans have a vital interest in ensuring that the 

Sherman Act, which is Congress’ chosen “consumer welfare prescription,” 
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Reiter v. Sonotone Corp., 442 U.S. 330, 343 (1979), is enforced as intended 

to protect consumers from the disruptive, anticompetitive, and irreparable 

harm that will occur.  Whether the owners’ boycott lowers the quality of the 

2011 season by preventing fans’ favorite clubs from integrating new talent 

during this summer, or disrupts or even eliminates the season if the boycott 

fails to achieve the desired concessions from players, injunctive relief is 

essential to sports fans.

Appellants do not argue that the Sherman Act permits employers to 

agree to cease operations if key employees (or any other suppliers) refuse to 

agree to more favorable terms.  Rather, they seek an unprecedented 

expansion of the “non-statutory labor exemption” created to accommodate 

potential conflicts between the Sherman and Wagner Acts, and to limit the 

ability of federal courts to protect consumers by an unprecedented expansion 

of the Norris-LaGuardia Act.

Under §1 of the Sherman Act, neither employers nor workers can 

collectively agree to an industry-wide refusal to provide services (strikes) or 

employ workers (lockouts), where the effect is to deprive consumers of 

goods and services they wish to purchase in a free market.  See, e.g., Loewe 

v. Lawlor, 208 U.S. 274 (1908) (union boycott of non-union manufacturer 

violated Sherman Act); Anderson v. Shipowners Ass’n, 272 U.S. 359 (1926) 
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(shipowner cartel for employment violated Sherman Act).  In enacting § 6 of 

the Clayton Act and the National Labor Relations Act (Wagner Act), 

Congress determined that American society is best served by permitting 

strikes and lockouts as essential aspects of a process of collective 

bargaining.  However, § 7 of the Wagner Act unequivocally reflects 

Congress’ determination that consumers should tolerate these collective 

manifestations of economic power only when workers have exercised their 

choice to unionize.

Few would suggest that if grocery workers despaired of progress in 

multi-employer bargaining and voted to decertify their union, rival 

supermarket chains could collectively agree to cease operations.  The NFL’s 

efforts to stretch the labor exemption and Norris-LaGuardia Act are sensible 

primarily as policy arguments that the Sherman Act should not apply to 

sports labor markets.  However, claims that the public interest is ill-served 

by subjecting sports leagues to antitrust scrutiny should be directed at 

Congress, rather than asking appellate judges to engage in guerilla warfare 

on current Congressional policy via unwarranted and unprecedented 

expansions of the labor exemption or Norris-LaGuardia.  Whatever the 

superficial appeal, this dramatic withdrawal of antitrust protection for 

consumers is particularly inappropriate because, as we explain below, 
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federal courts have developed a workable and sensible rule of reason and the 

Federal Rules of Civil Procedure provide effective dispute resolution 

devices, so that such an exemption is not in the public interest.

ARGUMENT

I. THE INJUNCTION GRANTED BY THE DISTRICT COURT IS 
ESSENTIAL TO FURTHER THE PUBLIC INTEREST IN 
PREVENTING IRREPARABLE HARM TO SPORTS FANS.

Public interest concerns are critically important in determining 

equitable relief for alleged violations of public law, Standard & Poor's 

Corp. v. Commodity Exchange, Inc., 683 F.2d 704, 711 (2d Cir. 1982), 

especially a “consumer welfare prescription” like the Sherman Act.  It will 

be impossible to compensate sports fans with money damages for the 

reduced quality of the NFL season if their favorite teams cannot begin to 

sign and integrate new players into their roster and certainly not from the 

loss of games if the owners’ boycott continues into the season.

American consumers place a huge value on their ability to watch NFL 

games.  A 2010 poll showed 68% of Americans had watched NFL games the 

prior season.1  Fans spend roughly $1.3 billion on NFL tickets, and even in 

the recession spent more than $2.1 billion in 2010 on merchandise with NFL 

                                                
1 See http://maristpoll.marist.edu.
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logos.2  This does not include difficult-to-measure NFL-related spending at 

sports bars or on consumption items for home parties featuring NFL games.  

This value will be significantly impaired, or lost entirely, if NFL owners are 

permitted to engage in their unprecedented industry-wide shutdown in a 

dispute with non-union employees.

As demonstrated in Part II of this brief and in the Brief for the 

Appellee, there is not only a “fair chance of success on the merits” but a 

strong case that the owners’ collective shutdown violates the Sherman Act.  

The essence of the NFL’s claim is that a blatantly anticompetitive 

industry shutdown cannot be preliminarily enjoined by a federal court, 

despite irreparable harm to players, fans, and the public interest, but rather 

this Court should adopt a novel expansion of the judicially-created labor

exemption and the Norris-LaGuardia Act, or alternatively refuse to protect 

plaintiffs and the public pendente lite until the NLRB determines a novel 

question of labor law regarding the NFL’s unusual claim that a union has to 

stay in existence and keep negotiating, and presumably all administrative 

judicial review of that determination has been completed.  This cannot be 

how equity works.  Even if the plaintiffs’ case is only “fair,” and even if the 

consideration of hardships between players and owners is more balanced 

                                                
2 See http://nfllabor.files.wordpress.com/2011/02/wsjchart1.jpg;

http://blogs.forbes.com/investor/2011/04/14/six-industries-hurt-by-nfl-lockout/.
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than determined by Judge Nelson, the irreparable harm to the public compels 

this Court to affirm the order granting relief.

Although it is true that labor market rules can result in more or less 

exciting competitions, NFL fans suffer the greatest harm when there is 

industrial disruption.  Strikes and lockouts are tolerated in the short-term, 

under the Wagner Act and the labor exemptions to the antitrust laws, 

because Congress believes that these practices permit achievement of long-

term labor policies.  But when, pursuant to federal labor policy, workers 

express a preference for markets over collective bargaining, the public 

interest requires that consumers be protected from trade-restraining 

conspiracies of the sort agreed to by NFL owners.3

For this reason, the public interest pendente lite is not in the neutral 

and eventual determination of the proper application of law – which requires 

                                                
3 Sports Fans Coalition refers generally to the arguments in the Brief for the 

Appellees and other amici with regard to the claim that the court below should have 
exercised its discretion to withhold relief pending exercise of primary jurisdiction by the 
National Labor Relations Board.  We note that this matter is distinguishable from the two 
principal cases cited by the Appellant.  Ricci v. Chicago Mercantile Exchange, 409 U.S. 
289 (1973) involved litigation challenging conduct that an agency had the authority to 
immunize under the antitrust laws.  International Travel Arrangers, Inc.  v. Western 
Airlines, Inc., 623 F.2d 1255 (8th Cir. 1980),  declined agency reference where the 
agency’s finding that the conduct did not violate regulatory law would not preclude 
antitrust liability.  Here, the NFL asks that an injunction be stayed and players and 
consumers must suffer irreparable harm while the NLRB entertains a novel request 
asking it to find that, contrary to well-established labor policy favoring free choice for 
workers, that employees cannot choose to refrain from collective bargaining.  Even if a 
finding of bad-faith bargaining would be a factor to be considered in balancing the 
equities between plaintiffs and defendants, there is no warrant to extend the anti-
consumer effects of the labor exemption and to allow defendants to harm the public.
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accommodation of two sometimes-conflicting federal statutes, and here 

requires this Court to entertain novel theories that would likely receive little 

attention if raised in non-sports contexts (as we detail in Part II).  The public 

interest in avoiding the irreparable harm from the disruption or diminution of 

the world’s most popular professional sporting competition, should the 

federal courts eventually determine that a lockout is not exempt from 

antitrust scrutiny, is so compelling that it warrants the affirmance of the 

judgment below.  

II. THIS COURT SHOULD NOT ADOPT AN UNPRECEDENTED 
EXPANSION OF EITHER THE LABOR EXEMPTION OR 
THE NORRIS-LaGUARDIA ACT, IN AN EFFORT TO AVOID 
THE APPLICATION OF ANTITRUST LAW’S RULE OF 
REASON TO SPORTS LEAGUE LABOR RESTRAINTS.

A. There is No Need to “Accommodate” Conflicting Labor and 
Antitrust Policies in this Case.

Courts have interpreted the congressionally-enacted labor and 

antitrust statutes to accommodate potentially conflicting policies.  The 

Sherman Act reflects a desire to bar unreasonable collective agreements to 

limit competition that would otherwise exist. American Needle, Inc. v. NFL, 

130 S.Ct. 2201, 2212 (2010) (citing treatise).  Section 6 of the Clayton Act 

and the Wagner Act reflect a desire to allow workers to choose to limit 

competition among themselves, and to organize labor markets based on 

principles of collective bargaining set forth in labor statutes and decisions of 
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the National Labor Relations Board, rather than on the basis of free market 

competition protected by the Sherman Act.

Judicial precedents seek to accommodate potential conflicts between 

the policies expressed in these distinct statutory/administrative regimes.  In 

Amalgamated Meat Cutters v. Jewel Tea Co., 381 U.S. 676 (1965), the 

Supreme Court exempted an anti-consumer and anticompetitive agreement 

among supermarkets and butcher stores not to sell meat after 6:00 p.m. from 

a Sherman Act challenge, because the restriction was “so intimately related” 

to mandatory subjects of bargaining under the Wagner Act that “the union’s 

successful attempt to obtain that provision through bona fide, arms’ length 

bargaining in pursuit of their own labor union policies” fell within “the 

protection of the National Labor Policy and is therefore exempt from the 

Sherman Act.”  Id. at 689-90.

Jewel Tea could be read to exempt only restraints sought by unions, 

but in McCourt v. California Sports, Inc., 600 F.2d 1193 (6th Cir. 1979), the 

court explained that federal labor policy required exempting any term 

resulting from bona fide bargaining and contained in a collective agreement.  

Although the labor market restriction challenged in that case was sought by 

management and objected to by the union in the bargaining process, 

National Hockey League owners “yielded significantly on other issues” to 
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secure the union’s acquiescence in the challenged term.  Id. at 1202.  

Exempting all terms contained in an agreement allows the parties to enter 

into the most efficient accommodation of their competing concerns.  See 

Wood v. NBA, 809 F.2d 954, 961 (2d Cir. 1987).

Finally, in Brown v. Pro Football, Inc., 518 U.S. 231 (1996), the

Supreme Court held that members of a multi-employer bargaining group 

were also exempt when, operating under NLRB precedents, they imposed 

terms on union members following bargaining impasse.  The Court rejected 

the argument that antitrust’s labor exemption should expire despite the 

ongoing process of collective bargaining between management and the 

workers’ chosen union, based on the lack of judicially manageable criteria 

for when the exemption should end.  Accord, Powell v. NFL, 930 F.2d 1293, 

1302-03 (8th Cir. 1989) (rejecting “impasse” under labor law as appropriate 

occasion for lifting labor exemption as inappropriately affecting “the 

ongoing collective bargaining relationship” between union and 

management).

Each of these cases required that antitrust liability give way to serve 

conflicting goals of “National Labor Policy.”  Jewel Tea, supra.  One of the 

cornerstones of National Labor Policy, expressly stated in § 7 of the Wagner 

Act, 29 U.S.C. § 157, grants employees both the right to form unions, “to 
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bargain collectively through representatives of their own choosing,” and to 

engage in “other concerted activities for the purpose of collective bargaining 

or other mutual aid or protection,” and also the right to “refrain from any or 

all of such activities.”

Once NFL football players exercised their right to “refrain from” 

collective bargaining, there is no longer any reason for courts to 

“accommodate” labor policy, or to frustrate the right of sports fans under the 

Sherman Act to receive sporting entertainment services, in the form of major 

league professional football, free of unreasonable restraints of trade.

Although the NFL owners dismiss the players’ decision to end 

collective bargaining as a bad faith “tactical ploy,” Appellant’s Brief at 7, 

§ 7 of the Wagner Act gives workers the unfettered right to prefer free 

markets or collective bargaining based on their perceptions of their own self-

interest.  Where workers forego their own right to collective activity, 

including strikes or other anti-consumer industrial action, consumers should 

not have to tolerate employers who conspire to engage in quality-lessening, 

output-limiting industrial shutdowns.

The NFL’s complaint against a “light-switch” approach to the labor 

exemption is really a complaint about the asymmetry of § 7 of the Wagner 

Act, granting workers, but not employers, the choice of whether a labor 
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markets is to be organized collectively or through competition.  At the 

expiration of a collective bargaining agreement, workers are free to choose 

to end collective bargaining and see what competitive bidding for labor will 

bring them.  Perhaps after a few months workers find that new entrants, and 

their own inability to strike, result in lower wages and benefits; they are 

entitled to re-form a union.  If workers next come to realize that a strike 

could easily be broken with replacement workers, and the best collective 

bargain makes them worse off yet, they can vote to end collective bargaining 

and go back to the market.  These are the precise rights Congress gave 

workers in the Wagner Act.

The NFL’s argument is therefore unwarranted and expansive.  

Adopting it would be wholly inconsistent with the Supreme Court’s 

observation that the judicially-created immunity for employers engaged in 

collective bargaining is “limited.”  Connell Constr. Co. v. Plumbers & 

Steamfitters Local Union No. 100, 421 U.S. 616, 622 (1975).

B. The NFL’s Unprecedented Effort to Expand the Norris-
LaGuardia Act Would Severely Harm Consumers in a 
Manner Entirely Contrary to the Purposes of that Act.

As the court below demonstrated persuasively, the Norris-LaGuardia 

Act was very specifically enacted to reverse federal court rulings Congress 

believed were contrary to legislative intent in prior statutes to permit unions 
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to engage in concerted efforts that might otherwise offend federal statutes or 

common law bans on restraints of trade.  (April 25, 2011, Memorandum 

Opinion and Order, pp. 50-52. Civil No. 11-639 (SRN/JJG).)  The statutory 

bar on equitable relief “in any case involving or growing out of any labor 

dispute” was not intended, and cannot be reasonably understood today, to 

refer to disagreements between employers and non-union employees.

Consider the following hypothetical based on the actual facts set forth 

in United States v. Adobe Systems, Inc., et al., Civ. No. 1:10-CV-01629 

(D.D.C. 2010) (summarized at 75 Fed. Reg. 60820 (Oct. 1, 2010)).  Suppose 

that leading high-technology firms including Adobe, Apple, Google, Intel, 

and Intuit all agreed to cease operations unless each of their computer 

programmers and engineers agreed not to seek employment with another 

leading high-technology firm.  Suppose further that this announcement 

occurred immediately before Apple had planned to release a new version of 

its popular iPad or iPhone.  Under the NFL’s argument here, the Norris-

LaGuardia Act would prevent a federal court from granting a consumer 

plaintiff’s motion to enjoin this boycott.

Indeed, the NFL’s argument is virtually identical to that made by the 

NFL’s counsel almost fifty years ago.  See Brief for Respondents, Radovich 

v. NFL, No. 94 (O.T. 1956), at 59-63 (“claim originates under a personal 
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service contract which pursuant to the provisions of the Clayton and Norris-

LaGuardia Acts fails to fall within the statutory ambit of the antitrust Acts.”)  

Such an argument, if correct, would have required affirmance of the lower 

court’s dismissal of Radovich’s claim.  Instead, the Supreme Court reversed 

the dismissal, 352 U.S. 445 (1957), rejecting out of hand the Clayton and 

Norris-LaGuardia arguments, as well as several others.  Id. at 454 

(“Respondents’ remaining contentions we believe to be lacking in merit.”)

Moreover, the NFL’s effort to tempt this Court into applying statutes 

stripped of their intended meaning, without regard for the context in which 

they were enacted, is utterly inconsistent with this Court’s approach to 

statutory interpretation with regard to § 6 of the Clayton Act.  The first 

sentence of that provision declares that “the labor of a human being is not a 

commodity or article of commerce.”  This might suggest that the Sherman 

Act does not apply to any restraints involving labor markets.  However, in 

Mackey v. NFL, 543 F.2d 606, 617-18 (8th Cir. 1976), this Court rejected 

such an interpretation.  Noting that “on the surface” the text “lends merit” to 

the defendants’ argument, Mackey examined the statute’s “context” to limit 

the statutory exemption to concerted conduct by workers and their unions.  If 

Mackey’s approach is correct, the text of the Norris-LaGuardia Act does not 

preclude consumer-protecting injunctions in cases where a union no longer 
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exists, which was never the contemplated legislative intent.  If Mackey’s 

approach is wrong, then (contrary to considerable precedent, including the 

Supreme Court’s express understanding in Brown v. Pro Football that the 

labor exemption could not continue indefinitely4) this entire case fails 

because the Sherman Act does not apply to labor markets at all.

Once NFL players exercised their Wagner Act right to refrain from 

collective bargaining, there was no longer any “labor dispute” as that term is 

understood in federal law. The only plausible justification for such a 

distorted interpretation of the Norris-LaGuardia Act in this case, in contrast 

to the Apple hypothetical, is that as a matter of policy the Sherman Act 

should not apply to sports leagues, a claim to which we now turn.

C. Where Workers Do Not Want to be Unionized, There is No 
Reason for Fans or the General Public Interest to Prefer 
Collective Bargaining to Free Competition Subject to 
Reasonable Restraints under the Sherman Act.

The legal arguments raised by the Appellants would seem bizarre to 

most observers were they raised in support of continuing the non-statutory 

labor exemption to protect a shutdown by competing supermarket chains 

                                                
4  Brown’s contemplation that the labor exemption would not continue 

indefinitely further demonstrates the fallacy of the NFL’s claim that the Norris-
LaGuardia Act applies here because the textual phrase “growing out of” a labor dispute 
includes controversies originating in a labor dispute.  Under the NFL’s strained textual 
interpretation, at any future point, no matter how distant, no matter how dormant lay any 
effort to collectively bargain, federal courts would be barred from enjoining an owners’ 
player boycott because it originally arose in a labor dispute.  
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following a decertification of the United Food and Commercial Workers, or 

to invoke Norris-LaGuardia as a bar to injunctive relief against Apple and 

Google refusing to produce iPhones and Androids unless their engineers 

agreed to favorable terms.  We submit that they are advanced here primarily 

based on the ideas, publicly articulated by the NFL Commissioner, that a 

host of terrible things will happen to the world’s most popular sports league 

“under any approach other than a comprehensive collective-bargaining 

agreement.”  Roger Goodell, “Football’s Future If the Players Win,” Wall 

St. J., Apr. 26, 2011.  As we explain, these concerns are not properly before 

this Court; indeed, they have been previously and forcefully presented to 

Congress, without success.  Moreover, the concerns expressed are either 

incorrect or unwarranted.  As a matter of fact and law, although the public 

interest always favors amicable dispute resolution, the public interest does 

not require any agreement between the parties to ensure that NFL football is 

played this fall.  And, if the parties do reach an agreement, it need not be 

through collective bargaining under the Wagner Act.  Thus, the NFL’s 

claims should be rejected. 
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1. The NFL’s claim for sports leagues’ special protection 
from private antitrust litigation has failed to persuade 
our bicameral national legislature.

As we argue below, rule of reason precedents provide workable 

standards that will protect NFL labor market restraints that are reasonably 

necessary to promote a level of competitive balance that fans prefer.  

Clearly, Commissioner Goodell disagrees.  He fears that any league rules 

relating to players “would be subject to antitrust challenge in courts 

throughout the country.”  Although he concedes that “[s]ome such 

agreements might survive antitrust scrutiny,” the “prospect of litigation 

would inhibit league-wide agreements with respect to most, if not all, of 

these subjects.”  Goodell, supra.  This was precisely the debate pressed upon 

legislators in 1958, with no relief then, or since.

Responding to concerns about the disparate treatment for baseball and 

football in Toolson v. New York Yankees, 346 U.S. 356 (1953) (baseball 

exempt from antitrust laws) and Radovich v. NFL, 358 U.S. 445 (1957) 

(refusing to apply Toolson to football), the House Judiciary Committee’s 

Antitrust Subcommittee conducted 15 days of hearings.  See Hearings on 

H.R. 5307, et al., before the Antitrust Subcomm. of the House Comm. on the 

Judiciary, 85th Cong., 1st Sess. (1957).  Subsequently, the full committee 

favorably reported legislation subjecting all sports leagues to antitrust 
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scrutiny.  However, the Committee was concerned that contemporary 

precedents (which have since become modified) would subject sports league 

restraints to the “per se doctrine of antitrust law.”  H. Rep. No. 1720, 85th

Cong. (1958), at 7.  Recognizing the need for some collaboration among 

team owners to promote “public confidence in the integrity of the particular 

sport,” the proposed legislation would have provided a limited exemption 

from the Sherman Act for league decisions that were “reasonably necessary” 

to maintain “the equalization of competitive playing teams” and other 

specific issues.  In effect, this bill would have subjected the NFL to 

something resembling rule of reason as it exists today.  Although the 

Committee Report sought to convey the impression that the legislation was 

favorable to sports leagues, the majority concluded that the bill “assures that 

the courts under the antitrust laws will be able to proscribe activities that are 

not essential for continuation of the sport involved.”  Id. at 5.

Sports leagues and their allies did not share the views of the 

Committee majority.  The minority report argued that the legislation risked 

“serious harm to all professional team sports” by placing a “legal cloud over 

such things as the reserve clause [and] the draft system.”  The source of 

objection was the imposition on the league of the burden of demonstrating in 

“actual court proceedings” that these practices are reasonably necessary.  
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This requirement – effectively subjecting leagues to the modern rule of 

reason – “would force organized professional team sports to run a gauntlet 

of legal proceedings to save themselves from complete ruin.”  Id. at 10.  

Because, in the minority’s view, hearings demonstrated that in fact all sports 

league restrictions were indeed essential, they should all be legal.  The 

minority concluded that, although no sport league’s record was perfect, “the 

policy decisions of sports should be made by people in sports – the owners 

and players alike.  They should not be made by men [sic] in black robes who 

may have never been to a ball park.”  Id. at 12.

When the House of Representatives took up consideration of the 

legislation, the committee’s minority offered a substitute amendment to 

eliminate the requirement that agreements relating to labor market 

restrictions and other terms be “reasonably necessary.”  Under the substitute, 

these agreements would be absolutely exempt.  The leader of the effort, Rep. 

Kenneth Keating of New York, asked the House: “Can anyone say with 

conviction that there is reason for foisting upon the already overburdened 

courts of this land an ill-suited role as arbiters of disputes within the sports 

family?”  104 Cong. Rec. 12085.5  In response, Rep. Emanuel Celler, the 

                                                
5 When the bill’s sponsor, Rep. Emanuel Celler, asked Keating to reconcile these 

views with Keating’s support in 1952 for legislation exempting only reasonable rules, 
Keating responded that his views had “matured.”  104 Cong. Rec. 12086.
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committee chair, argued that “you should have the words ‘reasonably 

necessary’ at least as a brake between the interests of the public and the 

interests of the magnates.”  Id. at 12083-84.

The substitute was enacted by the House of Representatives, despite 

Rep. Celler’s complaint that it was the result of extraordinary “pressure 

exerted upon Members” by sports league executives and lobbyists.  

However, the legislation was tabled in the Senate’s Antitrust subcommittee.  

Although similarly broad legislation passed the Senate in 1965, that 

legislation was in turn killed in the House Judiciary Committee.  Indeed, 

when leading House members used tax legislation to enact a specific 

antitrust exemption permitting the mergers of the NFL and the rival 

American Football League in 1966, Rep. John Byrnes (from Green Bay, 

Wisconsin) explained that the tax rider was necessary because of Chairman 

Celler’s success in blocking legislation favorable to sports leagues.  112 

Cong. Rec. 28235-36 (1966).  Since that time, efforts to expand or contract 

the current application of the Sherman Act to sports leagues have repeatedly 

failed, with minor exceptions. Indeed, the House Judiciary Committee at 

one point favorably reported legislation that would have expressly subjected 

sport league labor restraints unilaterally imposed by management to antitrust 

scrutiny, notwithstanding ongoing collective bargaining with a union 
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(conduct that subsequently was held to be within the labor exemption in 

Brown v. Pro Football).6

2. The Sherman Act has been interpreted since 1958 in a 
reasonable and sensible way that does not warrant a 
doctrinally unjustified expansion of various 
exemptions to shield sports league labor restraints 
from antitrust scrutiny.

The Appellants argument appeals to raw judicial activism in asking 

this Court to distort the non-statutory labor exemption and the Norris-

LaGuardia Act, in a case involving a blatantly anticompetitive boycott 

causing irreparable harm to sports fans, because of decades-old concerns that 

the Sherman Act cannot be sensibly applied to the unique context of sports 

                                                
6 H. Rep. No. 871, 103d Cong., 2d Sess (1994).
The Senate Judiciary Committee conducted extensive hearings on this issue in 

1982, “Professional Sports Antitrust Immunity,” Hearings Before the Comm. on the Jud, 
97th Cong., 2d Sess (1982), featuring NFL Commissioner Pete Rozelle’s complaint about 
the recent decision ruling that the NFL was not a single entity and had unreasonably 
restrained trade in preventing the relocation of the Oakland Raiders to Los Angeles.  See 
Los Angeles Memorial Coliseum Comm’n v. NFL, 726 F.2d 1381 (9th Cir. 1984) 
(affirming district court judgment); cf. American Needle, Inc. v. NFL, 130 S.Ct. 2201 
(2010) (NFL not a single entity).  Despite the Commissioner’s testimony that the antitrust 
law could not be sensibly applied to sports, Congress declined to pass legislation 
immunizing league franchise relocation decisions.  In 1996, the Republican-led House 
Judiciary Committee reported legislation granting a limited antitrust immunity with new 
provisions for mandatory sports league expansion.  See H. Rep. No. 656, 104th Cong., 2d 
Sess (1996).  While the Committee questioned the NFL’s claim that antitrust law 
prevented it from preventing unwise franchise relocations, it acknowledged that the 
uncertainty of antitrust treble damage awards was a “legitimate concern.”  Id. at 9.  
Nonetheless, the Committee’s remedy was not antitrust exemption, but a complex regime 
of exemption and regulation.  In any event, the bill was not enacted.   

The Curt Flood Act of 1998, 105 Pub. L. 297, does not address the issues raised 
by this litigation, as Congress made clear that its intent was limited to providing major 
league baseball players with the same rights enjoyed by professional athletes in other 
sports.  S. Rep. No. 118, 105th Cong., 1st Sess. (1997).
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league labor restraints.  On the contrary, the record shows that the basic 

principles of the rule of reason have been properly applied in a variety of 

contexts, and that the procedures available to district courts to settle class 

actions provide a highly workable means to resolve disputes.  Although 

collective bargaining may be preferred by league owners to continue the 

benefits of shielding their conduct from antitrust litigation, and may be 

preferred by Congress when it is the choice of workers, there is no warrant 

for this Court to agree with Commissioner Goodell, supra, that fans will 

necessarily suffer from a regime where NFL rules are required to be 

reasonable under the antitrust law.

There is, to be sure, venerable precedential language to support the 

claim that the rule of reason is a standardless hodge-podge of all relevant 

evidence that cannot be predictably followed by business entities or applied 

by trial courts.  Cf. Chicago Board of Trade v. United States, 246 U.S. 231, 

238 (1918).  However, in the sports league context this Court has, for over 

30 years, led the effort to create and follow a workable body of precedent.  

Indeed, just last year the Supreme Court considered and addressed this 

very issue.  In American Needle, Inc. v. NFL, 130 S.Ct. 2201 (2010), the 

Court rejected an analogous effort by the NFL to expand the doctrine that 

Appellate Case: 11-1898     Page: 31      Date Filed: 05/20/2011 Entry ID: 3789765



23

formally distinct entities cannot conspire to violate § 1 of the Sherman Act 

to cover agreements among NFL owners.  Justice Stevens wrote:

Football teams that need to cooperate are not trapped by 
antitrust law. ... The fact that NFL teams share an interest in 
making the entire league successful and profitable, and that they 
must cooperate in the production and scheduling of games, 
provides a perfectly sensible justification for making a host of 
collective decisions. But the conduct at issue in this case is still 
concerted activity under the Sherman Act that is subject to § 1 
analysis.

Id. at 2216.

In Mackey v. NFL, 543 F.2d 606, 620 (8th Cir. 1976), this Court 

established that a party challenging an NFL rule would first have to establish 

that the rule had a demonstrable anticompetitive effect.  If so, the focus is on 

“whether the restraint imposed is justified by legitimate business purposes, 

and is no more restrictive than necessary.”

Where fans and players can seek alternatives, challenged rules do not 

unreasonably restrain trade.  See, e.g., Fraser v. Major League Soccer, 284 

F.3d 47 (1st Cir. 2002) (MLS rules upheld because star players could receive 

competitive offers from European or Mexican leagues and lesser players 

could receive offers from a minor American league).  Thus, close antitrust 

scrutiny is only necessary where, as with the NFL, fans and players have no 

reasonable substitutes for their patronage or services.  See, e.g., Mackey v. 

NFL, supra.  See also United States Football League v. NFL, 842 F.2d 1335 
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(2d Cir. 1988); Smith v. Pro Football, Inc., 593 F.2d 1173 (D.C. Cir. 1978); 

McNeil v. NFL, 1992-2 Trade Cas. (CCH) ¶ 69,982 (D. Minn.) (jury verdict 

finding that NFL restraint had substantially harmful effect on competition 

for players’ services); Kapp v. NFL, 390 F. Supp. 73, 82 (N.D. Cal. 1974) 

(NFL controls a ‘virtual monopoly).

Refuting Commissioner Goodell’s claim that fans would suffer 

because antitrust scrutiny would cause “carefully constructed rules proven to 

generate competitive balance – close and exciting games every Sunday and 

close and exciting divisional and championship contests – [to be] cast 

aside,” courts have explicitly held that a level of competitive balance that 

fans prefer is a unique and legitimate consideration and that rules that are 

reasonably necessary to accomplish that goal will be sustained under the rule 

of reason.  See, e.g., NCAA v. Board of Regents, 468 U.S. 85, 102-03 (1984);

Mackey, supra, 543 F.2d at 820; United States v. NFL, 116 F. Supp. 319, 

326 (E.D. Pa. 1953) (recognizing that league is “a unique business 

enterprise” that can “protect its very existence” by “reasonable restrictions” 

to promote competitive balance).

However, sports leagues that face no reasonable substitutes have two 

incentives to regulate labor market competition among member clubs.  One 

is to maintain a level of competitive balance that fans prefer.  Such a result 
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would increase output (attendance and viewership on television and internet) 

and render output more responsive to consumer preference, which are the

“hallmarks” of a reasonable trade restraint.  Cf. NCAA, supra, 468 U.S. at 

107.  Another is to potentially render the competition less attractive to fans, 

in order to simply reduce player salaries.  There is substantial empirical 

evidence – contrary to the views of the minority of the House Judiciary 

Committee in 1958 --  that the severe restraints historically imposed by 

sports leagues on players fell into the latter category.  See, e.g., Stephen F. 

Ross, Monopoly Sports Leagues, 73 Minn. L. Rev. 643, 676 (1989) (MLB 

attendance rose 57% after elimination of Reserve Clause, but salaries 

increased 316%).  When players do not opt to protect themselves, and 

employers, from antitrust liability via the labor exemption, the NFL is not 

put in a “Catch-22” but simply must ensure, like every other business in the 

country, that they conform to the Sherman Act; in this case, that rules which 

may have a significant effect in labor markets be actually tailored to 

promoting competitive balance or the integrity of the sport.7

Courts in this Circuit have on several occasions reviewed NFL 

restraints under the antitrust laws.  They have applied the rule of reason, 

                                                
7 NFL’s stated concerns, see Appellant’s Brief at 44, focus on the Supreme 

Court’s concern in Brown with introducing “instability and uncertainty into the collective 
bargaining process.”  Once employees have abolished their union, these concerns 
disappear.
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recognized the league’s legitimate interest in competitive balance, but found 

that the particular restraint was far broader than necessary to achieve the 

league’s stated goals.  See, e.g., Mackey, supra (rule requiring compensation 

for team losing a player to a rival club overbroad, as it applied to all players 

rather than only stars, and applied to all clubs, even when an inferior club 

had signed a star from a superior club); McNeil v. NFL, 1992-2 Trade Cas. 

(CCH) ¶ 69,982 (D. Minn.) (in special verdict, jury found that competitive 

balance was a procompetitive purpose, but rule barring competition for 

services of top 37 players on each team was overbroad).  See also Law v. 

NCAA, 134 F.3d 1010 (10th Cir. 1998) (salary cap on 4th assistant basketball 

coach did not really serve to promote competitive balance).8

Moreover, short of the uncertainty of a full-blown trial, if the parties 

were to reach an agreement on mutually acceptable labor market restrictions, 

the Federal Rules are no barrier to implementing such an agreement.  

Indeed, this Court has approved such a settlement in White v. NFL, 41 F.3d

402 (8th Cir. 1994).  This Court found that the trial judge had properly 

certified a class representing all NFL players, had properly considered 
                                                

8 Antitrust courts have established that a restraint is reasonable if it does not 
exceed "the limits reasonably necessary to meet the competitive problems." United States 
v. Arnold, Schwinn & Co., 388 U.S. 365, 380-81 (1967).  An NFL rule will not be struck 
down whenever “the imaginations of lawyers” might “conjure up some method of 
achieving the business purpose in question which would result in a somewhat lesser 
restriction of trade.”  American Motor Inns, Inc. v. Holiday Inns, Inc., 521 F.2d 1230, 
1249 (3d Cir. 1975).
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rejected objections to the settlement by disgruntled NFL players (cf. 

Commissioner Goodell’s incorrect claim that subjecting sports leagues to 

antitrust liability would allow “any player” to challenge “any league rule that 

he believes unreasonably restricts the ‘market’ for his services”), and 

properly enjoined all related actions.

Indeed, resolution of sports league labor restraint issues via antitrust 

litigation may well be preferred by sports fans/consumers to resolution 

through collective bargaining. (Amicus fully recognizes that under the 

Wagner Act, the concerns addressed in this paragraph are subordinated by 

federal policy to the right of players, if they so choose, to organize the labor 

market through collective bargaining rather than free competition.)  If 

players choose not to form a union, any injunctive relief provided for in the 

settlement (and all disputes over NFL labor markets would necessarily, 

going forward, contain such provisions) must be approved under Fed. R. 

Civ. P. 23 as both reasonable to the parties and in the public interest.  Unlike 

bilateral collective bargaining between a union and a recognized multi-

employer bargaining representative, the Federal Rules give sports fans the 

opportunity to object to such a settlement.  Although, because the 

overwhelming fan interest lies in ensuring a resolution of a dispute and the 

preservation of a season, it would require a particularly consumer-harming, 
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anticompetitive agreement to persuade the district court to disregard a 

settlement, the added protection that the Federal Rules provide to consumers 

is an additional argument against stretching the law in a desperate effort to 

avoid antitrust scrutiny of the world’s most popular sports league.

* * *

To be sure, sports fans wholeheartedly agree with Commissioner 

Goodell that “carefully crafted rules proven to generate ... close and exciting 

divisional and championship contests” should not be lightly cast aside.  But 

fans would gladly cast aside any particular set of NFL rules, in favor of less 

optimal regulations, rather than lose a season to a joint shutdown by the 

owners.  As the Supreme Court has made clear, even the most reasonable 

substantive regulations cannot be forcibly imposed by a joint refusal to do 

business on any other terms.  Paramount Famous Lasky Corp. v. United 

States, 282 U.S. 30 (1930) (studios boycott of theaters unwilling to agree to 

arbitration).

Without taking any position at this time as to whether the NFL 

owners’ preferred regulations are “well crafted” to generate the most 

exciting and popular competition, the need for antitrust review is 

demonstrated by the historic record of league rules that are not “well 

crafted” but rather excessively overbroad.  See Mackey/ McNeil, supra.  
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Indeed, a wide variety of labor market restraints can affirmatively harm 

competitive balance, by preventing inferior teams from rapidly improving 

through increased spending on new players.  Cf. United States v. NFL, 

supra, 116 F. Supp. at 323-24 (analyzing sports league broadcast rules to 

determine if they did in fact aid the weaker teams at the expense of the 

stronger teams).

In any event, there is no basis for the NFL’s claim that the rule of 

reason will inhibit carefully crafted, consumer choice-maximizing rules in 

sports, any more than the rule of reason may have that effect in any other 

industry where some cooperation among rivals is necessary.  As Judge 

Richard Posner astutely observed: “It does not follow that because two firms 

sometimes have a cooperative relationship there are no competitive gains 

from forbidding them to cooperate in ways that yield no economies but 

simply limit competition.”  General Leaseways, Inc. v. National Truck 

Leasing Ass’n, 744 F.2d 588, 594 (7th Cir. 1984).

CONCLUSION

The decision of the district court should be affirmed.
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