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i 
 

CORPORATE DISCLOSURE STATEMENT 

The MLBPA, NHLPA and NBPA are unincorporated associations.  None 

has a parent corporation; none issues stock; and no publicly-held corporation owns 

10 percent or more of any of them.   
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 vii 

STATEMENT PURSUANT TO FRAP 29 

Pursuant to Federal Rule of Appellate Procedure 29(c)(5), amici state: (1) No 

party’s counsel authored this brief in whole or in part; and (2) no person other than 

amici, its counsel, or its members contributed money intended to fund preparation 

of this brief.  Pursuant to Federal Rule of Appellate Procedure 29(a), amici file this 

brief with the consent of the parties. 
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STATEMENT OF INTEREST OF AMICI CURIAE 

The Major League Baseball Players Association (“MLBPA”), the National 

Hockey League Players Association (“NHLPA”), and the National Basketball 

Players Association (“NBPA”) (collectively, “Players Associations”) are the 

collective-bargaining representatives of players in, respectively, Major League 

Baseball (“MLB”), the National Hockey League (“NHL”), and the National 

Basketball Association (“NBA”).  This case presents vitally important issues for 

these Associations and their members.   

In professional football, basketball, and hockey, the competitive markets for 

players’ services have long been protected by the antitrust laws.  In 1998, Congress 

partially lifted baseball’s antitrust exemption through the Curt Flood Act, which 

provides that the antitrust laws apply in the market for MLB players’ services just 

as in markets for players’ services in other sports.  See 15 U.S.C. § 26b(a).  Thus, 

the sound application of the antitrust laws in markets for professional athletes’ 

services is critical in all major sports leagues.    

This appeal presents three issues at the intersection of federal antitrust and 

labor law.  Two issues – the scope of the Norris-LaGuardia Act and the primary 

jurisdiction of the National Labor Relations Board (“NLRB”) – concern the federal 

courts’ jurisdiction.  The third – whether plaintiffs have demonstrated a “‘fair 

chance of prevailing’” on their antitrust claim, Planned Parenthood Minnesota v. 
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Rounds, 530 F.3d 724, 732 (8th Cir. 2008) (en banc) – implicates the disclaimer of 

union representation and the nonstatutory labor exemption.  The resolution of these 

issues may affect employer-employee relations not only in the National Football 

League, but also in MLB, the NHL, and the NBA. 

The final issue presented – whether the challenged boycott irreparably harms 

players – is also important to amici.  Loss of preparation and professional playing 

time irreparably harms players.  A limited number of critical moments in 

professional athletes’ brief careers determine their success and personal 

satisfaction.  These lost opportunities cannot be recaptured or compensated by 

damages, as amici’s members are uniquely aware. 

INTRODUCTION AND SUMMARY OF ARGUMENT 

This appeal arises from the district court’s preliminary injunction enjoining 

the boycott of players by NFL teams (hereafter “the NFL”) after those players 

disclaimed their union and the NFLPA ceased representational activities and 

terminated its status as a labor organization.  The boycott’s purpose is to coerce 

players back into union representation so that the teams can engage in concerted 

activity that otherwise would violate the Sherman Act.    

The NFL makes four arguments challenging the injunction.  First, it 

incorrectly claims that even if its conduct violates the Sherman Act, the Norris-

LaGuardia Act denies the court jurisdiction to enjoin it.  Even assuming this case 
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involves a labor dispute, as this Court tentatively stated in granting the stay 

pending appeal, the Norris-LaGuardia Act does not bar the injunction.  The Act 

applies only if the proposed injunction (i) conflicts with the public policy declared 

in § 2 or (ii) prohibits one of the acts specifically enumerated in § 4.  This 

injunction does neither.  The public policy declared in § 2 does not implicate 

employer action; it forbids only injunctions that interfere with union and employee 

rights.  And, contrary to this Court’s preliminary assessment in the stay order, 

although some subsections of § 4 protect employers, § 4(a) does not, as a majority 

of courts of appeals addressing the question have correctly held.  Critically, 

moreover, this Court need not reach even that question because § 4(a) is 

inapplicable for an independent reason not addressed in the stay opinion – the NFL 

has not “[c]eas[ed] or refus[ed] to . . . remain in any relation of employment” with 

players, § 4(a), because teams have not terminated relations of employment with 

players.  By its plain terms, the Norris-LaGuardia Act does not apply. 

Second, the NFL argues that the NLRB has primary jurisdiction over the 

antitrust claim because it filed an unfair labor practice charge challenging the 

NFLPA’s disclaimer.  But, “federal courts may decide labor law questions that 

emerge as collateral issues in suits brought under independent federal remedies, 

including the antitrust laws.”  Connell Constr. Co. v. Plumbers & Steamfitters, 421 

U.S. 616, 626  (1975).  The NFL asserts that the disclaimer’s validity is too 
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important to be “collateral,” NFL Br. 32; but the issue’s importance does not 

distinguish it from the unfair labor practice charges in Supreme Court cases where 

deferral was rejected.  See infra at 16-18.  The district court correctly exercised its 

discretion not to order the delay and expense of deferral.   

Third, the NFL argues that the players are unlikely to prevail on their 

antitrust claim because the disclaimer is invalid and, even if it is valid, the NFL’s 

entitlement to the nonstatutory exemption continues.  These defenses to the 

Sherman Act claim are likely to fail.   

The disclaimer satisfies all elements of the NLRB’s validity test.  Indeed, the 

NLRB General Counsel previously approved a disclaimer in analogous 

circumstances, Pittsburgh Steelers, Inc., 1991 NLRB GCM LEXIS 63 (June 26, 

1991).  He has the last word on whether to pursue an unfair labor practice charge, 

NLRB v. Sears Roebuck & Co., 421 U.S. 132, 136-38 (1975).  The NFL responds 

by characterizing the disclaimer as a bad faith, collective-bargaining tactic.  But 

the decision not to engage in collective bargaining is for employees and expressly 

protected by the NLRA, see infra at 23-24; and the decision to pursue antitrust 

protection, far from bad faith, is entirely rational for professional athletes.   

The NFL also relies on Brown v. Pro Football, 518 U.S. 231 (1996), arguing 

that after the disclaimer, it is entitled to some indefinite period of protection by the 

nonstatutory exemption even though players are not represented or engaged in 
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collective bargaining.  Specifically, they cite Brown’s statement that at some time, 

collective-bargaining activity is “sufficiently distant in time and in circumstances” 

to eliminate the employers’ entitlement to the exemption.  Id. at 250.  The Court 

meant only that a lengthy bargaining impasse could end the employers’ exemption 

even though their employees continue to be represented by a union.  It does not 

suggest that employers remain exempt when employees are unrepresented, having 

exercised their NLRA § 7 right to refrain from collective activity.  Unlike impasse, 

disclaimer is not an “integral” part of collective bargaining, id. at 247; disclaimer 

terminates collective-bargaining activities.  The NFL ignores the Court’s 

characterization of disclaimer and decertification as the “extreme outer 

boundaries” of the nonstatutory exemption, id. at 250.  Upon union disclaimer, that 

exemption ends.  It disserves both labor and antitrust law to create a period of 

asymmetry – where employers can violate the antitrust laws with impunity and 

long-term consequences, while employees are penalized for being unionized in the 

past by losing antitrust and labor law protection. 

In any event, even if the nonstatutory exemption sometimes survives 

disclaimer, the players’ argument that it did not survive here should prevail.  This 

industry’s history, including the NFLPA’s re-establishment at the NFL’s behest 

and the NFL’s collectively bargained commitment not to challenge the players’ 
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disclaimer, militate powerfully against continuing an exemption intended to 

support collective bargaining.    

Fourth, the NFL disputes the district court’s weighing of the equities.  But 

that court did not abuse its discretion in concluding that the loss of pre-season 

opportunities and the impending loss of the NFL season irreparably harms players 

and the public interest, while enjoining the boycott causes the teams little harm.  

See infra at 28-30.   

ARGUMENT 

The Preliminary Injunction Should Be Affirmed. 

I. The Players Demonstrated A Substantial Likelihood Of Success On 
Their Antitrust Claim. 

The NFL’s boycott violates § 1 of the Sherman Act.  Op. 84.  NFL teams 

“compete with one another . . . for contracts with . . . playing personnel.”  

American Needle, Inc. v. NFL, 130 S. Ct. 2201, 2212-13 (2010).  “[R]estraints on 

competition within the market for players’ services fall within the ambit of the 

Sherman Act.”  Mackey v. NFL, 543 F.2d 606, 618 (8th Cir. 1976).  NFL teams are 

engaged in an illegal group boycott.  See Anderson v. Shipowners Ass’n, 272 U.S. 

359 (1926); Radovich v. NFL, 352 U.S. 445 (1957).   

The NFL has not argued otherwise.  Op. 83.  Instead, it claims that the court 

lacked jurisdiction to enter the injunction and that the players are unlikely to 
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succeed on their Sherman Act claim because the boycott is protected by the 

nonstatutory labor exemption.  These arguments are meritless.     

A. The Injunction Is Not Barred By The Norris-LaGuardia Act. 

This Court tentatively concluded that the Norris-LaGuardia Act prevented 

injunction of the NFL’s boycott on the ground that this case “involv[es] or . . . 

grow[s] out of a labor dispute.”  29 U.S.C. § 113(a).  But, this Court did not 

address the argument that, even assuming this case involves a labor dispute, the 

Act, by its express terms, does not bar the injunction here.   

Section 1 of the Norris-LaGuardia Act makes clear that the Act imposes two 

substantive limitations on federal courts’ jurisdiction to issue injunctions in labor 

disputes:  No injunction may issue that is (1) “contrary to the public policy 

declared in th[e] [Act],” id. § 101; or (2) directed against a category of conduct 

specifically enumerated in § 4, id. § 104. These are the Act’s only substantive 

limitations.  If they do not apply, a court may issue an injunction even in cases 

involving labor disputes.  As the Act’s text and structure make clear, and as the 

Supreme Court and other courts have repeatedly held, a federal court may “issue 

an injunction in a labor dispute against conduct not specifically enumerated in § 4 

or otherwise related to the abuses that motivated the [Norris-LaGuardia Act].”  

Aeronautical Indus. Dist. Lodge 91 v. United Techs. Corp., 230 F.3d 569, 580 (2d 
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Cir. 2000).1  The injunction under review falls within neither of the Act’s 

prohibitions and is not barred.2   

1. The NFL failed to show that the injunction is contrary to 
the Act’s policy. 

The injunction is consistent with “the public policy declared in th[e] [Norris-

LaGuardia Act].”  29 U.S.C. § 101.  In § 2, Congress defined that policy in 

emphatically pro-labor terms, declaring that workers “shall be free from the 

interference, restraint, or coercion of employers of labor” to allow them “full 

freedom” to organize and negotiate “acceptable terms and conditions of 

employment.”  Id. § 102.  This declaration “plainly identifies a primary concern 

with protecting labor’s ability to organize and bargain collectively.”  Buffalo Forge 

Co. v. United Steelworkers, 428 U.S. 397, 416 (1976).  Congress expressly 

commanded courts to use this policy “‘[i]n the interpretation of th[e] Act and in 

determining the jurisdiction and authority of the courts.’”  Id.  at 417. 

                                                 
1 See Sinclair Ref. Co. v. Atkinson, 370 U.S. 195, 212 & n.33 (1962), overruled on 
other grounds, Boys Mkts., Inc. v. Retail Clerks Union, 398 U.S. 235 (1970); 
Textile Workers Union v. Lincoln Mills, 353 U.S. 448, 458 (1957); Painting & 
Decorating Contractors Ass’n of Sacramento. v. Painters & Decorators Joint 
Comm., 717 F.2d 1293, 1294 (9th Cir. 1983); Nat’l Ass’n of Letter Carriers v. 
Sombrotto, 449 F.2d 915, 919 (2d Cir. 1971) (Friendly, J.). 

2 The Chamber of Commerce states that § 4’s list of conduct that cannot be 
enjoined is not exclusive, Br. 22 n.14; that is correct only because the Act also 
forbids injunctions that contravene the purposes declared in § 2.  These two 
limitations together exhaustively define the category of prohibited injunctions, see 
supra.  The injunction here falls within neither. 
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The injunction here plainly does not contravene the Act’s declared policy.  

Nothing in § 2 evinces an intent to protect employers from antitrust injunctions.  

Indeed, construing the Act to deprive courts of jurisdiction to enjoin employers 

from combining to impose unlawful terms and conditions of employment on 

unrepresented workers would turn the statute’s purpose on its head.  See 29 U.S.C. 

§ 102 (“the individual unorganized worker is commonly helpless . . . to obtain 

acceptable terms and conditions of employment”); S. Rep. No. 72-163, at 25 

(1932) (Act’s “main purpose” was preventing courts from “aiding employers to 

coerce employees into accepting terms and conditions of employment desired by 

employers”).  By contrast, “construing the Act to allow jurisdiction to enjoin 

[anticompetitive conduct] is entirely consistent with that purpose.”  Schuck v. 

Gilmore Steel Corp., 784 F.2d 947, 950 (9th Cir. 1986).   

Ignoring § 2’s explicit pro-labor policy, the NFL asserts that the Act 

embodies an “even-handed” policy of noninterference in labor disputes.  Br. 26.  

But, § 2’s text “clearly negatives any intention to recognize any general reciprocity 

of rights of capital and labor.”  Bhd. of Locomotive Eng’rs v. Balt. & Ohio R.R., 

310 F.2d 513, 518 (7th Cir. 1962). 

Nor does the Act’s history support the NFL’s contention.  It “was enacted in 

response to federal-court intervention on behalf of employers through the use of 

injunctive powers against unions and other associations of employees.”  
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Jacksonville Bulk Terminals, Inc. v. Int’l Longshoremen’s Ass’n, 457 U.S. 702, 

715 (1982).  Citing that history, courts have consistently recognized that Congress 

intended to protect workers and unions from judicial interference at employers’ 

instigation.  See Int’l Ass’n of Machinists v. Street, 367 U.S. 740, 772 (1961) (Act 

“expresses a basic policy against the injunction of activities of labor unions”); 

Retail Clerks Union Local 1222 v. Alfred M. Lewis, Inc., 327 F.2d 442, 447 (9th 

Cir. 1964) (Act was aimed at the “widespread use of the labor injunction as a 

means of defeating the efforts of labor to organize and bargain collectively”). 

2. The injunction is not barred by § 4. 

The only provision of § 4 the NFL has invoked is subsection (a), which 

forbids courts to enjoin persons involved in a labor dispute from “[c]easing or 

refusing to perform any work or to remain in any relation of employment.”  29 

U.S.C. § 104(a).  The NFL claims protection from an antitrust injunction under the 

second half of the provision, on the theory that it is “[c]easing or refusing . . . to 

remain in any relation of employment” with players.  That argument is wrong for 

two reasons. 

First, § 4(a) does not bar injunctions against employers.  Citing its purpose 

to protect labor, courts have correctly held that the Act does not bar injunctions 

against employers except in the few instances where Congress made its intent to 

protect employers clear by expressly referring to them.  See Local 2750, Lumber & 
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Sawmill Workers Union v. Cole, 663 F.2d 983, 985 (9th Cir. 1981); Figueroa de 

Arroyo v. Sindicato de Trabajadores Packinghouse, 425 F.2d 281, 291 (1st Cir. 

1970); Bhd. of Locomotive Eng’rs, 310 F.2d at 518.  In § 4(b), for example, 

Congress expressly protected employers by barring injunctions against 

“[b]ecoming or remaining a member of any labor organization or of any employer 

organization.”  29 U.S.C. § 104(b) (emphasis supplied).3   

Section 4(a), by contrast, contains nothing suggesting Congress intended to 

protect employers.  The provision’s first half, protecting the right to cease or refuse 

“to perform any work,” protects employees by barring injunctions against strikes.  

The provision’s second half, protecting the right to cease or refuse “to remain in 

any relation of employment,” protects employees by “mak[ing] clear that strikes 

could not be enjoined even when the strikers claimed to have completely ended the 

employment relationships, as well as when they claimed to have ceased work only 

temporarily.”  Cole, 663 F.2d at 986.   

This language, moreover, “originated in section 20 of the Clayton Act, 

where it was clearly intended to apply to the termination of the work relationship 

by the employee rather than the employer.”  Id. (footnote omitted); see S. Rep. No. 

                                                 
3 This explains why Congress defined “person participating or interested in a labor 
dispute” to include members of “any association . . . of employers.”  29 U.S.C. 
§ 113(b).  Contrary to the NFL’s contention (Br. 25), this definition does not imply 
that § 4’s other provisions protect employers. 
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63-698, at 51 (1914) (language “guard[s] the right of workingmen to act together in 

terminating, if they desire, any relation of employment”) (emphasis supplied).  

Nothing in the Norris-LaGuardia Act’s history suggests that Congress intended to 

withdraw courts’ jurisdiction to enjoin employers from wrongfully terminating 

employees.  That interpretation of § 4(a) would completely “disregar[d]” the Act’s 

purpose.  Figueroa de Arroyo, 425 F.2d at 290-91; see Schuck, 784 F.2d at 949. 

Further, interpreting § 4(a) to protect employers would have startling 

implications.  For example, courts would lack jurisdiction to order reinstatement of 

wrongfully discharged employees –  an argument courts have rejected as 

inconsistent with the Act’s language and purpose.  See Cole, 663 F.2d at 984–87; 

Figueroa de Arroyo, 425 F.2d at 290–91.  In addition, employers could combine to 

restrain competition in nonunionized employment markets by setting 

anticompetitive terms and conditions of employment and “refusing to remain . . . in 

any relation of employment” with employees on other terms.  Courts have rejected 

this contention as well.  See Nichols v. Spencer Int’l Press, Inc., 371 F.2d 332, 335 

& n.9 (7th Cir. 1967) (rejecting argument that similar language Clayton Act 

immunized employers’ agreement not to hire each other’s employees); cf. Mackey, 

543 F.2d at 616-18. 

In response, the NFL relies on the four cases that have applied the Norris-

LaGuardia Act to preclude injunctions against employer lockouts in the 80 years 
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since enactment.  Br. 15-16.  None, however, analyzed the Act’s text and purpose 

in depth.  The only circuit court case among them – the unreported decision in 

Chicago Midtown Milk Distributors, Inc. v. Dean Foods Co., 1970 U.S. App. 

LEXIS 8256 (7th Cir. July 9, 1970) – erroneously assumed that the Act bars all 

injunctions in labor disputes, and did not mention the Circuit’s earlier holding in 

Brotherhood of Locomotive Engineers that § 4(a) does not bar injunctions against 

employers.  See 1970 U.S. App. LEXIS 8256, at *3.  

Second, even if § 4(a) applied to injunctions against employers, it would not 

apply here because the NFL teams are not “[c]easing or refusing . . . to remain in 

any relation of employment” with players.  29 U.S.C. § 104(a).  Apart from the 

bare assertion that § 4(a) “clearly covers lockouts,” NFL Br. 25, the NFL offers no 

explanation of how § 4(a)’s text covers their boycott.  It does not.  As the NFL 

itself maintains, players have not been released or laid off, and their employment 

contracts remain in force.  See, e.g., Appellants’ Appendix 371 (letter informing 

players to “report to the Club immediately” if “a new labor agreement is reached”).  

Otherwise every NFL player would be a free agent.  Accordingly, “[a] relation of 

employment” remains, and § 4(a) does not apply.   

It is irrelevant that the NFL teams purport to have altered terms and 

conditions of the employment relationship by, for example, refusing to pay players.  

Section 4(a) does not apply to such alterations in employment, but to employment 
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termination.  See United Techs., 230 F.3d at 582 (upholding injunction under § 4(a) 

because employer sought to transfer work, not to terminate the employment 

relationship).  If Congress had intended to forbid courts to enjoin employers from 

imposing unlawful terms and conditions of employment, it surely would have 

drafted § 4(a) in those familiar terms.  

For that reason, it is doubtful that § 4(a) applies to any lockout.  A lockout is 

a temporary change in terms and conditions of employment, not an employment 

termination.  A “lockout” occurs when an employer temporarily stops 

“ ‘furnishing . . . work to employees in an effort to get for the employer more 

desirable terms,’ ” and a “fundamental principle underlying economic lockouts is 

that the union may end the lockout and return the employees to work by agreeing 

to the employer’s demands.”  2 John E. Higgins, Jr., The Developing Labor Law 

1638, 1672 (5th ed. 2006).  This reinforces the conclusion that Congress did not 

intend to bar injunctions of employer lockouts – again, it would have used 

language suited to the task, e.g., “ceasing or refusing to perform or offer any 

work.” 

But the Court need not address that broader question – whether § 4(a) ever 

applies to injunctions against employers – to resolve this case.  Because NFL 

teams have not terminated their employment relationships with players, § 4(a) does 

not apply by its plain terms.  This Court should not distort § 4(a)’s language to 
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cover a situation so contrary to Congress’s manifest intent in enacting the Norris-

LaGuardia Act. 

B. The Players’ Claim Is Not Within The NLRB’s Primary 
Jurisdiction. 

The players’ claims arise under the Sherman Act, not the NLRA.  The NFL 

nonetheless argues that the district court was required to defer to the NLRB’s 

primary jurisdiction because it filed an unfair labor practice charge with the NLRB, 

asserting that the disclaimer is invalid.   

The district court correctly rejected this argument.  “[A]s a general rule, 

neither state nor federal courts have jurisdiction over suits directly involving 

‘activity [which] is arguably subject to § 7 or § 8 of the Act.’”  Vaca v. Sipes, 386 

U.S. 171, 179 (1967) (emphasis supplied).  This doctrine, however, “has never 

been rigidly applied to cases where it could not fairly be inferred that Congress 

intended exclusive jurisdiction to lie with the NLRB.”  Id.  The decision to 

displace court jurisdiction over certain cases “depend[s] upon the nature of the 

particular interests being asserted and the effect upon the administration of national 

labor policies of concurrent judicial and administrative remedies.”  Id. at 180.   

The Supreme Court has expressly addressed the primary jurisdiction issue in 

cases involving antitrust claims.  In Connell,  the Court rejected the argument that 

it should defer to the NLRB to resolve the legality of a collective-bargaining 

agreement under NLRA § 8.  It held that “the federal courts may decide labor law 
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questions that emerge as collateral issues in suits brought under independent 

federal remedies, including the antitrust laws.”  421 U.S.  at 681.  As the Court 

later explained, “[w]e decided the 8(e) issue in the first instance.  It was necessary 

to do so to determine whether the agreement was immune from the antitrust laws.”  

Kaiser Steel Corp. v. Mullins, 455 U.S. 72, 83 (1982) (rejecting the argument that 

“the question of the legality of [a contract clause] under § 8(e) of the NLRA was 

within the [NLRB’s] exclusive jurisdiction”).   

That decision built on the Court’s analysis in Meat Cutters Local 189 v. 

Jewel Tea Co., 381 U.S. 676 (1965) (plurality opinion).  There, the union asserted 

that the antitrust claim should be dismissed because the question whether the 

collectively bargained restriction on operating hours was a mandatory subject of 

bargaining fell within the NLRB’s exclusive competence.  Although the Court 

assumed that the courts and the Board had concurrent jurisdiction, it declined to 

defer.  Id. at 686 (White, J.); id. at 710 n.18 (Goldberg, J., concurring in judgment).  

It pointed out that courts were entirely capable of assessing whether a topic is a 

mandatory subject of bargaining, that deferring the matter to the NLRB would 

cause substantial delay to resolve a subsidiary issue, and that the NLRB’s General 

Counsel could refuse to issue a complaint in any unfair labor practice case, 

meaning that deferral might be futile.  Id. at 686-87.   
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Relying on Jewel Tea’s analysis, lower courts have consistently held “that 

‘viable’ antitrust claims . . . ‘may be asserted against a labor union outside and 

independently of any matter properly within the jurisdiction of the [NLRB].”  

Higgins, supra at 2446 (citing Telecom Plus of Downstate NY v. Electrical 

Workers (IBEW) Local 3, 719 F.2d 613, 615 (2d Cir. 1983); Robertson v. NBA, 

389 F. Supp. 867, 877 (S.D.N.Y. 1975) (rejecting primary jurisdiction argument in 

players’ Sherman Act case)).   

The Supreme Court’s refusal to defer to the NLRB’s primary jurisdiction in 

antitrust cases is consistent with its view in cases arising under other federal labor 

laws.  For example, in Vaca, an employee filed suit against his employer for breach 

of contract and against the union for breach of its duty of fair representation.  386 

U.S. at 173.  The Court held that the NLRB did not have primary jurisdiction over 

the question whether the union had breached its duty of fair representation, stating 

“it can be doubted whether the Board brings substantially greater expertise to bear 

on these problems than do the courts.”  Id. at 181.  The Court concluded that “the 

jurisdiction of the courts is no more destroyed by the fact that the employee, as part 

and parcel of his § 301 action, finds it necessary to prove an unfair labor practice 

by the union, than it is by the fact that the suit may involve an unfair labor practice 

by the employer himself.”  Id. at 106.     
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The NFL says that its charge cannot be treated as collateral because the 

disclaimer’s validity must be resolved to decide the Sherman Act claim.  Br. 32.  

But, the underlying NLRA issues were also potentially dispositive in the above-

cited cases where the Court refused to defer to the NLRB.  In this context, the 

district court properly concluded that it should not stay the players’ Sherman Act 

case until the NLRB decides the NFL’s unfair labor practice charge.  Both the 

players’ claim and the NFL’s defense (the nonstatutory labor exemption) pose 

questions of federal antitrust law.  Indeed, the nonstatutory exemption is federal 

common law crafted by the Supreme Court, and “the definition of its scope and 

application must be made by the federal courts, not the NLRB.” White v. NFL, 836 

F. Supp. 1458, 1500 (D. Minn. 1993). 

The NFL’s amici argue that elimination of the nonstatutory exemption 

would discourage multiemployer bargaining, see Chamber Br. 18-20; NHL Br. 15 

(citing Charles Bonanno Linen v. NLRB, 454 U.S. 404 (1982)), and therefore that 

the NLRB must decide the disclaimer's effect on the antitrust exemption.  

Multiemployer bargaining is lawful, however, only when employers are engaged in 

collective bargaining.  And, while the NLRB’s administrative expertise is relevant 

in determining whether employers may leave multiemployer units when bargaining 

reaches impasse, see Bonanno, supra, the Supreme Court cases cited above show 
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that it is not relevant in determining whether employers' collusion is an antitrust 

violation when employees are not engaged in collective-bargaining activities.   

Finally, the district court recited numerous factual circumstances supporting 

its discretionary determination not to defer – including that the legal standard for 

decertification’s validity is well established, that deferral would cause substantial 

delay, and that the NFL’s likelihood of success at the Board was small.  Op. 32-43.  

Neither the relevant legal framework nor the circumstances presented warrants 

deferral of the players’ antitrust claim.4   

C. The Disclaimer Ended The NFL Teams’ Nonstatutory Exemption. 

The players are likely to prevail on their Sherman Act claims.  Initially, they 

are likely to prevail on their assertion that the NFL waived any right to challenge 

the disclaimer.  The injunction may be upheld on this basis alone.  Even putting the 

waiver aside, however, the court reasonably concluded that success on the players’ 

Sherman Act claim is likely.   

                                                 
4 The NFL cites Brown’s statement that the Court would want the NLRB’s views 
on “whether, or where, within these extreme outer boundaries [decertification or an 
“extremely long” impasse in bargaining] to draw th[e] line” and end the 
nonstatutory exemption.  518 U.S. at 250.  From this, they infer that the matter is 
within the NLRB’s primary jurisdiction.  Critically, the Court characterized 
decertification as an “extreme outer boundar[y]” for the exemption; it expressed 
interest in NLRB input only in assessing how long an impasse must endure to 
eliminate the exemption.  Id.  Nor was the Court suggesting the matter was in the 
NLRB’s primary jurisdiction, only that it would solicit the NLRB’s views on the 
appropriate post-impasse outer “boundar[y]” for the exemption. 
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First, the district court correctly held that the NFLPA’s disclaimer is likely 

to be deemed valid.  “In order for a union’s disclaimer in representing a particular 

unit to be valid, it must be unequivocal, made in good faith, and unaccompanied by 

inconsistent conduct.”  Pittsburgh Steelers, Inc., NLRB GCM LEXIS 63, at *7 n.8.  

All three factors were satisfied here.  Overwhelming majorities of players voted to 

terminate the NFLPA as their bargaining representative.  Op. 40.  As the trial court 

detailed, the NFLPA took affirmative steps to discontinue its representative status, 

ceased all representational activities, and the players asserted their antitrust rights.  

Id. at 34-42.   

The NFL does not deny these facts.  Instead, it argues that the NFLPA’s 

disclaimer is a collective-bargaining strategy and thus in bad faith as a matter of 

law.  That argument misapprehends the law and the facts.  The good faith 

requirement is satisfied when “a majority of the players clearly have indicated their 

wish not to be represented by any entity, including the NFLPA, in collective 

bargaining,” Powell v. NFL, 764 F. Supp. 1351, 1357 n.6 (D. Minn. 1991), and the 

union’s representational activities truly cease.  Those conditions were fulfilled 

here.  Indeed, in analogous circumstances, the NLRB’s General Counsel found that 

“the fact that the disclaimer was motivated by ‘litigation strategy,’ i.e., to deprive 

the NFL of a defense to players’ antitrust suits and to free the players to engage in 

individual bargaining for free agency, is irrelevant so long as the disclaimer is 
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otherwise unequivocal and adhered to.”  Pittsburgh Steelers, Inc., 1991 NLRB 

GCM LEXIS 63, at *7 n.8.  An NLRB Advice Memorandum is an agency policy 

statement, at least where it determines that no complaint will be filed.  See NLRB v. 

Sears, 421 U.S. at 155.  Thus, unless clearly erroneous, it is entitled to some 

deference.  See Long Island Care At Home v. Coke, 551 U.S. 158, 169 (2007). 

The NFL’s real objection is not legal, but factual (and thus reviewed only for 

clear error) – that the NFLPA intends to reconstitute.  It bases this assertion on the 

NFLPA’s 1993 reconstitution and statements that the antitrust suit was part of the 

players’ strategy.  But, the NFLPA’s past reformation was at the NFL’s insistence 

(even today, it is the NFL which insists on dealing with a union).  The district court 

correctly refused to find the NFLPA’s disclaimer in bad faith based on the NFL’s 

prior and current insistence that its players negotiate through a union.     

Second, the NFL argues that even if the NFLPA has disclaimed, it is 

nonetheless entitled to the continued protection of the exemption.  This argument is 

contrary to precedent, contravenes NLRA § 7, and is inconsistent with the rationale 

for the nonstatutory exemption.  All courts to address the question have assumed or 

agreed that employers cannot cloak themselves in the exemption when the union 

disclaims or is decertified and collective-bargaining activities end.  For example, in 

Brown, 518 U.S. at 250, the Supreme Court cited with approval the court of 

appeals’ statement that the “exemption lasts until collapse of the collective-
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bargaining relationship, as evidenced by decertification of the union.”  In fact, the 

Court described decertification as an “extreme outer boundar[y]” of the 

nonstatutory labor exemption.  Id. (emphasis supplied).  See also n.3, supra.  And, 

this Court, in Powell v. NFL, 930 F.2d 1293 (8th Cir. 1989), noted the NFL’s 

“conce[ssion] that the Sherman Act could be found applicable, depending on the 

circumstances . . . if the affected employees ceased to be represented by a certified 

union,” without any hint that this concession was in error.  Id. at 1303 n.12.   

Other courts have agreed.  See Powell, 764 F. Supp. at 1356-58 

(nonstatutory exemption inapplicable when “plaintiffs are no longer part of an 

‘ongoing collective bargaining relationship’ with the defendants”); NBA v. 

Williams, 857 F. Supp. 1069, 1078 (S.D.N.Y. 1994) (nonstatutory labor exemption 

inapplicable once “Players . . . request decertification”), aff’d, 45 F.3d 684 (2d Cir. 

1995).  We are unaware of any court that has intimated that the exemption would 

survive the union’s demise. 

Second, continuation of the nonstatutory exemption after the union disclaims 

and any collective-bargaining agreement expires is contrary to the NLRA’s 

requirement of voluntary unionism.  Section 7 “grants employees the right to 

‘refrain from any or all [concerted] . . . activities.’”  Pattern Makers v. NLRB, 473 

U.S. 95, 100 (1985) (quoting 29 U.S.C. § 157).  And, § 8(a)(3) outlaws the closed 

union shop.  Id. at 105-06.  Employers and unions that seek to restrain or coerce 
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employees in the exercise of their § 7 rights violate the NLRA.  Id.  The Supreme 

Court has been vigilant in protecting § 7 rights, for example, holding that 

restrictions on a member’s immediate right to resign from a union violate the 

NLRA.  See id. at 104 (“union restrictions on the right to resign [are] inconsistent 

with the policy of voluntary unionism [in the NLRA]”); Scofield v. NLRB, 394 

U.S. 423, 430 (1969) (unions may discipline members only because members are 

“free to leave the union and escape the rule”).  See also Corrugated Asbestos 

Contractors, Inc. v. NLRB, 458 F.2d 683, 687 (5th Cir. 1972) (a court “cannot 

force a union to continue, against its wishes, a relationship that is in its very nature 

predicated upon voluntariness”).  Allowing employers to retain the right to act 

collectively as if there were a union after employees give up that right would 

harshly penalize employees’ exercise of their § 7 rights.  It would effectively 

prevent employees from ever disclaiming their union because doing so would give 

multiemployer groups the concerted power the labor and antitrust laws were 

designed to foreclose. 

Further, the NFL’s argument is inconsistent with the nonstatutory 

exemption.  The doctrine is a judge-made outgrowth of the statutory labor 

exemption found in the Clayton Act and the Norris-LaGuardia Act.  See Connell, 

421 U.S. at 621-22.  “These statutes declare that labor unions are not combinations 

or conspiracies in restraint of trade, and exempt specific union activities . . . from 
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the operation of the antitrust laws.”  Id.  The statutory exemption, however, does 

not protect union-employer combinations; thus, even collective-bargaining 

agreements would give rise to potential antitrust claims under its literal terms.  As 

a consequence, the Supreme Court grafted the nonstatutory exemption onto the 

statutory exemption, explaining that “a proper accommodation between the 

congressional policy favoring collective bargaining under the NLRA and the 

congressional policy favoring free competition in business markets requires that 

some union-employer agreements be accorded a limited nonstatutory exemption 

from antitrust sanctions.”  Id.  The nonstatutory exemption exists only to ensure 

that antitrust law does not interfere with labor unions and collective-bargaining 

activity.  See Brown, 518 U.S. at 243 (citing Connell, Jewel Tea and Pennington 

for the proposition that the exemption exists to promote collective bargaining).   

Like any exemption from the antitrust laws, the nonstatutory exemption 

should be construed narrowly.  See Cal. Retail Liquor Dealers Ass’n v. Midcal 

Aluminum, Inc., 445 U.S. 97, 104-05 (1980).  And, of course, courts are chary of 

expansive interpretations of federal common-law rules that alter, expand, or limit 

federal statutory rights and duties.  See Tex. Indus., Inc. v. Radcliff Mats., Inc., 451 

U.S. 630, 641-43 (1981).  But most critically, on the logic of the exemption itself – 

which is to nurture collective-bargaining agreements and activities that are an 

“integral part of the bargaining process,” Brown, 518 U.S. at 239 – it makes little 
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sense to extend its coverage to unilateral employer conduct occuring after the 

collective-bargaining agreement expires and the union has been disclaimed.  

Indeed, doing so is contrary to federal labor policy which vigorously protects 

voluntary unionism.  In this case, accordingly, there is no tension between federal 

labor and antitrust interests.  All point in the same direction, and there is no need 

for any balancing or for any creation of federal common law.  Upon disclaimer, the 

nonstatutory exemption ended and the NFL became subject to the antitrust laws.   

The NFL unpersuasively analogizes disclaimer to the labor impasse at issue 

in Brown.  In the latter setting, the Supreme Court explained that a bargaining 

impasse would not protect a multiemployer group from the antitrust laws forever, 

stating that an agreement among employers might be “sufficiently distant in time 

and in circumstances from the collective-bargaining process” to warrant imposition 

of antitrust liability.  518 U.S. at 250.  The NFL argues that because employers get 

the benefit of the nonstatutory exemption for some significant period after impasse, 

they must get that same benefit for some significant period after disclaimer or 

decertification.  This is wrong.  There are good reasons that a bargaining impasse 

is not an on-off toggle for the nonstatutory exemption.  Impasse is “an integral part 

of the bargaining process,” and most importantly, union representation continues 

during impasse, meaning that employees retain labor-law protection.  Id. at 239.  
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Moreover, the consequences of impasse are issues delegated to the NLRB, not 

statutory requirements or prohibitions.  Id. at 247.   

In contrast, the NLRA establishes employees’ unequivocal right to disclaim 

or decertify their union.  Unlike impasse, disclaimer and decertification 

immediately terminate collective-bargaining activities, just as a union member’s 

resignation from the union immediately eliminates the union’s ability to discipline 

that employee, supra at 23.  The Supreme Court’s statement that the nonstatutory 

exemption continues after impasse cannot be untethered from its factual setting – 

the continuing collective-bargaining relationship. 

But, the NFL says, unions can use abusive disclaimers to discourage 

collective bargaining contrary to federal labor policy.  Br. 45.  A sham disclaimer 

is invalid.  The district court found no sham here because the NFLPA and its 

members gave up all labor law rights and protections.  And, it is the NFL’s 

proposed rule of law – that multiemployer groups retain monopoly power after 

disclaimer – that would discourage collective bargaining, particularly in 

professional sports.  Players will not engage in collective bargaining if the price for 

subsequent disclaimer is giving owners monopoly power over compensation for 

any significant time, leaving employees unprotected by either labor or antitrust 

law.  And the threat of disclaimer does not distort collective bargaining, as the 
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NFL insinuates (id.); it ensures that players can obtain competitive compensation 

through the collective-bargaining process.5  

Finally, even assuming (incorrectly) that the nonstatutory labor exemption 

lingers for some uncertain period after disclaimer, the players are likely to prevail 

because they can show that the NFL’s exemption here has plainly ended.  Inter 

alia, the NFL bargained a commitment not to challenge this disclaimer, and the 

NFLPA reinstituted the union at the multiemployer group’s insistence.  Thus, 

recognizing the disclaimer immediately would serve, not undermine the collective-

bargaining process.  In these circumstances, the players have a substantial chance 

of showing that the NFL did not retain the nonstatutory exemption.  Indeed, this 

Court can affirm the injunction on this ground alone without reaching other issues 

concerning the players’ likelihood of success on the merits.  

II. The Players Are Suffering Irreparable Harm And The Balance Of 
Harms Favors The Injunction. 

The district court made extensive findings addressing the players’ 

irreparable harm, Op. 71-79, and the boycott’s impact on the public interest, Op. 

87, Stay Op. 12-13, 18-19.  Those findings are based on “extensive affidavit 

                                                 
5 Amicus NHL asserts (Br. 13-15) that the nonstatutory exemption persists while 
employees are acting as a group vis-à-vis employers.  This argument ignores that 
the exemption protects only collective-bargaining activities.  Equating lawsuits by 
multiple employees with collective bargaining, it would extend long term, blanket 
immunity from antitrust liability to employers simply because collective 
bargaining previously occurred.  But see Needle v. NFL, 130 S. Ct. 2201.  
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evidence,” Stay Op. 13, Op. 71-79, are subject to review only for “clear error,” 

Hinrichs v. Bosma, 440 F.3d 393, 396 (7th Cir. 2006), and should be affirmed.   

Amici emphasize three points.  First, the lockout threatens to shorten or 

eliminate the professional football season; each day, that threat comes nearer to 

certainty.  The Players Associations’ experience strongly supports the view of all 

courts to address the issue:  Professional athletes’ careers are short, and the loss of 

all or a significant fraction of a professional season causes personal and 

professional injuries that cannot be compensated by damages.  See Silverman v. 

MLB Player Relations Comm., 67 F.3d 1054, 1062 (2d Cir. 1995) (upholding 

injunction against MLB because “given the short careers of professional athletes 

and the deterioration of physical abilities through aging, the irreparable harm 

requirement has been met”); Linseman v. World Hockey Ass’n, 439 F. Supp. 1315, 

1319 (D. Conn. 1977) (“the career of a professional athlete is more limited than 

that of persons engaged in almost any other occupation.  Consequently the loss of 

even one year of playing time is very detrimental”); Jackson v. NFL, 802 F. Supp. 

226, 230-31 (D. Minn. 1992) (“[t]he existence of irreparable injury is underscored 

by the undisputed brevity and precariousness of the players’ careers in professional 

sports”); Denver Rockets v. All-Pro Mgmt. Inc., 325 F. Supp. 1049, 1057 (C.D. 

Cal. 1971) (irreparable harm caused by rule limiting players’ right to sign with the 

NBA because a “professional basketball player has a very limited career”).   
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Second, today there is no off-season in professional sports – only the portion 

of the work year during which no games are played.  As athletes prepare for the 

championship season, a series of opportunities arise.  They include the chance to 

earn a spot on a team roster, to demonstrate value to a particular team or at a 

particular position, to integrate with a new team, to obtain a desired trade, or to 

sharpen individual skills.  See McCourt v. Cal. Sports, 460 F. Supp. 904, 912 (E.D. 

Mich. 1978) (“[a]ll witnesses have agreed that if the plaintiff does not attend 

training camp with the team he is ultimately going to play with, he will achieve 

only mediocre success”), vacated on other grounds, 600 F.2d 1193 (6th Cir. 1979); 

id. (denial of injunction will require plaintiff “to compete for a regular position 

with . . . three [other] players” in Los Angeles, while granting the injunction would 

give him a chance at stardom in Detroit).  A missed opportunity can equate to 

lower compensation, but can also result in loss of an option to change cities, teams, 

positions, and the trajectory of one’s career.  The latter losses are not compensable 

through money damages.  See id.; Bowman v. NFL¸ 402 F. Supp. 754, 756 (D. 

Minn. 1975) (NFL’s boycott of former World Football League players caused 

those players irreparable harm).  

Finally, professional hockey and basketball have long been subject to 

antitrust requirements without significant impediment to their operations.  See, e.g., 

Neeld v. NHL, 594 F.2d 1297 (9th Cir.  1979); Chi. Prof’l Sports Ltd. P’ship v. 
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NBA, 961 F.2d 667 (7th Cir. 1992).  The players are currently suffering irreparable 

harm, but requiring the NFL to comply with the Sherman Act does not impose 

significant hardship on its teams.   

CONCLUSION 

The district court’s order should be affirmed. 
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