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 1 *** 

 2 THE COURT:  Excellent.  Thank you,

 3 everyone, for your presentations this morning.  It was

 4 well argued and well presented.  I'm going to go ahead

 5 and give you my answer now.

 6 It's an interesting case.  It is not

 7 the type of factual allegations that we often see in

 8 the Court of Chancery, thankfully.  But

 9 notwithstanding any interest that I might have in

10 these novel issues, or at least their interesting

11 application, I do believe that I am forced to grant

12 the motion to compel arbitration, and I will do so for

13 the following reasons.

14 The Federal Arbitration Act controls

15 this case because there is not a specific opt-in for

16 the Delaware Uniform Arbitration Act.  There's a

17 strong policy in favor of arbitration.  So if the

18 disputes are covered by the clause, I am required to

19 defer to an arbitrator and send the parties to

20 arbitration in accordance with their agreement.

21 The first question on which the

22 parties have joined issue is substantive

23 arbitrability:  Who decides.  We all agree that Willie

24 Gary controls that.  There's been a lot of decisions
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 1 interpreting Willie Gary.  I don't feel the need to

 2 add to the list.  I think it's a two-part test.  The

 3 first question is whether you have a broad clause.

 4 The second question is whether you have a clause that

 5 refers to a set of rules that incorporates substantive

 6 jurisdiction for the arbitrator.

 7 I should say, as I tried to explain in

 8 the Eyak case, that's in the absence of a specific

 9 contractual agreement that the arbitrator decides.  So

10 in other words, if you haven't specifically said who

11 decides substantive arbitrability, if you simply have

12 a clause, then you can still get substantive

13 arbitrability in the hands of the arbitrator if it's

14 broad, and if you incorporate by reference a set of

15 rules that assign substantive arbitrability to the

16 arbitrator.

17 This clause is narrow.  It's not an

18 "all disputes arising out of" clause.  It's an "all

19 disputes concerning the amount to be paid to such

20 partner" clause.  So in terms of substantive

21 arbitrability, I have to decide it.

22 So now I turn to substantive

23 arbitrability, and the question is does this meet the

24 text; is this a claim that is concerning the amount to
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 1 be paid to such partner as provided in the agreement.

 2 As pled, I think the claim, in fact,

 3 is.  There are ample allegations in the complaint that

 4 specifically incorporate the language of the

 5 partnership agreement and use it as the crux of the

 6 liability claims that are asserted and for the relief

 7 that is sought.  Examples include paragraph 46,

 8 paragraph 55, paragraph 60.

 9 Now, the argument is made that under

10 Parfi, because this is a narrow clause, the fiduciary

11 duty and other claims have to depend on the agreement.

12 These claims do depend on the agreement.  But for a

13 partnership relationship between these folks, they

14 wouldn't be fiduciaries.  Even if it wasn't a written

15 partnership agreement, even if it was just an oral

16 partnership agreement, then but for that agreement,

17 there would be no fiduciary relationship and no

18 ability to bring a fiduciary claim.

19 So they certainly depend on the

20 agreement.  They would not exist but for the

21 agreement.  Whether or not the agreement is

22 memorialized in writing and contains carveouts or

23 limitations simply may make it more clear that it

24 arises out of the agreement, but certainly a fiduciary
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 1 claim is dependent upon the existence of the

 2 partnership, and, therefore is, in this case,

 3 dependent upon the agreement which contains the

 4 arbitration clause.

 5 Likewise, the complaint alleges that

 6 the claims depend and are driven by Reed's exercise of

 7 management authority, which management authority he

 8 only enjoyed because of his managing partner status

 9 under the agreement.  So there's another reason why

10 these claims are dependent upon the agreement.  Again,

11 there is specific pleading on these issues, and just

12 for examples you can also look at paragraph 61 and

13 paragraph 64.

14 So having determined that substantive

15 arbitrability is in my bailiwick, I conclude that the

16 claims fall within the scope of the clause and are not

17 brought out of the clause because of Parfi.

18 Lastly, what happens to Reed?  As I

19 have already held, the claim between the partners and

20 the firm is arbitrable.

21 I guess since counsel took pains to go

22 through the three different elements, I should explain

23 why it hits each one of them.  First, this is a cause

24 of action between the firm and two partners.  Their
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 1 membership in the firm "shall have been terminated" in

 2 the sense of ceased.  I don't think that language is

 3 necessarily limited to an act of firing by the firm.

 4 Certainly not on an arbitration decision would I view

 5 that language as so limited.

 6 "Concerning the amount to be paid to

 7 such partner" is the second aspect.  As I've already

 8 outlined, that is certainly what is pled in the form

 9 of relief, and I think counsel, Reed and the firm's

10 counsel, has explained why even if one were to drop

11 all of the allegations relating to the scope of

12 damages being calculated based on the agreement, you

13 would still have to look at the agreement to calculate

14 damages.

15 The reason why the car accident is

16 different is because they're not there implicating

17 fiduciary duties.  You're not there implicating

18 official duties.  And the measure of damages would be

19 your injury to your body and your property; not some

20 measure based on lost profits or lost compensation or

21 other economic harm to a partner, which is the gist of

22 what's alleged here.

23 Then, finally, as I've said, on "the

24 amounts to be paid here," the complaint does frame
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 1 them as a dispute over matters "provided in this

 2 agreement," so I think even taking the plaintiffs'

 3 counsel's formulation of the three limitations, each

 4 one is satisfied, and arbitration is squarely called

 5 for.

 6 So this brings me back as to whether

 7 the claims only should be arbitrated as to the firm or

 8 whether Reed himself should be allowed to invoke

 9 arbitration as to everything.  Here, having looked at

10 a bunch of case law on this, I do think that this is

11 actually the easy case, and is governed by the

12 analysis in Pritzker versus Merrill Lynch, a Third

13 Circuit decision from 1993.

14 This is the case where the

15 non-signatory is invoking arbitration against the

16 signatory as to matters where the party who is trying

17 to compel arbitration is essentially an extension of

18 the entity or party that is bound by the agreement.

19 What these cases stand for is a rule

20 that you can't circumvent arbitration as a plaintiff

21 by suing a non-signatory agent instead of, or in

22 addition to, the party that's actually agreed to the

23 arbitration provision.

24 If it were the other way around and
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 1 the plaintiff was trying to invoke arbitration against

 2 the non-signatory, that's a tougher case.  I don't

 3 have to worry about that case.  I've got Reed invoking

 4 arbitration against two signatories, and, therefore,

 5 under Pritzker and the cases citing it, I believe that

 6 this whole case must go to arbitration.

 7 I will enter an order to this effect.

 8 Under the FAA my order is directly appealable, and it

 9 would be even if I only compelled arbitration of part

10 of it.  Effectively it's a dismissal, it would be a

11 dismissal in favor of arbitration, and is directly

12 appealable anyway.

13 So I'll let you all decide what to do

14 with the appeal; whether you want to pursue that or

15 whether you simply want to trot off to the AAA.  Maybe

16 you want to do both.  Either way, from my standpoint,

17 this is a case that has to be arbitrated

18 notwithstanding the excellent arguments of counsel.

19 Thank you, everyone, for coming in

20 today.  It was a pleasure to hear from you and read

21 your briefs.  I appreciate your presentations.  Have a

22 good one.

23 (The Court adjourned at 11:00 a.m.)

24 ----- 
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