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IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE 

DAVID SCHWINGER, 

  Plaintiff, 

v.

LOCKE LORD BISSELL & LIDDELL LLP 
a Delaware Limited Liability Partnership, 

Defendant.

:
:
:
:
:
:
:
:
:
:

Civil Action No.: 4638-CC 

DEFENDANT LOCKE LORD BISSELL & LIDDELL LLP’S 
MEMORANDUM IN OPPOSITION TO 

PLAINTIFF’S MOTION FOR TEMPORARY RESTRAINING ORDER

This action was initiated by Verified Complaint filed on June 1, 2009.  In it plaintiff 

attacks actions arising from and relating to his termination process from Locke Lord Bissell & 

Liddell LLP (“LLBL” or the “Partnership”) about which he was first informed, as he himself 

makes clear, on March 19, 2009.  

  This Court lacks jurisdiction over the partnership vote, and any 

other disputes arising under the LLBL Partnership Agreement. 

BACKGROUND

1. Plaintiff became a member of Locke Liddel & Sapp PLLC on or about July 1, 

2007.  Thereafter, on or about October 2, 2007, Lord Bissell & Brook LLP merged with Locke 

Liddell & Sapp.  The Amended and Restated Partnership Agreement of Locke Lord Bissell & 

Liddell LLP Effective October 2, 2007 (the “Partnership Agreement”) governs the business 

rights and relationships among and between the Partnership and its members.  
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2. The Partnership Agreement specifically provides that any such dispute “shall be 

resolved through arbitration under the arbitration procedure set forth in Exhibit D” (emphasis in 

original) to the Partnership Agreement (the “Arbitration Limitation”).  
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3. Plaintiff does not challenge the applicability or scope of the Arbitration 

Limitation in the Verified Complaint.3  Rather, plaintiff offers the game suggestion that, because 

this action seeks not to resolve a dispute “arising under the Partnership Agreement, but solely to 

enforce his statutory right” to books and records, the Arbitration Limitation is of no moment 

here.  Complaint, Par. 7.  This creative gambit ignores the fundamental relationship between the 

demand for records (which were in fact produced in salient part), the basis for the demand for 

records (to attack a vote to remove plaintiff from the Partnership) and the motion for a TRO (the 

“Motion”).   

4. Even the Motion makes clear that it is the vote challenge, not the books and 

records demand, that supports the alleged emergent need for the TRO.  Motion, ¶¶17-18.4  But, 

as plaintiff tacitly concedes here, any challenge to his removal - procedural or substantive - must 

be pursued through arbitration.  Complaint, ¶7; Partnership Agreement Article XVIII.  As 

plaintiff has elected NOT to pursue the remedy to which he willingly acceded as a member of the 

Partnership, the “emergent” circumstances on which he predicates his TRO motion are wholly 

the result of his own doing.  Delaware law has long made clear that TRO relief will not be 

granted when the threat of harm is the result of the plaintiff’s own machinations.  Cottle v. Carr,

3  Plaintiff’s signature attesting to his agreement to be bound by the Partnership Agreement 
appears on page S-14 of Exhibit A to the Verified Complaint. 

4  The precedence of the Partnership vote over the books and records demand is further 
illustrated by the fact that all the legal authority cited by plaintiff attends votes on imminent 
public transactions, none of which was controlled by a broad, mandatory arbitration provision as 
that in the Partnership Agreement.  See Motion, ¶19 (Transkaryotic – merger; In re Netsmart – 
merger; In re Mony – merger; In re Pure Resources – exchange offer; ODS Techs. L.P. – by-law 
amendments in context of takeover battle).  Allen v. News Corp. is the only exception, and it 
involved purely procedural motions attendant to an injunction hearing. Stirling Investment 
Holdings, Inc., cited by plaintiff at Motion, ¶16, involved a  $100 million private placement bond 
offering to be registered with the SEC thereafter for public sale. 
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et al., 1988 WL 10415, Allen, C. (Del. Ch. Feb. 9, 1988) (attached hereto as Exhibit A).  See also 

Topspin Partners, L. P. v. Rocksolid Systems, Inc., 2009 WL 154387, Lamb. V.C., *2-3 (Del. 

Ch. Jan. 21, 2009) (attached hereto as Exhibit B hereto); Dweck v. Albert Nasser, et al., 2005 

WL 2508607, Lamb, V.C., *2 (Del. Ch. Sept. 28, 2005) (attached hereto as Exhibit C). 

5. Plaintiff’s cropped citation to Carr is telling.  In the considerable body of case law 

on this issue developed since Carr, nearly every case recites the three pronged inquiry articulated 

by Chancellor Allen therein against which entry of a TRO is measured:  (1) the claim is not 

frivolous or not truly litigable; (2) the risk of harm in granting the TRO is greater than the risk to 

plaintiff in denying it; and, (3) plaintiff has not proceeded as promptly as he should have and 

therefore has contributed to the emergent nature of the application and is guilty of laches.  Cottle

* 3.  In his Motion, plaintiff omits entirely the third element of Cottle v. Carr’s bases for denial 

of a TRO.  The reason is obvious. 

6. As noted above, plaintiff has been on notice of the Partnership’s intention to seek 

his removal from the Partnership since March 19, 2009.  Motion, ¶5.

Motion, ¶14.  These facts notwithstanding, even to this date, following a delay in calling the vote 

at which time plaintiff was again exhorted to pursue arbitration, no arbitration proceeding has 

been initiated under the Partnership Agreement.5
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6. This action should be seen for what it is:

  If Mr. Schwinger truly intends to pursue a 

books and records action, the Court certainly can accommodate that request (and can address 

there whether such an action properly lies here or in arbitration).  But the Court cannot and 

should not do more, insofar as it lacks jurisdiction over any dispute arising under the Partnership 

Agreement, including the propriety, utility or validity of a removal vote, and Mr. Schwinger 

himself has fomented the “emergent circumstances” on which he would bases his TRO Motion.  

For these reasons, the Motion should be denied.

COLE SCHOTZ MEISEL FORMAN & 
      LEONARD, P.A.

    
Michael F. Bonkowski (No. 2219) 
500 Delaware Avenue, Suite 1410 
Wilmington, DE  19801 
(302) 651-2002 (Phone) 
(302) 652-3117 (Fax) 
mbonkowski@coleschotz.com 
Attorneys for Defendant, 
Locke Lord Bissell & Liddell LLP

DATED:  June 8, 2009
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