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UNITED STATES BANKRUPTCY COURT 
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  :  
In re  : Chapter 11 
  :  
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  :  
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  :  
---------------------------------------------------------------------- X  

 
 APPLICATION FOR AN ORDER AUTHORIZING THE EMPLOYMENT 

AND RETENTION OF CLEARY GOTTLIEB STEEN & HAMILTON LLP 
AS COUNSEL FOR THE DEBTORS AND DEBTORS IN POSSESSION 

NUNC PRO TUNC TO THE PETITION DATE 
 

(“CLEARY GOTTLIEB RETENTION APPLICATION”) 
 

Apex Silver Mines Limited (“ASML”) and Apex Silver Mines Corporation 

(“ASMC”) as debtors and debtors in possession (collectively, “Apex” or the “Debtors”), hereby 

move this Court (the “Motion” or the “Application”) for entry of an order substantially in the 

form set forth in Exhibit B hereto, pursuant to sections 327(a) and 330 of title 11 of the United 

States Code (the “Bankruptcy Code”), Rules 2014(a), 2016, and 6003 of the Federal Rules of 

Bankruptcy Procedure (the “Bankruptcy Rules”) and Rules 2014-1 and 2016-1 of the Local 

Bankruptcy Rules for the United States Bankruptcy Court for the Southern District of New York 

(the “Local Bankruptcy Rules”) authorizing the employment and retention of Cleary Gottlieb 

   
  

 



 

Steen & Hamilton LLP (“Cleary Gottlieb” or the “Firm”) as counsel for the Debtors and debtors 

in possession in the above-captioned chapter 11 cases (the “Bankruptcy Cases”) nunc pro tunc to 

the Petition Date (defined herein).  In support of the Application, the Debtors rely on the 

Declaration of Robert P. Vogels in Support of First Day Motions and Applications and in 

Compliance with Local Rule 1007-2 (the “First Day Declaration”).  In further support of the 

Application, the Debtors respectfully represent as follows: 

Jurisdiction 

1. This Court has jurisdiction over this Motion under 28 U.S.C. §§ 157 and 

1334.  This matter is a core proceeding under 28 U.S.C. § 157(b)(2).  Venue of this proceeding 

and this Motion in this district is proper pursuant to 28 U.S.C. §§ 1408 and 1409.   

2. The statutory bases for the relief requested herein are sections 327(a) and 

330 of the Bankruptcy Code, Rules 2014(a), 2016 and 6003 of the Bankruptcy Rules and Rules 

2014-1 and 2016-1 of the Local Bankruptcy Rules. 

Background 

3. On the date hereof (the “Petition Date”), each of the Debtors filed a 

voluntary petition for relief under chapter 11 of the Bankruptcy Code.   

4. The Debtors continue to operate their business and manage their properties 

as debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.  No 

trustee, examiner or official committee of unsecured creditors has been appointed in the 

Bankruptcy Cases.  

5. Simultaneously with the filing of the Application, the Debtors have sought 

an order of joint administration pursuant to Rule 1015(b) of the Bankruptcy Rules that would 

provide for the joint administration of the Bankruptcy Cases and for consolidation for procedural 

purposes only. 
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6. A description of the Debtors’ corporate structure and businesses, as well as 

the circumstances leading up to the filing of the Bankruptcy Cases, can be found in the First Day 

Declaration.  Capitalized terms not otherwise defined herein shall have the meanings given to 

them in the First Day Declaration.  

Relief Requested 

7. By the Application, the Debtors seek the entry an order substantially in the 

form set forth in Exhibit B hereto authorizing the Debtors to employ and retain Cleary Gottlieb 

as their attorneys, and to file and prosecute the Bankruptcy Cases and all related matters, nunc 

pro tunc to the Petition Date, pursuant to sections 327(a) and 330 of the Bankruptcy Code, 

Bankruptcy Rules 2014(a), 2016 and 6003 and Local Bankruptcy Rules 2014-1 and 2016-1.  As 

set forth below, the Debtors intend to request a hearing on the Application and the entry of an 

order approving the retention of Cleary Gottlieb prior to the twentieth (20th) day following the 

Petition Date. 

Basis for Relief 

8. The Debtors have determined that it will be necessary to engage counsel 

with knowledge and experience in the areas of bankruptcy, reorganization, litigation, securities, 

employee benefits, project finance, mergers and acquisitions, and corporate governance.  Such 

legal counsel will enable the Debtors to carry out their duties in the Bankruptcy Cases and to 

assist in the reorganization of the estates.  The Debtors, therefore, propose to retain and employ 

the law firm of Cleary Gottlieb as counsel in all phases of the Bankruptcy Cases. 

9. The Debtors also seek to employ as section 327(e) special counsel the law 

firm of Davis Graham & Stubbs LLP (“Davis Graham”) of Denver, Colorado, which will be 

responsible in particular for general corporate advice, SEC-related advice, potential litigation 

matters, claims reconciliation, and related matters for the Debtors.  In addition, the Debtors are 
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seeking to employ as section 327(e) special counsel the Walkers law firm to provide advice 

related to Cayman law and the parallel Cayman proceedings, and to instigate, undertake and 

oversee those proceedings.  Cleary Gottlieb will coordinate closely with Davis Graham and 

Walkers under the Debtors’ supervision to avoid duplication of their respective services and 

expenses. 

10. Cleary Gottlieb is a law firm, which employs more than 1000 attorneys.  

The Firm maintains offices for the practice of law at One Liberty Plaza, New York, New York, 

as well as offices in Washington, D.C.; Brussels, Belgium; Beijing, China; London, England; 

Frankfurt, Germany; Cologne, Germany; Paris, France; Rome, Italy; Milan, Italy; Moscow, 

Russia; and Hong Kong. 

11. Beginning in June 2008, Cleary Gottlieb has represented the Debtors 

regarding project finance and corporate restructuring matters.  Since the Firm’s engagement, the 

Debtors have paid Cleary Gottlieb $3,150,873.75 in fees and $111,321.56 in disbursements in 

the aggregate.  Cleary Gottlieb holds no claim against the Debtors for amounts owing in respect 

of the rendering of prepetition services. 

12. Over the course of its relationship with the Debtors, Cleary Gottlieb has 

become thoroughly familiar with the Debtors’ businesses and affairs, as well as the Debtors’ 

capital structure.  The Debtors now desire to employ and retain, pursuant to section 327(a) of the 

Bankruptcy Code, Cleary Gottlieb as counsel to perform the extensive legal services that will be 

necessary during the Bankruptcy Cases, as more fully described below.  The Debtors have been 

informed that James L. Bromley and Sean A. O’Neal of Cleary Gottlieb, partners who will be 

engaged in the Bankruptcy Cases, are members in good standing of, among others, the Bar of the 

State of New York and the United States District Court for the Southern District of New York. 
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13. The Debtors have selected Cleary Gottlieb as section 327(a) counsel because 

of the Firm’s knowledge of the Debtors, as well as the Firm’s extensive experience and 

knowledge in the field of business reorganizations under chapter 11 of the Bankruptcy Code and 

other related matters.  The Debtors believe that the Firm is both well qualified and uniquely able 

to represent it as debtors in possession in the Bankruptcy Cases in an efficient and timely 

manner.  If the Debtors were required to retain counsel other than Cleary Gottlieb in connection 

with the prosecution of the Bankruptcy Cases, the Debtors, their estates and all parties in interest 

would be unduly prejudiced by the time and expense necessarily required by such new attorneys 

to familiarize themselves with the intricacies of the Debtors’ businesses, operations and capital 

structure. 

14. The services of Cleary Gottlieb are necessary and essential to enable the 

Debtors to execute faithfully their duties as debtors and debtors in possession.  Subject to the 

control and further order of this Court, Cleary Gottlieb will be required to render various services 

to the Debtors, including the following professional services: 

a. providing advice to the Debtors with respect to their powers and duties as 
debtors in possession in the continued operation of their businesses and the 
management of their properties; 

b. taking necessary or appropriate action to protect and preserve the Debtors’ 
estates, including prosecuting actions on the Debtors’ behalf, defending any 
actions commenced against the Debtors, conducting negotiations concerning 
litigation or other disputes in which the Debtors are involved, and filing and 
prosecuting objections to claims filed against the Debtors’ estates; 

c. preparing, on behalf of the Debtors, applications, motions, answers, orders, 
reports, memoranda of law and other papers in connection with the 
administration of the Debtors’ estates; 

d. representing the Debtors in negotiations with creditors, equity holders, and 
parties in interest, including governmental agencies and authorities; 

e. representing the Debtors in negotiations regarding possible dispositions of 
assets;  
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f. negotiating and preparing on behalf of the Debtors one or more plans of 
reorganization and all related documents; and 

g. performing other necessary or appropriate legal services in connection with 
the Bankruptcy Cases. 

15. Cleary Gottlieb has indicated a willingness to act on behalf of the Debtors to 

render the foregoing professional services. 

Cleary Gottlieb’s Disinterestedness 

16. To the best of the Debtors’ knowledge, and except as set forth herein and as 

otherwise disclosed in the Declaration of James L. Bromley, executed on January 12, 2009 (the 

“Bromley Declaration”), annexed hereto as Exhibit A, the members, counsel and associates of 

Cleary Gottlieb have not represented, and do not have any connection with, the Debtors, their 

creditors, equity security holders or any other parties in interest in any matters relating to the 

Debtors or their estates. 

17. As disclosed in the Bromley Declaration, the Firm currently represents 

certain of the Debtors’ creditors, equity holders and other parties in interest in matters wholly 

unrelated to these proceedings.  In particular, Cleary Gottlieb represents in matters wholly 

unrelated to the Bankruptcy Cases the former agents under Minera San Cristóbal’s project 

financing agreements and certain other banks as disclosed in the Bromley Declaration, and 

received waivers from such agents to represent the Debtors and certain non-debtor affiliates in 

connection with the negotiations regarding the restructuring of the project financing documents.  

In addition, the Firm currently represents certain of ASML’s Subordinated Noteholders or their 

affiliates in various matters wholly unrelated to the Bankruptcy Cases.  Cleary Gottlieb has fully 

informed the Debtors of its ongoing representation of such entities, and the Debtors have 

consented to the Firm’s continued representation of these entities in matters unrelated to these 

proceedings.  The Debtors believe that Cleary Gottlieb’s current and future representation of 
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these entities in unrelated matters will not in any way adversely affect the Firm’s representation 

of the Debtors, especially given that the Debtors intend to retain Davis Graham as counsel 

pursuant to section 327(e) of the Bankruptcy Code who can act as conflicts counsel with respect 

to certain creditors.   

18. To the best of the Debtors’ knowledge and as disclosed in the Bromley 

Declaration, Cleary Gottlieb does not hold or represent any interest adverse to the Debtors or 

their estates, Cleary Gottlieb is a “disinterested person” as that phrase is defined in section 

101(14) of the Bankruptcy Code, as modified by section 1107(b) of the Bankruptcy Code, and 

Cleary Gottlieb’s employment and retention is necessary and in the best interests of the Debtors 

and their estates.  Given the size of the Debtors and the extent of their creditor and interest holder 

constituencies, the Debtors believes that it is unlikely that any major law firm with the expertise 

necessary for the Bankruptcy Cases could be found that is not currently representing some of the 

Debtors’ major creditors or interest holders in unrelated matters.   

19. Cleary Gottlieb will periodically review its files during the pendency of the 

Bankruptcy Cases to ensure that no conflicts or other disqualifying circumstances exist or arise.  

If any new relevant facts or relationships are discovered or arise, Cleary Gottlieb will use 

reasonable efforts to identify such further developments and will file promptly a supplemental 

declaration, as required by Bankruptcy Rule 2014(a).       

Professional Compensation 

20. The Debtors understand that Cleary Gottlieb intends to apply to the Court 

for allowance of compensation and reimbursement of expenses in accordance with applicable 

provisions of the Bankruptcy Code, the Bankruptcy Rules and the Local Rules and orders of the 

Court.  Subject to such provisions and Court orders, compensation will be payable to Cleary 

Gottlieb on an hourly basis at its customary hourly rates for bankruptcy services rendered that 
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are in effect from time to time, plus reimbursement of actual, necessary expenses incurred by the 

Firm.  Cleary Gottlieb’s hourly rates for New York office timekeepers applicable in the 

Bankruptcy Cases, subject to periodic adjustments to reflect economic and other conditions, are: 

Partners $725 – 980  
Counsel $645 – 800  
Senior Attorney $630 – 740  
Associates $375 – 670  
International Lawyers 
Law Clerks  

$325 
$325 

 

Summer Associates $320  
Paralegals $230 – 320  

The Firm’s standard hourly rates are set at a level designed to compensate fairly the Firm for the 

work of its attorneys and paralegals and to cover fixed and routine overhead expenses.1   

21. In connection with the reimbursement of actual, necessary expenses, the 

Debtors have been informed that it is the Firm’s policy to charge its clients in all areas of 

practice for expenses incurred in connection with the clients’ cases.  The expenses generally 

charged to Cleary Gottlieb’s clients include, among other things, photocopying charges, long 

distance telephone calls, facsimile transmissions, messengers, courier mail, computer and 

electronic research time, word processing, secretarial and temporary employees, overtime meals, 

overtime and late night transportation, travel, lodging, food charges for business meetings, 

postage, printing, transcripts, filing fees and document retrieval.  The Debtors have been 

informed that the Firm believes it is fairer to charge these expenses to the clients incurring them 

than to increase the hourly rates and spread the expenses among all its clients.  The Debtors have 

been assured that Cleary Gottlieb will charge the Debtors for these expenses in a manner and at 

rates consistent with charges generally made to the Firm’s other clients. 

                                                 
1  While it is not anticipated that timekeepers from Cleary Gottlieb offices other than New York will be 

involved to a significant extent in the Bankruptcy Cases, any such timekeeper will be charged at hourly 
rates then in effect in such offices.   
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22. Cleary Gottlieb received a cash retainer in the amount of $500,000 (as set 

forth in the Bromley Declaration) from the Debtors in connection with the potential restructuring 

of the Debtors’ capital structure and financial obligations, the commencement and prosecution of 

the Bankruptcy Cases and for the reimbursement of reasonable and necessary expenses incurred 

in connection therewith.  Cleary Gottlieb has applied a portion of this retainer to fees and 

expenses incurred prior to the Petition Date.  After application of amounts from the retainer for 

payment of any additional prepetition professional services and related expenses, any excess 

amounts will be applied to such postpetition allowances of compensation and reimbursement of 

expenses that are allowed by the Court.    

23. Cleary Gottlieb has received compensation from the Debtors for its 

prepetition services, including compensation paid during the 90 days before the Petition Date.  

The Debtors submit that such payments are not recoverable preferences and that the receipt of 

such payments does not constitute an interest adverse to the Debtors. 

24. No promises have been received by either the Firm or any member, counsel, 

associate or other employee thereof as to compensation or payment in connection with the 

Bankruptcy Cases other than in accordance with the provisions of the Bankruptcy Code.  Cleary 

Gottlieb has no agreement with any other entity to share with such entity any compensation 

received by the Firm in connection with the Bankruptcy Cases.  

Bankruptcy Rule 6003 
 

25. Pursuant to Bankruptcy Rule 6003, the court may grant relief regarding an 

application pursuant to Bankruptcy Rule 2014 to retain a professional within twenty (20) days 

after the filing of the petition to the extent the relief is necessary to avoid immediate and 

irreparable harm.  Pursuant to the Application and in light of the exigent circumstances set forth 
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in the First Day Declaration, the Debtors intend to request a hearing on the Application and seek 

entry of an order substantially in the form set forth in Exhibit B hereto prior to the twentieth 

(20th) day following the Petition Date.   

Notice 

26. Notice of the Motion has been given via facsimile, electronic transmission, 

hand delivery or overnight mail to (i) the Office of the United States Trustee for the Southern 

District of New York; (ii) counsel to Sumitomo Corporation; (iii) holders of the five (5) largest 

secured claims against the Debtors, including counsel the Senior Lenders (other than Sumitomo 

Corporation); (iv) the trustees under the indentures relating to the Subordinated Notes; 

(v) counsel to certain holders of the Subordinated Notes; (vi) holders of the twenty (20) largest 

unsecured claims against the Debtors; (vii) the Securities and Exchange Commission; (viii) the 

Internal Revenue Service; and (ix) the United States Department of Justice.  In light of the 

exigencies of the circumstances and the potential harm to the Debtors, their estates, and other 

parties in interest that will ensue if the relief requested herein is not granted, the Debtors submit 

that no other notice need be given. 

No Prior Request 

27. No previous request for the relief sought herein has been made to this or any 

other court. 
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WHEREFORE, for the reasons set forth herein, the Debtors respectfully request 

that this Court enter an order in substantially the form annexed hereto as Exhibit B which (a) 

authorizes the Debtors to employ and retain Cleary Gottlieb as counsel nunc pro tunc to Petition 

Date; and (b) grants such other and further relief as is just and proper. 

 
Dated:   January 12, 2009 
             Denver, Colorado 

 

  
 /s/ Robert P. Vogels  

By:  Robert P. Vogels 
Title: Vice President and Controller 
 
For the Debtors and Debtors in Possession 
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EXHIBIT A 

BROMLEY DECLARATION 

 

 

   
  

 



 
 

CLEARY GOTTLIEB STEEN & HAMILTON LLP 
One Liberty Plaza 
New York, New York 10006 
Telephone:  (212) 225-2000 
Facsimile:  (212) 225-3999 
James L. Bromley 
Sean A. O’Neal 
 
Proposed Counsel for the Debtors  
and Debtors in Possession 
 
UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------------- X  
  :  
In re  : Chapter 11 
  :  
Apex Silver Mines Limited, et al.   : Case No. 09-               (     ) 
  :  
 Debtors.  : Joint Administration Pending 
  :  
---------------------------------------------------------------------- X  

 
 DECLARATION OF JAMES L. BROMLEY IN SUPPORT OF 
APPLICATION AUTHORIZING EMPLOYMENT AND RETENTION OF 

CLEARY GOTTLIEB STEEN & HAMILTON LLP AS COUNSEL FOR 
DEBTORS AND DEBTORS IN POSSESSION 

 

I, JAMES L. BROMLEY, do hereby declare as follows: 

1. I am a member of the firm of Cleary Gottlieb Steen & Hamilton LLP 

(“Cleary Gottlieb” or the “Firm”), which maintains an office for the practice of law at, among 

other places, One Liberty Plaza, New York, New York 10006. 

2. I am an attorney at law admitted to practice before the courts of the State of 

New York, the United States Court of Appeals for the Second, Third and Ninth Circuits, and the 

United States District Courts for the Eastern and Southern Districts of New York. 

3. I submit this declaration in support of the Application of the above 

captioned debtors (collectively, “Apex” or the “Debtors”) for an order approving the retention of 

   
  

 



 
 

Cleary Gottlieb as Debtors’ counsel in the above-captioned cases (the “Bankruptcy Cases”), in 

compliance with and to provide disclosures pursuant to sections 327, 328 and 504 of title 11 of 

the United States Code (the “Bankruptcy Code”), Rules 2014(a), 2016(b) and 5002 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) and Rules 2014-1 and 2016-1 

of the Local Bankruptcy Rules for the United States Bankruptcy Court for the Southern District 

of New York (the “Local Bankruptcy Rules”).  Unless otherwise stated in this Declaration, I 

have personal knowledge of the facts set forth herein.  To the extent that any information 

disclosed herein requires amendment or modification upon Cleary Gottlieb’s completion of 

further analysis or as additional information becomes available to it, a supplemental declaration 

will be submitted to this Court.  

4. The Debtors also seek to engage as section 327(e) counsel the law firm of 

Davis Graham & Stubbs LLP (“Davis Graham”) of Denver, Colorado, which will be responsible 

in particular for general corporate advice, SEC-related advice, potential litigation matters, claims 

reconciliation and related matters for the Debtors, which will not involve Cleary Gottlieb.  In 

addition, the Debtors are seeking to employ as section 327(e) special counsel the Walkers law 

firm to provide advice related to Cayman law and the parallel Cayman proceedings, and to 

instigate, undertake and oversee those proceedings.  Cleary Gottlieb will coordinate closely with 

Davis Graham and Walkers under the Debtors’ supervision to avoid duplication of their 

respective services and expenses.  

5. Cleary Gottlieb is composed, in part, of attorneys with knowledge and 

experience in the areas of bankruptcy, reorganization, litigation, securities, employee benefits, 

project finance, mergers and acquisitions, corporate governance and other areas that may be 

relevant to the Bankruptcy Cases. 
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6. Cleary Gottlieb is a “disinterested person” as that term is defined in section 

101(14) of the Bankruptcy Code in that Cleary Gottlieb, its members, counsel, senior attorneys 

and associates: 

a. are not creditors, equity security holders, or insiders of the Debtors; 

b. are not and were not, within two years before the Commencement Date, a 
director, officer, or employee of the Debtors; and 

c. do not have interests materially adverse to the interest of the Debtors’ estates 
or any class of creditors or equity security holders, by reason of any direct or 
indirect relationship to, connection with, or interest in, the Debtors or for 
any other reason. 

7. Within the year before the commencement of the Debtors’ Bankruptcy 

Cases, Cleary Gottlieb has received $3,150,873.75 in fees and $111,321.56 in disbursements in 

the aggregate from the Debtors.   

8. In addition, Cleary Gottlieb has received a total of $500,000 as a retainer in 

connection with the potential restructuring of the Debtors’ capital structure and financial 

obligations and the commencement and prosecution of the Bankruptcy Cases and for the 

reimbursement of reasonable and necessary expenses incurred in connection therewith.  Cleary 

Gottlieb has applied a portion of this retainer to fees and expenses incurred prior to the Petition 

Date.  After application of amounts from the retainer for payment of any additional prepetition 

professional services and related expenses, any excess amounts will be applied to such 

postpetition allowances of compensation and reimbursement of expenses that are allowed by the 

Court. 

Disclosures of Cleary Gottlieb 

9. In preparing this Declaration, in order to ensure compliance with the 

requirements of the Bankruptcy Code and the Bankruptcy Rules regarding the retention of 

professionals by a Debtors, I directed that a list (the “Conflicts Check List”) of (i) entities 
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affiliated with or related to the Debtors, (ii) professionals retained by the Debtors in this chapter 

11 proceeding, (iii) key creditors of the Debtors and their respective counsel, and (iv) certain 

other parties in interest in the Bankruptcy Cases and their respective counsel, be submitted to the 

Firm’s Records Department.  The Conflicts Check List is attached hereto as Exhibit I.  Cleary 

Gottlieb’s Records Department ran a computerized check of each of these persons or entities 

against the firm’s client database (the “Client Database”) to determine which persons or entities, 

if any, Cleary Gottlieb currently represents (“Current Clients”) or has represented in the past 

three (3) years (“Former Clients”).  A list of Current Clients matching those entities on the 

Conflicts Check List is attached hereto as Exhibit II.  A list of Former Clients matching those 

entities on the Conflicts Check List is attached hereto as Exhibit III.   

10. Cleary Gottlieb, which employs more than 1000 attorneys in 12 offices 

around the globe, has a large and diversified legal practice that encompasses the representation 

of many financial institutions and commercial corporations.  Some of those entities are or may 

consider themselves to be creditors or parties in interest in the Debtors’ pending Bankruptcy 

Cases or to otherwise have interests in these cases.  Cleary Gottlieb has represented, currently 

represents, and/or may represent in the future persons or entities listed in Conflicts Check List 

(or their affiliates) in matters totally unrelated to the Debtors.  To the best of my knowledge, 

none of the entities from the Conflicts Check List represented one percent (1%) or more of 

Cleary Gottlieb’s 2008 gross revenues other than Goldman Sachs, Citigroup, Barclays and Credit 

Suisse. 

11. To the best of my knowledge and information after a review of the Conflicts 

Check List and the Firm’s records conducted at my direction, Cleary Gottlieb’s connections with 
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the parties identified on the Conflicts Check List, currently and during the past three years, are as 

follows:  

a. Debtors’ Affiliates and Related Parties.  Cleary Gottlieb has represented or 
may represent predecessors or present or former affiliates of the Debtors in 
various corporate matters.   

b. Professionals Representing the Debtors.  As part of its practice, Cleary 
Gottlieb appears in cases, proceedings, and transactions involving many 
different attorneys, accountants, financial consultants and investment banks, 
including other professionals representing the Debtors.  In certain instances, 
professionals representing the Debtors may be clients of, or opposing 
counsel to, Cleary Gottlieb in matters unrelated to this chapter 11 
proceeding.  In addition, Cleary Gottlieb has represented, and may continue 
to represent, clients that are adverse to clients of the Debtors’ professionals 
in various matters unrelated to these chapter 11 proceedings.  

c. Creditors of the Debtors.  In matters unrelated to the chapter 11 proceeding, 
Cleary Gottlieb has represented, and may continue to represent, various 
creditors of the Debtors (or their affiliates) identified on Exhibits II and III.  
Cleary Gottlieb will not represent any of these entities in any matters related 
to these chapter 11 proceedings. 

d. Professionals Representing Creditors.  As part of its practice, Cleary 
Gottlieb appears in cases, proceedings and transactions involving many 
different attorneys, accountants, financial consultants and investment banks, 
including other professionals representing creditors or other parties in 
interest.   Cleary Gottlieb does not and will not represent such professionals 
in relation to these chapter 11 proceedings. 

e. Other Parties in Interest.  In matters unrelated to the chapter 11 proceedings, 
Cleary Gottlieb has represented, and may continue to represent, various 
other parties in interest (or their affiliates) identified on Exhibits II and III in 
these chapter 11 proceedings.  Cleary Gottlieb will not represent any of 
these entities in any matters related to these chapter 11 proceedings.   

As described in Exhibit III, Cleary Gottlieb had represented certain ASML 
underwriters in connection with debt and equity offerings.  Specifically, 
Cleary Gottlieb had acted in the following capacities:  

• Counsel to Citigroup Global Markets Inc. as underwriter (with Barclays 
Bank plc and Deutsche Bank Securities Inc. as initial purchasers) in 
connection with an offering of ASML 2.875% Convertible Senior Notes.  
This matter was closed on August 24, 2004.   
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• Counsel to Citigroup Global Markets Inc. as underwriter (with Barclays 
Capital Inc. as initial purchaser) in connection with an offering of 
ASML 4% Convertible Senior Notes due 2024.  This matter was closed 
on June 2, 2005.    

• Counsel to Citigroup Global Markets Inc. as underwriter to a potential 
registered ordinary shares offering by ASML.  When Citigroup Global 
Markets Inc. was replaced by BMO Nesbitt Burns, Cleary Gottlieb 
represented BMO Nesbitt Burns in the registered ordinary shares 
offering.  This matter was closed on December 27, 2007.   

In addition, Cleary Gottlieb acted as counsel to Citigroup Global Markets 
Inc., the financial advisor with respect to the sale of ASML’s indirectly 
owned interests in Minera San Cristóbal to Sumitomo Corporation.  This 
matter was closed on January 29, 2007. 

12. Cleary Gottlieb, its members, counsel, senior attorneys and/or associates: 

a. may have appeared in the past, and may appear in the future, in other cases 
unrelated to these Bankruptcy Cases where the Debtors’ creditors or other 
parties in interest may be involved; 

b. may represent, and may have represented, certain of the Debtors’ creditors 
or other parties in interest of the Debtors in matters that are unrelated to the 
Bankruptcy Cases; and 

c. may have had other dealings with creditors or other parties in interest of the 
Debtors that are unrelated to the Bankruptcy Cases. 

13. Cleary Gottlieb has conducted a general inquiry of its legal personnel to 

determine whether individual members, counsel or associates own any debt or equity securities 

of the Debtors or their affiliates, other than in connection with investments in mutual funds, blind 

trusts or other investments as to which such individual has no discretion as to the selection of the 

individual underlying assets.  Based on responses to this inquiry, I understand that as of the date 

hereof, no Cleary Gottlieb members, counsel or associates own any debt or equity securities of 

the Debtors or their affiliates.  Given confidentiality concerns, the Firm limited its prepetition 

inquiry to only legal personnel.  Following the filing of the Bankruptcy Cases, Cleary Gottlieb 

intends to conduct a general inquiry of certain additional non-legal personnel.  It should be noted 
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that Cleary Gottlieb has a long-standing policy prohibiting all personnel from using confidential 

information that may come to their attention in the course of their work.  In this regard, all 

Cleary Gottlieb personnel are barred from trading in securities with respect to which they possess 

confidential information. 

14. Certain interrelationships exist among the Debtors.  Nevertheless, the 

Debtors have advised Cleary Gottlieb that these relationships do not pose any conflict of interest 

because of the general unity of interest among the Debtors.  Insofar as I have been able to 

ascertain, I know of no conflict of interest that would preclude Cleary Gottlieb’s joint 

representation of the Debtors in the Bankruptcy Cases. 

15. I do not believe that there is any other connection or interest (as such terms 

are used in section 101(14) of the Bankruptcy Code and Bankruptcy Rule 2014(a)) between 

Cleary Gottlieb and the United States Trustee or any person employed by the Office of the 

United States Trustee.7 

16. The proposed engagement of Cleary Gottlieb is not prohibited by 

Bankruptcy Rule 5002. 

17. Cleary Gottlieb believes that it can adequately represent the interests of the 

Debtors.  Cleary Gottlieb has not represented any creditor, interest holder or other party in 

interest in connection with their respective dealings with the Debtors, except as disclosed above.  

Cleary Gottlieb has fully informed the Debtors of its ongoing representation of the entities 

identified in Exhibit II, and the Debtors have agreed both to the Firm’s continued representation 

of these entities in matters unrelated to these proceedings and to the Firm’s representation of the 

Debtors in the Bankruptcy Cases.  In the event that any adversary proceeding is required to be 
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commenced as to any of the entities identified in Exhibit II, or any other then active client of the 

Firm, Davis Graham or another law firm will handle such matters.  

Cleary Gottlieb’s Rates and Billing Practices 

18. Cleary Gottlieb intends to apply to the Court for allowance of compensation 

and reimbursement of expenses in accordance with applicable provisions of the Bankruptcy 

Code, the Bankruptcy Rules and the Local Rules and orders of the Court.  Subject to such 

provisions and Court orders, compensation will be payable to Cleary Gottlieb on an hourly basis 

at its customary hourly rates for bankruptcy services rendered that are in effect from time to 

time, plus reimbursement of actual, necessary expenses incurred by the Firm.  Cleary Gottlieb’s 

hourly rates for New York office timekeepers applicable in the Bankruptcy Cases, subject to 

periodic adjustments to reflect economic and other conditions, are: 

Partners $725 – 980  
Counsel $645 – 800  
Senior Attorney $630 – 740  
Associates $375 – 670  
International Lawyers 
Law Clerks  

$325 
$325 

 

Summer Associates $320  
Paralegals $230 – 320  

The Firm’s standard hourly rates are set at a level designed to compensate fairly the Firm for the 

work of its attorneys and paralegals and to cover fixed and routine overhead expenses.1

19. In addition to the hourly rates set forth above, Cleary Gottlieb generally 

charges its clients for all reimbursable expenses and charges incurred, including photocopying 

charges, long distance telephone calls, facsimile transmissions, messengers, courier mail, 

computer and electronic research time, word processing, secretarial and temporary employees, 

                                                 
1  While it is not anticipated that timekeepers from Cleary Gottlieb offices other than New York will be 

involved to a significant extent in the Bankruptcy Cases, any such timekeeper will be charged at hourly 
rates then in effect in such offices.   
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overtime meals, overtime and late night transportation, travel, lodging, food charges for business 

meetings, postage, printing, transcripts, filing fees and document retrieval.  The Firm believes it 

is fairer to charge these expenses to the clients incurring them than to increase the hourly rates 

and spread the expenses among all clients.  The Debtors have been assured that Cleary Gottlieb 

will charge the Debtors for these expenses in a manner and at rates consistent with charges 

generally made to the Firm’s other clients.  Subject to the applicable provisions of the 

Bankruptcy Code, the Bankruptcy Rules and this Court’s rules and orders with respect to the 

reimbursement of expenses of counsel retained, Cleary Gottlieb will seek reimbursement of all 

such reimbursable expenses and charges incurred on behalf of the Debtors. 

20. The filing fees in the Bankruptcy Cases have been paid in their entirety. 

21. No promises have been received by Cleary Gottlieb or any member or 

associate thereof as to compensation in connection with the Bankruptcy Cases other than in 

accordance with the provisions of the Bankruptcy Code, the Bankruptcy Rules and the Local 

Rules and orders of this Court. 

22. No agreement exists between Cleary Gottlieb and any other person (other 

than among partners of Cleary Gottlieb) for the sharing of compensation to be received by 

Cleary Gottlieb in connection with services rendered in the Bankruptcy Cases. 

 

[The remainder of this page has been left blank intentionally] 
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23. The foregoing constitutes the statement of Cleary Gottlieb pursuant to 

sections 328(a), 329(a), and 504 of the Bankruptcy Code and Bankruptcy Rules 2014 and 

2016(b). 

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing 

is true and correct. 

 

Executed on January 12, 2009 
New York, New York 

 /s/ James L. Bromley 
JAMES L. BROMLEY 

   
  

 



 

EXHIBIT I:  
 

Conflicts Check List Entities 
 

   
  

 



 

Debtor Affiliates 
 
Aerolípez S.R.L. [Bolivia] 
Andean Silver Corporation LDC [Cayman] 
Apex Asia LDC [Cayman] 
Apex Chile Services Limitada [Chile] 
Apex Luxembourg S.à r.l. [Luxembourg] 
Apex Metals GmbH [Switzerland] (in liquidation) 
Apex Metals Marketing GmbH [Switzerland]  
Apex Mexico Holdings, S.L. [Spain]  
Apex Mining Partners Limited (f/k/a Apex Partners LDC) [Cayman] 
Apex Mining Services, Inc. [Delaware] 
Apex Silver Finance [Cayman] 
Apex Silver Mines [Cayman] 
Apex Silver Mines Sweden AB [Sweden] 
ASC Bolivia LDC [Cayman] 
ASC Bolivia LDC (Sucursal) [Bolivian branch of ASC Bolivia LDC] [Cayman] 
ASC Central America LDC [Cayman] 
ASC Partners LDC [Cayman] 
ASC Peru LDC [Cayman] 
ASM Holdings Limited [Cayman] 
ASM Services S.à r.l. [Luxembourg] 
Compania Metallurgica Largo S. de R.L. de C.V. [Mexico] 
Compania de Minerales de Zacatecas, S. de R.L. de C.V. [Mexico] 
Cordilleras Silver Mines (Cayman) LDC [Cayman] 
Cordilleras Silver Mines Ltd. [Bahamas] 
El Quevar S.A. [Argentina] 
Empresa Minera Memisa S.A. [Bolivia] 
Geo Explores S.A. [Bolivia] 
Minera de Cordilleras S. de R.L. [Honduras] 
Minera de Cordilleras S. de R.L. de C.V. [Mexico] 
Minera Domco S.A.C. [Peru] 
Minera Killacolqui [Peru] 
Minera San Cristóbal [Bolivia] 
Minera Silex Chile Limitada [Chile] 
Minera Silex Ecuador S.A. [Ecuador] 
Minera Silex Peru SRL [Peru] (f/k/a ASC Peru LDC (Sucursal)) 
Mintec S.A. [Bolivia] 
SilEx America Corporation [Delaware] 
SilEx Argentina S.A. [Argentina] 
Silex Bolivia S.A. [Bolivia] 
Silex Exploration Australia Pty Ltd [Australia] 
SilEx Limited [Cayman] 
Silex Spain, S.L. [Spain] 
Silver Exploration Company S.A. [Peru]

   
  

 



 

5%+ Shareholders 
 
Eike F. Batista (1) 
Moore Macro Fund L.P. / Moore Emerging Markets Fund Ltd. (2) 
Skagen Funds (Stavanger Fondsforvaltning AS) 
Tradewinds Global Investors, LLC 
Wells Fargo & Company (3) 

 

   

(1) Mr. Batista owns the shares through certain holding companies: Centennial Asset Ltd., a 
company organized under the laws of the British Virgin Islands, holds the shares.  
Centennial is wholly owned by WRMZ LLC, a Delaware LLC.  The sole member of 
WRMZ LLC is WRMI LLC, a Delaware LLC.  Mr Batista is the sole member of WRMI 
LLC. 

 
(2) Moore Capital Management, LLC, a New York LLC, serves as the discretionary 

investment manager of Moore Macro Fund L.P. and Moore Emerging Markets Fund Ltd.  
Other affiliated entities include Moore Capital Advisors LLC, a Delaware LLC, and 
Moore Advisors, Ltd., a Bahamian corporation. 

 
(3) Affiliated entities include Wells Capital Management Incorporated and Wells Fargo Fund 

Management, LLC. 
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Significant Equity Investors (1) 
 
Norges Bank 
Barclays Global Investors, N.A. 
Soros Fund Management, LLC 
Van Eck Associates Corporation 
Tocqueville Asset Management LP 
Baille Gifford & Co. 
MFC Global Investment Management (US), LLC 
Vanguard Group, Inc. 
OppenheimerFunds, Inc. 
Jennison Associates LLC 
Sun Valley Gold, LLC 
Mackenzie Financial Corporation 
State Street Global Advisors (US) 
 
   

(1) Based on a database of shareholders maintained by Apex, which is based on Schedule 
13F filings as of March 31, 2008.  All shareholders listed hold at least 1% of Apex’s 
outstanding ordinary shares. 
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Officers and Directors 
 
Officers 
 
Deborah J. Friedman 
Donald Ratcliff 
Gerald J. Malys 
Gerardo Garrett 
Jeffrey G. Clevenger 
Jerry W. Danni 
Robert B. Blakestad 
Robert P. Vogels 
Terry L. Owen 
Craig Patrick 
 
Directors 
 
Charles B. Smith 
Ian Masterton-Hume 
Jeffrey G. Clevenger 
Keith R. Hulley 
Kevin R. Morano 
Ove Hoegh 
Rodman L. Drake 
Terry M. Palmer 
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Insurers 
 
ACE America Insurance 
Ace Bermuda 
AIG 
Allianz 
Aon Sydney 
Ariel Re (Bermuda) 
Aspen Insurance UK 
Bisa Seguros y Reaseguros S.A. 
Ecclesiastical 
Federal Insurance Company 
Glacier Insurance 
Great Northern Insurance Co. 
Hannover Re 
Hannover, Zurich (Ireland) 
Houston Casualty Company 
IMIU 
Ironshore Insurance (Bermuda) 
La Boliviana Seguros y Reaseguros 
La Caja 
La Mercantil 
Lancashire Insurance 
Lexington 
Liberty Mutual Company 
Lloyd’s 
Mafre 
Munich American Risk Partners 
National Union Fire Insurance Co. of Pittsburgh, PA 
Navigators Insurance Company 
New India Assurance Co. 
Pacifico 
Paris Re 
R+V Versicherung AG 
Royal & Sun Alliance 
Scor 
SIRIUS International 
Starr Underwriters 
Swiss Re 
Tokio Marine 
XL Insurance America 
XL Re Europe 
XL Specialty Insurance Company 
Zurich American 
Zurich Versicherungs-Gesellschaft 
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Professionals 
 
Apex Professionals 
 
AON 
Allens Arthur Robinson (Australia) 
Barrios Fuentes Gallo (Peru) 
Bofill Mir (Chile) 
Bonn Schmitt Steichen (Luxembourg) 
Davis Graham & Stubbs LLP (USA) 
Garrigues (Spain) 
Hein & Associates 
Jefferies & Company, Inc. 
Jenner & Block LLP 
KPMG, LLP 
Perez Bustamante & Ponce Abogados (Ecuador) 
Pizarro-Suárez & Vázquez (Mexico) 
PricewaterhouseCoopers 
Quintanilla, Soria & Nishizawa  (Bolivia) 
Suterhowald (Switzerland) 
Urquidi, Riesco & Cía. Abogados (Chile) 
Walkers SPV (Cayman) 
Wilmot Metallurgical Consulting, Inc. 
Wistrand (Sweden) 
 
Non-Apex Professionals 
 
The Blackstone Group 
CAM 
Knergy Consulting LLC 
Milbank, Tweed, Hadley & McCloy LLP 
Morrison & Foerester LLP 
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Landlords 
 

Maguire Properties 
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Lenders 
 
Australian and New Zealand Banking Group Limited 
Barclays Bank plc 
Barclays Capital 
BNP Paribas 
Caterpillar Financial Services (UK) Ltd. 
Corporacion Andina de Fomento (CAF) 
Export Development Canada (EDC) 
Fortis Capital 
KfW 
N M Rothschild & Sons Limited 
Natexis Banques Populaires 
Nordkap Bank AG  
RMB International (Dublin) Limited 
 
Collateral Agent:  JPMorgan Chase Bank N.A. 
 

 
I-8  

   
 



 

Banks 
 
Banco Bisa S.A. 
Banco de Chile 
Banco de Credito del Peru 
Banco del Pichincha 
Banco Nacional de Bolivia 
Banco Nacional de Mexico 
Banco Popular 
Banco Santander Rio S.A. 
Barclays Capital 
BNP Paribas New York 
Credit Suisse 
HSBC 
JP Morgan Chase, N.A. 
SEB Skandinaviska Enskilda Banken 
The Bank of New York Mellon 
The Bank of New York Trust Company, N.A. 
Wells Fargo Bank, N.A. 
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Counterparties to Significant Contracts 
 
Aker Kvaerner ASA 
Aker Kvaerner Metals, Inc. 
Antofagasta Railway Company PLC 
Compañía Boliviana de Energia Electrica S.A. 
Empresa Electrica Valle Hermoso S.A. 
Ingelec S.A. 
Ingelec Transportadora de Electricidad S.A. 
Ingelec Electricity Transportation Investments, Corp 
Puerto de Mejillones S.A. 
San Cristobal Transportadora de Electricidad S.A. 
Sumitomo Corporation 
Washington Group Bolivia S.R.L. 
Washington Group International Inc. 
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Significant Customers 
 
Asturiana de Zinc, SA & Xstrata Zink GMBH 
Berzelius Stolberg GmbH 
Dowa Mining Co., Ltd. 
Korea Zinc Co., Ltd. 
Mitsubishi Materials Corporation 
MRI Trading AG 
MS Zinc Co., Ltd. 
Nyrstar Belgium (Umicore Marketing Services, NV Umicore S.A., and Umicore France) 
Nyrstar Port Pirie (Zinifex Port Pirie, Pty. Ltd.) 
Nyrstar SA/VA (Zinifex Budel BV) 
Toho Zinc Co., Ltd. 
Transamine Trading S.A. 
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Potential Top Unsecured Creditors: Apex Silver Mines Limited 
 
The Bank of New York Trust Company, N.A. (as Indenture Trustee to the 2.875% Convertible  

Senior Subordinated Notes due 2024 and the 4.0% Convertible Senior Subordinated 
Notes due 2024) 

Certain Subordinated Noteholders 
BNP Paribas (Administrative Agent under the Common Security Agreement) 
PricewaterhouseCoopers 
AFCO Insurance 
Ernst and Young 
KPMG LLP 
CTA Integrated Communications 
FD Ashton Partners 
RR Donnelley 
American Stock Transfer & Trust Company 
Marketwire 
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Potential Top Unsecured Creditors: Apex Silver Mines Corporation 
 
 

1660 Lincoln Parking 
ACC Business 
American Express Travel Related Services Co 
AT&T Mobility National Business Services 
AT&T TeleConference Services  
Avaya Financial Services 
CIT Technology 
CORPTAX, Inc. 
Doug Halbe, Consultant P.C. 
EON Office Products 
Federal Express Corp. 
Guardian Life Insurance Company of America 
Hein & Associates LLP 
Information Management Specialist, Inc. 
Interactive Business Systems 
International Medical Group 
Konica Minolta Business Solutions USA Inc. 
KPMG LLP 
Maguire Properties –  Denver Center LLC 
Maguire Properties – Denver Center LLC (Parking) 
MSS Technologies Inc. 
Office Team 
Open Text Corporation 
Pitney Bowes Global Financial Services LLC 
Principal Life Group 
Purchase Power 
SRK Consulting 
Stivers Staffing Services 
United Health Care Insurance Company 
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Utilities (Denver) 
 
AT&T Mobility 
Level 3 Communications
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EXHIBIT II:  
 

Conflict Check List Entities that Cleary Gottlieb Currently Represents 
 
 
A: Prepetition Creditors of the Debtors 
 
Cleary Gottlieb represents the following entities or their affiliates (to the extent that affiliate 
information is available in the Client Database) on matters unrelated to the Debtors: 
 
• Australian and New Zealand Banking Group Limited 
• Barclays Bank plc 
• Barclays Capital 
• BNP Paribas 
• Caterpillar Financial Services (UK) Ltd. 
• Citadel Investment Group LLC 
• Citigroup Incorporated 
• Credit Suisse 
• Deutsche Bank AG 
• Ernst and Young 
• Fortis Capital 
• Goldman Sachs Group Inc. 
• Highbridge Capital Management 
• JPMorgan Chase Bank N.A. 
• KPMG LLP 
• Liberty Harbor LLC 
• Mitsubishi Materials Corporation 
• N M Rothschild & Sons Limited 
• Natexis Banques Populaires 
• Nyrstar Belgium (Umicore Marketing Services, NV Umicore S.A., and Umicore France) 
• Oaktree Capital Management, LLC 
• QVT Financial LP 
• PricewaterhouseCoopers 
• The Bank of New York Trust Company, N.A. 
 
B: Significant Equity Investors of the Debtors 
 
Cleary Gottlieb represents the following entities or their affiliates (to the extent that affiliate 
information is available in the Client Database) on matters unrelated to the Debtors: 
 
• Mackenzie Financial Corporation 
• OppenheimerFunds, Inc. 
• State Street Global Advisors (US) 
• Vanguard Group, Inc. 
• Wells Fargo & Company 

   
  

 



 

 
C: Other Professionals Involved in These Proceedings 

Cleary Gottlieb represents the following entities or their affiliates (to the extent that affiliate 
information is available in the Client Database) on matters unrelated to the Debtors: 
 
• Garrigues (Spain) 
• Jefferies & Company, Inc. 
• PricewaterhouseCoopers 
• KPMG, LLP 
• The Blackstone Group 
 
D: Other Potential Parties in Interest  
 
Cleary Gottlieb represents the following entities or their affiliates (to the extent that affiliate 
information is available in the Client Database) on matters unrelated to the Debtors: 
 
• AIG 
• Banco de Chile 
• Banco Nacional de Mexico 
• Banco Santander Rio S.A. 
• Hannover Re 
• Hannover, Zurich (Ireland) 
• HSBC 
• The Bank of New York Mellon 
• XL Insurance America 
• XL Re Europe 
• XL Specialty Insurance Company 
• Zurich American 
• Zurich Versicherungs-Gesellschaft 
 

 

 

 

 

 

Note:  For the avoidance of doubt, Cleary Gottlieb has treated the Conflicts Check List Entities 
as including entities bearing similar names unless such parties are believed by Cleary Gottlieb to 
be unrelated.   
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EXHIBIT III:  
 

Conflict Check List Entities that Cleary Gottlieb Has Represented in the Past Three (3) 
Years 

 
A: Prepetition Creditors of the Debtors 
 
Cleary Gottlieb has represented the following entities or their affiliates (to the extent that affiliate 
information is available in the Client Database) on matters unrelated to the Debtors: 
 
• GLG Partners LP 
• KfW 
 
B: Significant Equity Investors of the Debtors 
 
Cleary Gottlieb has represented the following entities or their affiliates (to the extent that affiliate 
information is available in the Client Database) on matters unrelated to the Debtors: 
 
• Jennison Associates LLC 
• MFC Global Investment Management (US), LLC 
• Soros Fund Management, LLC 
 
C: Other Professionals Involved in These Proceedings 

Cleary Gottlieb has represented the following entities or their affiliates (to the extent that affiliate 
information is available in the Client Database) on matters unrelated to the Debtors: 
 
• AON 
 
D: Other Potential Parties in Interest1

 
• Sumitomo Corporation 
• Washington Group Bolivia S.R.L. 
• Washington Group International Inc. 
 
In addition, as described in the Bromley Declaration, Cleary Gottlieb had represented certain 
Apex Silver Mines Limited (“ASML”) underwriters in connection with debt and equity 
offerings.  Specifically, Cleary Gottlieb had acted in the following capacities: 
 
• Counsel to Citigroup Global Markets Inc. as underwriter in connection with an offering on or 

about March 10, 2004 of ASML 2.875% Convertible Senior Notes due 2024.  The initial 

                                                 
1  Although certain of these disclosures involve Cleary Gottlieb representations in a period prior to the 

previous three (3) years, out of an abundance of caution Cleary Gottlieb has included these representations.   

   
  

 



 

purchasers of the 2.875% Convertible Senior Notes included, among others, Barclays Bank 
plc and Deutsche Bank Securities Inc.  This matter was closed on August 24, 2004. 

• Counsel to Citigroup Global Markets Inc. as underwriter in connection with an offering on or 
about October 11, 2004 of ASML 4% Convertible Senior Notes due 2024.  The initial 
purchasers of the 4% Convertible Senior Notes included, among others, Barclays Capital Inc.  
This matter was closed on June 2, 2005. 

• Counsel to Citigroup Global Markets Inc. as underwriter to a potential registered ordinary 
shares offering by ASML.  When Citigroup Global Markets Inc. was replaced by BMO 
Nesbitt Burns, Cleary Gottlieb represented BMO Nesbitt Burns in the registered ordinary 
shares offering.  This matter was closed on December 27, 2007.  

 
Cleary Gottlieb also acted as counsel to Citigroup Global Markets Inc., the financial advisor with 
respect to the sale of ASML’s indirectly owned interests in Minera San Cristóbal to Sumitomo 
Corporation.  This matter was closed on January 29, 2007. 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Note:  For the avoidance of doubt, Cleary Gottlieb has treated the Conflicts Check List Entities 
as including entities bearing similar names unless such parties are believed by Cleary Gottlieb to 
be unrelated.   
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EXHIBIT B 

PROPOSED CLEARY GOTTLIEB RETENTION ORDER 

   
  

   
 



 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
---------------------------------------------------------------------- X  
  :  
In re  : Chapter 11 
  :  
Apex Silver Mines Limited, et al.   : Case No. 09-               (     ) 
  :  
 Debtors.  : Joint Administration Pending 
  :  
---------------------------------------------------------------------- X  

 
 ORDER AUTHORIZING THE EMPLOYMENT AND RETENTION 

OF CLEARY GOTTLIEB STEEN & HAMILTON LLP AS 
COUNSEL FOR THE DEBTORS AND DEBTORS IN POSSESSION 

NUNC PRO TUNC TO THE PETITION DATE 
 

Upon motion (the “Application” or “Motion”)1 of Apex Silver Mines Limited 

(“ASML) and Apex Silver Mines Corporation (“ASMC”) as debtors and debtors in possession 

(collectively, “Apex” or the “Debtors”) in the above-captioned chapter 11 cases (the 

“Bankruptcy Cases”) for entry of an order (i) authorizing it to employ and retain, pursuant to 

section 327(a) of title 11 of the United States Code (the “Bankruptcy Code”), Rules 2014(a), 

2016 and 6003 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) and 

Rules 2014-1 and 2016-1 of the Local Bankruptcy Rules for the United States Bankruptcy Court 

for the Southern District of New York (the “Local Bankruptcy Rules”), the law firm of Cleary 

Gottlieb Steen & Hamilton LLP (“Cleary Gottlieb”) as their counsel; and (ii) directing that 

copies of all notices, pleadings, and other documents filed in the Bankruptcy Cases and any and 

all adversary proceedings be served upon Apex and Cleary Gottlieb; and upon consideration of 

the Declaration of James L. Bromley in Support of First Day Motions (the “Bromley 

Declaration”); and upon consideration of the Declaration of Robert P. Vogels in Support of First 

                                                 
1    Capitalized terms used but not defined herein shall have the meaning ascribed to them in the Application. 

   
  

 



 

Day Motions and Applications and in Compliance with Local Bankruptcy Rule 1007-2, filed 

concurrently with the Application; and adequate notice of the Application having been given as 

set forth in the Application; and it appearing that no other or further notice is necessary; and the 

Court having jurisdiction to consider the Application and the relief requested therein pursuant to 

28 U.S.C. §§ 157 and 1334; and the Court having determined that consideration of the motion is 

a core proceeding pursuant to 28 U.S.C. § 157(b)(2); and the Court having determined that the 

legal and factual bases set forth in the Application establish just cause for the relief requested in 

the Application, and that such relief is in the best interests of the Debtors, their estates, their 

creditors and the parties in interest; and upon the record in this proceeding; and after due 

deliberation, it is hereby 

ORDERED, that the Application is granted to the extent provided herein; and it is 

further 

ORDERED, the Debtors are hereby authorized to employ and retain the firm of 

Cleary Gottlieb as counsel in the Bankruptcy Cases on the terms and conditions set forth in the 

Application and the Bromley Declaration, nunc pro tunc to the Petition Date; and it is further 

ORDERED, that Cleary Gottlieb is authorized to perform any and all legal 

services for the Debtors that are necessary or appropriate in connection with the legal services 

described in the Application; and it is further 

ORDERED, that copies of all notices, pleadings, and other documents filed in the 

Bankruptcy Cases and any and all adversary proceedings shall be served upon the Debtors by 

serving Apex Silver Mines Limited, 1700 Lincoln Street, Suite 3050, Denver, Colorado 80203, 

Attention: General Counsel and Cleary Gottlieb Steen & Hamilton LLP, One Liberty Plaza, New 
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York, New York 10006, Attention: James L. Bromley, Esq. and Sean A. O’Neal, Esq.; and it is 

further 

ORDERED, that Cleary Gottlieb shall apply for compensation for professional 

services rendered and reimbursement of expenses incurred in connection with the Debtors’ 

Bankruptcy Cases in compliance with the applicable provisions of the Bankruptcy Code, the 

Bankruptcy Rules, the Local Bankruptcy Rules, guidelines established by the Office of the 

United States Trustee for the Southern District of New York and any other applicable procedures 

and orders of the Court; and it is further  

ORDERED, that notwithstanding any provision in the Bankruptcy Rules to the 

contrary, (i) the terms of this Order shall be immediately effective and enforceable upon its 

entry; (ii) the Debtor is not subject to any stay in the implementation, enforcement or realization 

of the relief granted in this Order, and (iii) the Debtor may, in its discretion and without further 

delay, take any action and perform any act authorized under this Order; and it is further 

ORDERED, that the requirements set forth in Rule 6003 of the Bankruptcy Rules 

are satisfied by the contents of the Application or otherwise deemed waived; and it is further 

ORDERED, that the Court shall retain jurisdiction to hear and determine all 

matters rising from the implementation of this Order. 

 

Dated:  ______________, 2009 
             New York, New York 

 
_____________________________________ 
United States Bankruptcy Judge 
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