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WINDELS MARX LANE & MITTENDORF, LLP     Hearing Date: November 29, 2011 @ 10:00 a.m.
Successor Attorneys for Roy Babitt,        Objections Due: November 22, 2011 @ 5:00 p.m.
                 Chapter 7 the Trustee
156 West 56th Street
New York, New York 10019
Telephone (212) 237-1000

Attorneys Appearing: Alan Nisselson (anisselson@windelsmarx.com)
Antonio J. Casas (acasas@windelsmarx.com)   

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK
In re

                 Morgan & Finnegan L.L.P.,

         
                                                  Debtor.

Chapter 7

           Case No. 09-11203 (RDD)

TRUSTEE’S FIRST INTERIM REPORT OF CHAPTER 7 CASE AND REQUEST 
FOR ALLOWANCE AND PAYMENT COMMISSIONS UNDER SECTIONS 

326, 330 AND 331 OF THE BANKRUPTCY CODE AND RULE 2016(a) OF THE 
FEDERAL RULES OF BANKRUPTCY PROCEDURE FOR THE PERIOD OF 

MARCH 17, 2009 THROUGH SEPTEMBER 30, 2011
________________________________________________________

TO THE HONORABLE ROBERT D. DRAIN,
UNITED STATES BANKRUPTCY JUDGE:

Roy Babitt (the “Trustee”), trustee for the chapter 7 estate (the “Estate”) of Morgan & 

Finnegan, L.L.P. (“M&F” or the “Debtor”), by his successor attorneys Windels Marx Lane & 

Mittendorf, LLP (“Windels Marx”, or the “Firm”), respectfully submits this first interim report 

(the “Interim Report”) concerning the administration of the Estate and the significant events that 

have occurred in, and the status of, the Debtor’s chapter 7 case, and his application (the 

“Application”) pursuant to sections 326, 330 and 331 of title 11, United States Code, 11 U.S.C. 

§§ 101 et seq. (the “Bankruptcy Code”), and Rule 2016 of the Federal Rules of Bankruptcy 

Procedure (“Bankruptcy Rules”) for an interim allowance and payment of Trustee’s 

commissions for the period March 17, 2009 through September 30, 2011 (the “Application 

Period”). In support of the Application, the Trustee respectfully represents as follows: 

mailto:anisselson@windelsmarx.com
mailto:acasas@windelsmarx.com


  {10700148:1}
2

(I) Jurisdiction and Venue

1. The Court has jurisdiction over this motion under 28 U.S.C. §§ 157 and 1334 and 

the Standing Order of Referral of Cases to Bankruptcy Court Judges of the District Court for the 

Southern District of New York, dated July 10, 1984 (Ward, Acting C.J.).  Venue of this case and 

the motion in this District is proper under 28 U.S.C. §§ 1408 and 1409.  The statutory predicates 

for the relief sought herein are Bankruptcy Code §§ 326, 330 and 331, and Bankruptcy Rule 

2016(a). The subject matter of this Application is a core proceeding under 28 U.S.C. § 

157(b)(2)(A).

(II) Procedural Background

1. On March 17, 2009, the Debtor filed a voluntary petition for relief under chapter 7 of 

the Bankruptcy Code (the "Petition Date").

2. Thereafter, Roy Babitt was appointed interim trustee by the United States Trustee 

(the “UST”) pursuant to Bankruptcy Code § 701(a) and (c).  The Trustee has since qualified and 

is serving as permanent trustee pursuant to Bankruptcy Code § 702 (d).

3.  Upon application of the Trustee and by Order dated April 30, 2009, the Court

approved the Trustee’s employment and retention of Arent Fox as his counsel. (Doc. No. 23). 

4. Upon application of the Trustee and by Order dated September 22, 2009, the Trustee 

was authorized to retain and employ Receivable Management Services Corporation (“RMS”) as 

Recovery Agent to the Trustee. (Doc. No. 43)

5. Arent Fox withdrew as counsel for the Trustee on or about August 6, 2010. 

6.  Upon application and amended application of the Trustee and by Order dated August 

19, 2010, the Trustee was authorized to retain and employ Windels Marx as his counsel effective 

August 2, 2010. (Doc. No. 71).
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7. Upon application of the Trustee and by Order dated October 1, 2010, the Trustee was 

authorized to retain and employ EisnerAmper LLP (“EisnerAmper”), effective September 9, 

2010, as Accountants and Financial Advisors to the Chapter 7 Trustee. (Doc. No. 79).

8.  Upon application of the Trustee and by Order dated February 6, 2011, the Trustee 

was authorized to retain and employ Kathleen Hereth as Accounts Receivable, Bookkeeping and 

Records Consultant to the Trustee. (Doc. No. 91).

9.  Upon application of the Trustee and by Order dated May 16, 2011, the Trustee was 

authorized to retain and employ Encore Discovery Solutions, Inc. (“Encore”) as Electronic Data 

Preservation and Recovery Consultant. (Doc. No. 139).

10. Creditors have filed more than 100 claims in this bankruptcy totaling over $12.7 

million (including Claim No. 21, Locke Lord’s secured claim presently in the principal amount 

of approximately $2.4 million).

(III) Funds Collected and Distributed by the Trustee

11. As of the date of this Application, the Trustee has collected funds totaling 

$3,288,522.59 resulting from: (i) collection of the Debtor’s petty cash of $815.32; (ii) turnover of 

the Debtor’s Citibank, N.A. accounts in the amount of $168,597.68; (iii) collection of the 

Debtor’s accounts receivable comprised of uncollected client billing in the amount of 

$1,540,533.24; (iv) payment for miscellaneous office supplies, equipment and artwork in the 

amount of $17,698.09; (v) a tax refund of $53,407.00; (vi) a utility refund of $105.21; (v) other 

miscellaneous refunds totaling $163.10; (vii) a settlement with G.A.P. Adventures Inc. of an

adversary proceeding in the amount of $675,000; (viii) a settlement of potential litigations with 

BFP Tower C Co. LLC and Duane Morris LLP in the amounts of $750,000 and $27,181.11 

respectively; (ix) Bankruptcy Court approved settlements of adversary proceedings in connection 
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with avoidance claims as against: Aderant-$17,000.00; Christopher Hu-$16,000; Dimension Data

North America, Inc.-$10,000; Dialog LLC-$8,500.00; Computer Patent Annuities North 

America, LLC-$6,000 and Richard Komson-$5,325 and (x) interest earned in the amount of 

$3,396.29.

12. The Trustee has settled an additional twelve avoidance actions pending Bankruptcy 

Court approval, that would result in payments of $91,120 to the Estate as follows: Bartholomew 

Verdirame-$22,740; Tony Pezzano-$18,180; Michael Dougherty-$16,800; RSM McGladrey, 

Inc.-$11,500; Wilson Elser Edelman & Dicker LLP- $8,500; Anne Vachon Dougherty-$2,500; 

Gerald Woods-$2,500; Michael Buchenhorner-$2,500; Douglas LeFeve-$2,000; Mark Kellogg-

$1,500; Ira Blecker-$1,200, and John Holcombe-$1,200. The Trustee filed Notices of 

Presentment of Bankruptcy Rule 9019 motions for approval of these settlements, which are 

returnable before the Bankruptcy Court on either October 26, 2011 or November 29, 2011. 

13. As of the date of this Interim Report and Application, the Trustee has disbursed funds 

totaling $1,219,406.90 comprises of: (i) $490,773.64 to JPMorgan Chase Bank, N.A.

(“JPMorgan”) pursuant to a cash collateral order dated May 5, 2009, more fully discussed below;

(ii) $32,561.42 to AICCO pursuant to an Order dated May 12, 2009; (iii) $375,000 to Arent Fox 

for attorneys fees; (iv) $298,099.57 and $1,925.49 to RMS, the Trustee retained collection agent 

for contingency fees and expenses, respectively; (iv) and the remainder of $18,995.80 for bank 

and technology fees, administrative expenses, tax payments and the Trustee’s pro rata share of 

the annual Blanket Bond.

14.   The amount currently available in the Trustee’s accounts is $2,071,166.67.

(IV) Case Status 

15.   In March 2011, the Trustee commenced 38 adversary proceedings (Adv. Pro. Nos. 
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11-01635 through 11-01650, Nos. 11-01652 through 11-01660, and Nos. 11-01664 through 11-

01676, collectively the “Adversary Proceedings”) seeking among other things, the avoidance and 

recovery of fraudulent conveyances and preferential transfers of M&F property.  The Adversary 

Proceedings included a 19-count complaint against Locke Lord Bissell & Liddell LLP (“Locke 

Lord”) and twelve former M&F partners in connection with the transfer of M&F's open cases, 

other events leading up to and including M&F’s dissolution and bankruptcy filing.  (Adv. Pro. 

No. 11-01676, the “Locke Lord Action”).  The Trustee has settled or revolved 30 Adversary 

Proceedings, including most of the claims in the Locke Lord Action (pending Bankruptcy Court 

approval), while litigation of the eight actions continues.

16.   The Trustee has also overseen the ongoing examination of the claims filed in the 

Debtor’s case and has conducted ongoing negotiations with holders of secured and unsecured 

claims. Most significantly, as part of the Trustee's proposed settlement with Locke Lord, it has 

agreed to accept a reduced payment of $1.3 million in full satisfaction of its $2.4 million (plus 

interest and fees) secured claim (Claim No. 21). The Trustee has also been successful in 

expunging or reducing four unsecured claims (Claim Nos. 7, 10, 30 and 127) by $174,750.

(V) The Application

17. The Trustee has overseen the administration of the Estate for a period of 

approximately 2 years and 7 months.

18. As more fully set forth below, the Trustee seeks an interim allowance of 

commissions in the amount of $40,000.00 (with voluntary hold backs of thirty-three percent 

(33%)) for disbursements made during the Application Period and reimbursement of 

disbursements in the amount of $989.49 based on the maximum commissions allowable to date 

under Bankruptcy Code § 326(a).
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19. The services provided by the Trustee during the Application Period are discussed in 

more length below.  This Application sets forth a general description of services rendered by the 

Trustee during the Application Period. The services provided by the Trustee are also more 

particularly described as set forth in his time records, which are attached hereto as Exhibit A.

(VI) Overview of the Debtor’s Case  

M&F’s History and Financial Problems

20. M&F, founded in 1896, was one of the oldest intellectual property law firms in the 

country.  The firm was a boutique practice with as many as 31 partners in mid-2007 and handled 

everything from litigation to patent and trademark prosecution.

21.   M&F was always based in New York City and moved downtown in 2004 after 

signing with BFP Tower C Co. LLC (“BFP”) a 20-year Lease (the “M&F Lease”) for the entire 

20th and 21st floors of Three World Financial Center (the “Manhattan Premises”).

22. M&F’s performance under its lease was secured by a $4,910,360 irrevocable standby 

letter of credit (the “LOC”) issued by JPMorgan, which in turn, took a first-priority lien in 

substantially all of M&F’s assets pursuant to a February 12, 2008 security agreement. 

23.   During the summer of 2007, several M&F partners left the firm, joining larger 

general practices and taking with them substantial books of business.

24.   These defections caused M&F's net income to plummet: the firm earned $3.2 million 

of profits in 2008 compared to $17.5 million in 2007.  The $3.2 million was virtually all earned 

in the first six months; M&F made almost no money in the second half of 2008.  

25.   M&F stopped paying its partners their regular draw in July 2008, laid off lawyers 

and staff in August 2008 and began exploring other ways to drastically cut costs.  
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M&F’s Dissolution, the Lease Termination Agreement and the Transfer of M&F’s Rights in 
the Unfinished Business

26. In late 2008, M&F discussed a full-fledged merger with Locke Lord to address its 

deteriorating financial condition.  The two firms drafted a “term sheet” that called for Locke 

Lord to, among other things, assume the M&F Lease and enter into a substitute LOC in favor of 

BFP. Ultimately, Locke Lord abandoned the prospect of a formal merger and entered into 

separate employment agreements with several M&F partners and dozens of M&F attorneys and 

staff.  Locke Lord also negotiated its own lease with BFP to take over the Manhattan Premises.

27.   Shortly before M&F formally dissolved on January 31, 2009 (the “Dissolution”), 

M&F’s remaining equity partners unanimously approved a dissolution plan (the “Dissolution 

Plan”) that, among other things, purportedly waived M&F’s rights under the New York 

Partnership Law (the “NYPL”) and Jewel v. Boxer, 56 Cal. App. 3d 171 (1984) to the net profits 

generated from the Unfinished Business (the “Jewel Waiver”).

28.   Before or not long after the Dissolution Plan was adopted, M&F advised BFP that 

effective February 1, 2009 it would no longer pay rent or perform any of its material obligations 

under its lease.  On or about February 3, 2009, BFP presented a sight draft (the “Sight Draft”) to 

JPMorgan to draw down on the LOC. JPMorgan honored the Sight Draft by paying BFP 

$4,910,360 and sent a default letter to M&F.

29.   On or about February 11, 2009, BFP and M&F finalized an agreement with respect 

to M&F’s surrender of the Manhattan Premises and BFP’s drawdown on the $4.9 million LOC 

(the “Lease Termination Agreement”).  

30.   The new lease Locke Lord negotiated with BFP for the Manhattan Premises (the 

“Locke Lord Lease”) became effective February 12, 2009. 
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JP Morgan’s Security Claim Against the Estate, the May 4, 2009 Cash Collateral Order and 
the Assignment of JP Morgan’s Rights Thereunder to Locke Lord

31.  JPMorgan filed a Proof of Claim (No. 21) against the Estate in connection with the 

drawdown on the LOC (the “Secured Claim”).  The Secured Claim was for $3,220,391.31 (plus 

interest and fees), represented by the drawdown of $4,910,360 less nearly $1.7 million of funds 

seized from M&F’s bank accounts by JPMorgan.

32.   On May 4, 2009, the Bankruptcy Court entered a Stipulation and Order, Pursuant to 

11 U.S.C. §§ 361, 362 and 363: (I) Granting JPMorgan Chase Bank, N.A. Relief from the 

Automatic Stay; (II) Authorizing the Chapter 7 Trustee to Utilize Cash Collateral of JPMorgan 

Chase Bank, N.A. and (III) Granting Adequate Protection to JPMorgan Chase Bank, N.A. (the 

“Cash Collateral Order”) (Doc. No. 28).  JPMorgan and the Trustee stipulated in the Cash 

Collateral Order that the Security Interest: (i) was “valid, binding, perfected and enforceable"; (ii) 

would “not be subject to avoidance, recharacterization pursuant to the Bankruptcy Code or 

applicable non-bankruptcy law”; and (iii) would inure to their successors and assigns (See Cash 

Collateral Order, ¶¶ 5 and 22).  Locke Lord further contends that its rights as JPMorgan’s 

assignee cannot be modified except as expressly provided therein.  (See Cash Collateral Order,          

¶ 24).  

33.   The Cash Collateral Order governed the utilization of the Debtor’s assets during the 

bankruptcy and among other things set forth a three tranche compensation schedule for the 

Trustee and his professionals that was tied to the recovery of accounts receivable and certain 

other Estate assets (the “Collateral”).  (See Cash Collateral Order, ¶ 11).  The three tranches 

were: (a) an initial payment of $150,000; (b) payment of an additional $100,000 in fees from 

accounts receivable recoveries upon the reduction of the principal amount of the outstanding 
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indebtedness to $2.25 million; and (c) payment of 15% of all recoveries of Collateral thereafter.  

See id.

34.   Post-petition payments to JPMorgan under the Cash Collateral Order further reduced 

the principal amount of the Secured Claim to $2,399,955.12.  

35.   On November 25, 2009, JPMorgan assigned for value received the Secured Claim 

and its rights under the Cash Collateral Order to Locke Lord (the “Assignment”).                           

(See Doc. No. 45).

36.   Prior to the Trustee’s settlement of his Adversary Proceeding against Locke Lord 

(pending approval by the Bankruptcy Court), Locke Lord stated its intention to file a motion 

compelling payment to it of nearly $1.5 million in post-petition proceeds from the recovery of 

Collateral pursuant to ¶ 9(f) of the Cash Collateral Order.  As noted below, that issue would be 

resolved as part of the Trustee’s settlement with Locke Lord.

(VII) Overview of the Trustee's Services

37.   Prior to Windels Marx's retention, the Trustee had overseen a preliminary

investigation into the Debtor’s affairs, the collection of a substantial amount of the Debtor's 

outstanding accounts receivables, and an adversary proceeding against G.A.P. Adventures, Inc.

("G.A.P.") for outstanding legal fees payable to the Debtor (Adv. Pro. No. 10-02789) that 

resulted in a settlement and recovery by the Estate of $675,000.  

38.   At the time of Windels Marx’s retention, there remained numerous open issues and 

potential causes of action arising in part from pre-petition transfers of the Debtor’s assets.  These 

transfers included, but were not limited to: releases to BFP in connection with the Lease 

Termination Agreement that triggered the drawdown on the $4,910,360 LOC and resulted in 

Locke Lord's secured claim; the transfer of the Unfinished Business to Locke Lord and eleven 
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former M&F equity partners who joined Locke Lord at or around the time of the Debtor’s 

January 31, 2009 dissolution; and other distributions M&F made to its former equity partners 

after July 1, 2008. The Trustee, with substantial assistance of Windels Marx and other 

professionals, conducted a thorough investigation of the Debtor’s transfers and other affairs. 

39.   These efforts culminated in the commencement of the Adversary Proceedings that 

have already resulted in numerous settlements, which have benefitted or will benefit the Estate in 

excess of $2 million, including: (i) a settlement with BFP that resulted in the payment of 

$750,000 to the Estate resolving a potential avoidance claim; (ii) a settlement with Locke Lord, 

pending Bankruptcy Court approval, that will result in a $1.1 million-plus benefit to the Estate 

and full satisfaction and release of Locke Lord’s secured claim; (iii) settlements of five 

Adversary Proceedings with former M&F partners that have resulted or will result in recoveries 

by the Estate of nearly 60% of the distributions that were the subject of these actions; (iv) 

settlements of numerous preference actions and claims for outstanding accounts receivable 

against third parties; and (v) the expungement or reduction by $174,750 of unsecured claims 

(Claim Nos. 7, 10, 30 and 127) filed by three Adversary Proceeding defendants.1  

40.   The Trustee's efforts in pursuing the above referenced avoidance claims and 

accounts receivables, the successful settlement of Locke Lord’s Secured Claim and other 

unsecured claims, and other services he has performed for the Estate are set forth below.   

a) The Trustee’s Settlement of Potential Avoidance Claims Against BFP 

41.  The Trustee oversaw the investigation of the Debtor’s transactions with BFP prior to 

the Dissolution, including the implications of the Lease Termination Agreement in connection 

                    
1  As part of the Trustee’s settlements, Computer Patent Annuities North America, LLC agreed to the 
expungement of Claim Nos. 30 and 127 totaling $126,399.50; CourtLink, a division of LexisNexis,
agreed to the expungement of Claim No. 10 for $19,643.10; and LexisNexis, a Division of Reed Elsevier, 
Inc. agreed to reduction of Claim No.7 from $178,768.90 to $150,000.
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with M&F’s surrender of the Manhattan Premises and BFP’s drawdown on the LOC that allowed 

Locke Lord to obtain a lease for the same space.2  

42.   The Trustee discovered potential claims against BFP for the avoidance and recovery 

of transfers made by the Debtor to BFP in connection with the Termination Agreement, including 

M&F’s release of its right to interfere with BFP’s drawdown on the LOC for the full principal 

amount of $4,910,360.  The Trustee believed that the $4.9 plus million recovered by BFP was 

more than the damages it had suffered and would suffer from the Debtor’s default on the M&F 

Lease.3  BFP denied that the amount it received on the LOC was in excess of its actual damages, 

and in fact asserted that such damages, as set forth in the applicable provisions under the M&F 

Lease, were substantially more than $4,910,360. To minimize the risks and costs of a potential 

litigation, he directed Windels Marx to engage in informal discovery and extensive discussions 

with BFP's counsel as to the relevant legal and factual issues that subsequently evolved into 

settlement negotiations.

43.  Prior to entering into a settlement with BFP, the Trustee and his professionals spent 

considerable time and resources evaluating the potential avoidance claims against BFP. This 

evaluation generally related to whether or not the Lease Termination Agreement resulted in 

damages that were greater than the $4.9 million BFP received from the LOC drawdown, and 

more specifically to what extent BFP’s damages were mitigated by virtue of the Locke Lord 
                    
2 The Trustee believes that a recitation of the terms of the M&F Lease, the Lease Termination Agreement 
and the Locke Lord Lease is unnecessary for purposes of this Application, but for a more thorough 
discussion of their key terms, the Trustee respectively refers the Bankruptcy Court to his Motion Pursuant 
to Bankruptcy Rule 9019(a) for Approval of Settlement Providing for (i) the Payment of $750,000 by BFP 
Tower C. Co. LLC to the Debtor's Estate; and (ii) the Mutual and General Releases of All Potential 
Claims and Causes of Action Between the Trustee and BFP Tower C Co. LLC. (Doc No. 132), and Order 
approving same (Doc. No. 139). 

3 The Trustee also spent time investigating whether the Debtor’s payment of $327,139.31 of January 2009 
rent was an avoidable preference under Bankruptcy Code section 547(b), but ultimately determined that 
the rent payment, which was made on or about January 5, 2009, would likely be viewed as having been 
made in the ordinary course of business and/or as a contemporaneous exchange for new value.   
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Lease.  The Trustee, together with Windels Marx, analyzed the following, among other issues: (i) 

Locke Lord’s termination rights under its new lease, some of which Locke Lord had already 

exercised with respect to the 21st floor of the Manhattan Premises, which the Securities and 

Exchange Commission (the “SEC”) has since occupied; (ii) the difference in Locke Lord’s rent 

and additional costs versus the amounts payable during the 15 years that were remaining on the 

M&F Lease; (iii) the scheduled expiration of the SEC’s lease for the 21st floor, nearly 3 years 

before the end of the lease term under the M&F Lease; (iv) the possibility that Locke Lord and/or 

the SEC could default under their respective leases; (v) projections as to the rent BFP could 

receive for the Manhattan Premises through the year 2024, in light of the market conditions that 

might exist throughout this period; (vi) potential lost rent and maintenance costs for any period 

during the M&F lease term in which the Manhattan Premises or any portion therein is vacant; 

and (vii) renovation and alteration costs to the Manhattan Premises, brokerage commissions, 

legal fees, and other costs associated with re-letting the Manhattan Premises to other tenants. 

44. After extensive negotiations, the Trustee and BFP settled their dispute on               

April 14, 2011.  BFP agreed to pay $750,000 (the “BFP Settlement Amount”) to the Debtor's 

Estate and the parties agreed to exchange mutual and general releases of all claims they could 

assert against one another (the “BFP Settlement”).

45.   Also, on April 14, 2011, the Trustee directed Windels Marx to prepare and file a 

motion under Bankruptcy Rule 9019 seeking the Bankruptcy Court’s approval of the BFP 

Settlement (the “BFP Settlement Motion”).  (Doc No. 132). Windels Marx attended a hearing on 

the BFP Settlement Motion and by Order dated May 13, 2011, the Bankruptcy Court approved 

the BFP Settlement.  (Doc. No. 139).  

46. Trustee collected the entire BFP Settlement Amount on June 10, 2011.
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b) The Adversary Proceeding Against Locke Lord and the Former 
M&F Partners Who Joined Locke Lord, and the Settlement of the 
Trustee’s Claims and Locke Lord’s Secured Claim

47.  In December 2010, the Trustee successfully moved the Bankruptcy Court to permit 

Windels Marx to issue Bankruptcy Rule 2004 subpoenas (the “B.R. 2004 Subpoenas”) against 

Locke Lord and eleven former M&F partners who joined Locke Lord at or around the time of the 

Debtor’s dissolution (collectively, the “Withdrawing Partners”)4. (Doc. Nos. 84 and 85).  

Windels Marx issued the B.R. 2004 Subpoenas in January 2011.  (Doc. Nos. 84 and 85).  Given 

the nature of the information demanded, which included proprietary and sensitive financial data, 

it was necessary for the Trustee to enter into confidentiality agreements with the respondents 

governing the dissemination and use of responsive documents.  (See Doc. Nos. 89 and 90).    

48.  The Trustee oversaw Windels Marx's review of hundreds of boxes of the Debtor’s 

records, including records related to M&F’s financial affairs in its final year of operation and an 

additional 12,000 plus pages of electronic documents produced in response to the B.R. 2004 

Subpoenas. Thereafter, the Trustee commenced an Adversary Proceeding by filing a 19-count

complaint against Locke Lord and the Individual Partner Defendants, who voted unanimously for 

the Debtor’s dissolution.  The relief sought against Locke Lord includes, in part: (i) an 

accounting and turnover of the net profits from the Unfinished Business (the “Unfinished 

                    
4 The Withdrawing Partners are individual defendants Seth Atlas, William S. Feiler, Peter N. Fill, Robert 
Goethals, James Gould, Harry C. Marcus, Steven F. Meyer, John W. Osborne, Richard Straussman, John 
F. Sweeney and Dr. Andrea Wayda.  Joseph A. DeGirolamo, while also a former M&F equity partner that 
voted for M&F’s dissolution, did not join Locke Lord.  The Withdrawing Partners and Mr. DeGirolamo 
are co-defendants in the Trustee’s adversary proceeding against Locke Lord (collectively the “Individual 
Partner Defendants”).
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Business Claims”)5; (ii) a finding that Locke Lord was responsible under a de facto merger 

theory for millions of dollars in unsecured claims against the Estate; and (iii) the equitable 

subordination or disallowance of Locke Lord’s secured claim in this bankruptcy case. The relief 

sought against the Individual Partner Defendants, includes inter alia, damages for the alleged 

breach of their fiduciary duty to M&F in connection with the dissolution and transfer of the 

Unfinished Business to Locke Lord and other activities related thereto (the “Locke Lord Related 

Claims”), as well as the avoidance and recovery of certain pre-dissolution distributions by M&F 

to said defendants (the “Partner Distribution Claims”).  

49. Over the past several months, the Trustee oversaw Windels Marx’s analysis of the 

relevant legal and factual issues of his claims and its discussions with counsel for Locke Lord 

and the individual defendants (seven are represented by counsel, and the others are pro se).  

50.  These issues related to various contentions raised by Locke Lord by including, that: 

(i) Locke Lord owed M&F no duty, contractual or otherwise; (ii) the law on the Unfinished 

Business Claims is unsettled as to both liability and the methodology of calculating net profits, 

which Locke Lord contends are virtually zero; (iii) not all factors supporting a de facto merger 

claim are present; (iv) Locke Lord may have a pari delicto defense to the Trustee’s claim that it 

aided and abetted the Withdrawing Partners’ breach of their fiduciary duties to M&F; (v) Locke 

Lord and the Individual Partner Defendants did not cause the Estate damages in connection with 

M&F’s default of its lease and the drawdown on the $4.9 million LOC given that M&F’s 

deteriorating financial condition made its dissolution imminent and inevitable; and (vi) Locke 

Lord’s rights as a secured creditor are fixed by a Cash Collateral Order previously entered in this 

                    
5 The Trustee’s Unfinished Business Claims were made pursuant to New York Partnership Law § 43 and 
avoidance claims under Bankruptcy Code §§ 548, 550 and 551 and the applicable provisions of New 
York’s Debtor and Creditor Law.
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Bankruptcy Court and could not be altered.

51.   In connection with these complex issues, the Trustee directed Windels Marx to 

research and analyze the Unfinished Business Claims (as to both liability and the method of 

calculating net profits); New York limited liability partnership law; the pari delicto doctrine; 

successor liability and de facto merger theories; and Locke Lord’s interpretation of the Cash 

Collateral Order. This analysis included recently produced records reflecting legal fees collected, 

expenses incurred and other financial data related to each M&F matter transferred to Locke Lord.

52.   As a result of these efforts, the Trustee entered into a settlement, which, if approved, 

resolves all issues and claims between the Trustee and Locke Lord, as well as the Locke Lord 

Related claims.6  Pursuant to the resulting settlement agreement, Locke Lord agreed to accept a 

significantly reduced payment of $1.3 million in full satisfaction of its approximate $2.4 million 

Secured Claim against the Estate, and further agreed to release its claims under the Cash 

Collateral Order.  In exchange, the Trustee agreed to dismiss the Adversary Proceeding and 

release all claims against Locke Lord and the Locke Lord Related Claims against the Individual 

Partner Defendants. The result is a $1.1 million-plus benefit to the Estate, and the saving of 

considerable costs and risks of an unpredictable litigation of many complex and unsettled legal 

issues.

c) The Adversary Proceedings Against Other Former M&F Partners

53. The Trustee also directed an extensive investigation and analysis of the transactions 

that occurred between the Debtor and numerous former M&F partners who resigned from the 

firm between late 2007 but prior to the Dissolution (the “Pre-Dissolution M&F Partners”).

                    
6 On October 28, 2011, the Trustee filed a motion under Bankruptcy Rule 9019(a) seeking the Bankruptcy 
Court’s approval of its settlement with Locke Lord (Adv. Pro. Doc. No. 18). For the complete terms of 
this settlement, the Trustee respectfully refers the court to Exhibit A attached thereto. That motion is 
returnable on November 29, 2011.
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54.  This investigation revealed that M&F transferred $342,468 in partnership capital and 

other distributions to or for the benefit of the Pre-Dissolution M&F Partners.7 In late 2010, the 

Trustee directed Windels Marx to send letters to each of the Pre-Dissolution M&F Partners 

advising them that these payments were avoidable transfers and demanding their return to the 

Estate.  

55.   After the Pre-Dissolution M&F Partners refused to make any payments, the Trustee

commenced nine adversary proceedings against the Pre-Dissolution Partners seeking to avoid and 

recover all transfers made to them between July 1, 2008 and the Dissolution pursuant to 

Bankruptcy Code §§ 547 and 548 and the applicable provisions of New York’s Debtor and 

Creditor Law (the “DCL”). The Trustee further sought, under Bankruptcy Code § 502(d), to 

disallow their claims against the Estate for the return of equity or partnership capital totaling 

nearly $1.7 million.

56. The Trustee has settled five of these actions and recovered $79,045 for the Estate, 

while further obtaining releases of any claims under Bankruptcy Code § 502(h) and 

acknowledgements from each of the five settling defendants that their claims would be paid, if at 

all, only after all allowed claims of all other allowed unsecured creditors are paid in full plus 

interest as set forth in Bankruptcy Code section 726(a).  Litigation as to the remaining adversary 

proceedings against four of the Pre-Dissolution M&F Partners is ongoing.       

d) The Adversary Proceedings Against Other Third Parties

57. The Trustee also discovered that during the ninety (90) days prior to the Petition 

Date, M&F transferred over $1.1 million to vendors and other third parties (the “Third-Party 

Transferees”) in payment of antecedent debt for goods and services received by M&F. 

                    
7 The Pre-Dissolution M&F Partners are Christopher Hu, Michael Dougherty, John Gallagher, Richard 
Komson, Keith McWha, Tod Melgar, Tony Pezzano, Arnold Rady and Bartholomew Verdirame.   



  {10700148:1}
17

Accordingly, the Trustee commenced 28 adversary proceedings against the Third-Party 

Transferees to avoid and recover these payments as preferential transfers under Bankruptcy Code 

§ 547 and to disallow $702,714 in unsecured claims pursuant to Bankruptcy Code § 502(d).

58.   While many of the Third-Party Transferees asserted viable ordinary course and 

contemporaneous new value defenses under the under Bankruptcy Code § 502(c), the Trustee

agreed to settle or resolve 25 of these proceedings, which resulted in the recovery of $85,400 for 

the Estate, the releases of all claims under Bankruptcy Code § 502(h) and $174,750 in 

expungements or reductions on unsecured claims by certain of the Third-Party Transferees.  The 

three remaining actions, which seek to avoid and recover over $400,000 in preferential transfers 

remain ongoing.     

e) Recovery of Accounts Receivables Owed to the Debtor

59. The Trustee has overseen his professionals’ ongoing efforts to recover the Debtor’s 

accounts receivables. Since his retention, the Estate has collected over $2,215,694.17 in accounts 

receivables, of which $675,000 was in connection with the Trustee’s settlement of his adversary 

proceeding against G.A.P. Adventures Inc. (“G.A.P.”).  (See also Doc Nos. 62, 63 and 68).

60.   The Trustee continues to work with Windels Marx and RMS to recover on an 

additional $1.8 million in outstanding receivables, and is contemplating moving the Bankruptcy 

Court to permit him to retain collection attorneys on a contingency basis to commence litigation 

against certain debtors in jurisdictions where they either reside or conduct business.  

f) Settlement of Potential Avoidance Claims Against Duane Morris LLP

61.  The Trustee further learned that in late 2008, M&F retained the law of Duane Morris 

LLP (“Duane Morris”) to provide the Debtor legal advice and other services.

62.   M&F paid an initial retainer to Duane Morris in the amount of $50,000 in 
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November, 2008 and, per their engagement agreement, replenished a portion of that initial 

retainer by paying an additional retainer payment of $25,000 shortly before M&F’s dissolution 

for a total retainer of $75,000 (the “Retainer”).

63.   The Trustee believed he had potential avoidance claims against Duane Morris under 

the Bankruptcy Code and the applicable provisions of the DCL in connection with the Retainer.  

Given the relatively small amount of the Trustee’s potential claims and the foreseeable litigation 

risks, the Trustee and Duane Morris entered into a settlement which resulted in the recovery of 

$27,181 by the Estate and the mutual and general releases of all claims they could assert against 

one another. (Doc Nos. 141 and 142).  

g) Investigation of Unsecured Claims Filed Against the Estate

64. The Court fixed the date July 20, 2009 (the “Bar Date”) as the last date for non-

Governmental entities to timely file proofs of claim in the Debtor’s case.  (Doc. No. 2).  

65.    To date, one hundred and forty-seven (147) claims totaling $12,745,896.12 have 

been filed in the Debtor’s case (collectively, the “Claims”).8  As more fully set forth below, the 

Trustee has overseen Windels Marx's ongoing review of the Claims, some of which have been 

satisfied, expunged or reduced pursuant to settlements reached with Locke Lord and other 

unsecured claimants.

66.    This analysis includes, but is not limited to: (i) almost $500,000 in priority claims 

under the Worker Adjustment and Retraining Notification Act, 29 U.S.C. § 2101, et seq., (ii) a 

$919,800 recapture claim (Claim Nos. 18 and 44) filed by the New York State Urban 

                    
8 Valid claims against the Estate do not exceed $10,600,992.51 by virtue of the reduction of the Secured 
Claim (Claim No. 21) from $3,220,391.31 to approximately $2.4 million from the Estate's post-petition 
payments to the secured creditor; duplicate claims from the New York State Urban Development 
Corporation (Claim Nos. 18 and 44) and AICCO Inc. (Claim Nos. 2 and 145); and the Trustee's 
settlements with unsecured creditors that resulted in the expungement or reduction of four claims (Claim 
Nos. 7, 10, 30 and 127) by $174,750. 
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Development Corporation d/b/a Empire State Development Corporation (“EDSC”) ostensibly 

triggered by M&F’s failure to meet certain employment goals tied to the ESDC’s grant of 

$1,883,000 to M&F for relocating downtown; and (iii) a $1.1 million claim filed Key Equipment 

Financing Inc. (Clam No. 86) in connection with office furniture and equipment previously 

leased to M&F.  

67.   These efforts have resulted in the expungement or reduction of the above referenced

unsecured claims by $174,750.  The Trustee has directed Windels Marx to continue discussions 

with counsel for other unsecured creditors in an attempt to negotiate further claim modifications

without formal litigation. 

h) Miscellaneous Services Provided by The Trustee

68. The miscellaneous services performed by the Trustee include, without limitation: 

a) Overseeing his retained professionals for the Estate; 

b) The collection and liquidation of assets;

c) Prepared monthly reconciliations of the Trustee’s accounts;

d) Reviewed numerous pleadings, documents and correspondence;

e) Attended conferences, hearings and meetings;

f) Responded to creditor inquiries;

g)  Negotiated a settlement with Arent Fox that resulted in a Consent Order 

deferring a substantial portion of Arent Fox’s legal fees upon approval of 

the Trustee’s Final Report or further order of the Bankruptcy Court (Doc 

No. 83);

h) Oversight of the preparation of applications for authority to retain the 

Trustee’s professionals; and

i) Reviewed this Application and the applications of his retained 

professionals for interim allowance and payment of fees and expenses.
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(VIII) The Trustee’s Application for Allowance and Payment of Commissions

69. Section 326(a) of the Bankruptcy Code, proscribes the amount of compensation to be 

awarded to a trustee, provides as follows: 

In a case under chapter 7 or 11, the court may allow reasonable 
compensation under section 330 of this title of the trustee for the trustee's 
services, payable after the trustee renders such services, not to exceed 25 
percent on the first $5,000 or less, 10 percent on any amount in excess of 
$5,000 but not in excess of $50,000, 5 percent on any amount in excess of 
$50,000 but not in excess of $1,000,000, and reasonable compensation not 
to exceed 3 percent of such moneys in excess of $1,000,000 upon all 
moneys disbursed or turned over in the case by the trustee to parties in 
interest, excluding the debtor, but including holders of secured claims.

11 U.S.C. § 326 (a).

70. Pursuant to Bankruptcy Code § 330 (a)(7), “In determining the amount of reasonable 

compensation to be awarded to a trustee, the Court shall treat such compensation as a 

commission, based on section 326.”

71. During the Application Period, the Trustee disbursed funds totaling $1,217,255.929

as set forth on the final page of Form 2, attached as Exhibit B.  as follows: 

72. Pursuant to compensation schedule provided in Bankruptcy Code § 326(a), the 

Trustee is authorized to be paid $59,767.68 in commissions for sums disbursed, computed as 

follows:

25% of the first $5,000 $         1,250.00

10% of the next $45,000 $         4,500.00

5% of the next $950,000 $       47,500.00

3% of the amount above $1,000,000 
($217,255.95) $        6,517.68

Total Commissions $     59,767.68

                    
9 It should be noted that if the Trustee’s motion to settle with Locke Lord is granted, then based upon the 
$1.3 million distribution to Locke Lord under that settlement, the Trustee would be entitled to additional 
commissions of $39,000.00 under the maximum amount allowable under Bankruptcy Code § 326. 
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73. In connection with the performance of his duties, 10during the Application Period, 

the Trustee and his staff expended 43.00 hours of recorded time which have a value of 

$21,463.50 at the Trustee’s and his staff’s normal rates as set forth on the time records attached 

as Exhibit A.

74.   However, the amount of funds held by the Trustee may not be sufficient to make 

payment of the entire $59,767.68 he is authorized to receive under Bankruptcy Code § 326(a), 

and also appropriately compensate his other retained professionals, including Windels Marx, 

EisnerAmper and Encore.      

75. Accordingly, the Trustee respectfully submits that given the progress made in the 

administration of the Estate, the Trustee should be granted an interim award commissions in the 

amount of $40,000.00, which reflects voluntary hold backs of thirty-three percent (33%).  

76. The Trustee also seeks reimbursement of his actual and necessary disbursements in 

the amount of $989.49 incurred during the application period as set forth on the attached Exhibit 

A.

WHEREFORE, the Trustee respectfully requests entry of an Order granting to the Firm:

(a)   An interim allowance and payment of Trustee’s commissions in the 

amount of $40,000.00 reflecting a thirty-three percent (33%) voluntary hold 

back;

(b)   An interim allowance and payment of $989.49 for reimbursement of 

actual and necessary disbursements incurred during the Application Period; 

and;

                    
10 The attached time record cover the period of August 2, 2010 through September 30, 2011. The Trustee 
also expended considerable time in the Debtor’s case prior to August 2, 2011.  Unfortunately, Arent Fox 
has advised the Trustee that those time records are not available.
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(c)  Such other and further relief as this Court may deem just and proper.

Dated: New York, New York Respectfully submitted,
October 28, 2011

/s/ Roy Babbitt
Roy Babitt, Chapter 7 Trustee

WINDELS MARX LANE & MITTENDORF, LLP
Successor Attorneys for the Chapter 7 Trustee

By: /s/ Alan Nisselson
Alan Nisselson (anisselson@windelsmarx.com) 
Antonio J. Casas (acasas@windelsmarx.com)
A Member of the Firm
156 West 56th Street
New York, New York 10019
Telephone (212) 237-1000
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