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I. INTRODUCTION

After five years of litigation and extensive arm's-length negotiations between

experienced litigators with the assistance of a highly respected mediator, Plaintiffs' Counsel have

negotiated an outstanding settlement (the "Settlement") on behalf of the Class (defined in

Section II, infra). The Settlement provides $26 million in cash and $34 milion worth of credits

to be distributed to Class members pursuant to the Plan of Allocation ("POA"). To compensate

them for achieving this exceptional result, Plaintiffs' Counsel request an award of attorneys' fees

totaling twenty-one million dollars ($21,000,000) - or 35% of the Settlement - and expenses

totaling six hundred thousand dollars ($600,000) (even though actual out-of-pocket expenses are

exceed $887,781).1 Additionally, Plaintiffs' Counsel request $10,000 for each of the two Class

Representatives as compensation for their efforts and time.

Plaintiffs' Counsel have vigorously prosecuted this action on a fully contingent basis,

expending over 21 thousand hours of attorney and paralegal time, as well as nearly $900,000

related to costs associated with litigating such a complex action. As detailed more fully below

and in the Declaration of Kirk B. Hulett in Support of (1) Final Approval of Class Action

Settlement; (2) Final Approval of Plan of Allocation of Settlement Proceeds; (3) Award of

Attorneys' Fees and Reimbursement of Expenses; and (4) Award to Class Representatives

("Hulett Declaration" or "Hulett Decl."), fied contemporaneously herewith, Plaintiffs' Counsel

conducted extensive pre- and post-filing investigation, discovery, and complex motion practice.

Specifically, these activities included: propounding and responding to numerous written

1 Only $20 million (or one-third) of the $60 million Settlement will be available to
compensate Plaintiffs' Counsel and the Class Representatives for their efforts and their expenses,
unless more than $1 million of cash goes unclaimed by Class members. See Hulett Decl. at ir 43,
defined supra. Thus, the attorneys' fees to be paid in this case are most like never going to
exceed 32% of the $60 million Settlement. See id.



discovery requests, obtaining and reviewing tens of thousands of pages of documents, and

conducting and defending approximately 20 depositions involving the parties, non-parties, and

expert witnesses; successfully opposing defendants' repeated motions and efforts to have

Plaintiffs' claims dismissed, as well as briefing three separate motions to remand after

Defendants removed this case to the United States District Court for the Eastern District of

Missouri ("Federal District Court"); moving for and defending against Defendants' summary

judgment motions; drafting motions in limine; analyzing and calculating the damages likely to be

proven at trial; retaining and consulting with experts; participating in three mediations before

US. Federal District Court Judge (retired), Layn Philips, a highly experienced and respected

mediator; making extensive trial preparations; and successfully negotiating a favorable

settlement for the Class. See Hulett Decl. at irir 21-27, 31, 32, 34-37.

In support of their application for fees and expenses, Plaintiffs also submit declarations of

each individual law firm representing Plaintiffs in the Class Action, which are attached as

Exhibits 1 through 10 to the Hulett Declaration. These declarations ilustrate the massive effort

of Plaintiffs' Counsel to bring this case to a successful conclusion.

Having assumed the responsibility of representing Class in the face of tremendous risks

and obstacles, and zealously pursued the Class' claims against the Defendants for nearly five

years, the 35% fee award requested by Plaintiffs' Counsel is appropriate and comparable to the

percentages awarded in other complex class actions. See, e.g., In re Us. Bancorp Litig., 291

F.3d 1035,1038 (8th Cir. 2002) (awarding 36% of$3.5 million recovery for fees); In re Vitamins

Antitrust Litig., MDL No. 1285,2001 US. Dist. LEXIS 25067 (D.D.C. July 16,2001) (awarding

34.06% of$359.4 million recovery for fees); In re Combustion, Inc., 968 F. Supp. 1116 (W.D.
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La. 1997) (awarding 36% of$127.4 million recovery for fees).2

In addition to attorneys' fees and expenses, Plaintiffs' Counsel request that the Court

approve a total of twenty thousand dollars ($20,000) as compensation awards for the two Class

Representatives in this action in recognition of the significant time and efforts expended by

Eleanor Bachman and Karol B. McClintock. Their respective declarations in support of this

request are attached as Exhibits 11 and 12 to the Hulett Declaration.

For the reasons set forth herein and in the Hulett Declaration, Plaintiffs' Counsel

respectfully submit that the requested attorneys' fees - $21 milion, which is 35% of the

Settlement - plus $600,000 in out-of-pocket expenses, and the incentive awards for Class

Representatives are reasonable under the applicable legal standards and, in light of the significant

amount of effort expended, the risks undertaken, and the results achieved, should be awarded by

the Court.

II. SUMMARY OF FACTUAL AND PROCEDURAL HISTORY

This action involves claims against AG. Edwards, Inc. and A.G. Edwards & Sons, Inc.

(together, "Defendants" or "AG. Edwards"), one of the largest investment broker businesses in

the United States. The action was initiated and maintained on behalf of persons and entities who

maintained a brokerage account at AG. Edwards clients between April 12,2000 and April 12,

2005, inclusive (the "Class Period") which held shares of mutual funds (the "Class"). This

2 Missouri courts frequently look to federal precedent for guidance in the class action
cases, particularly with respect to the award of attorneys' fees. See State ex reI. Byrd v.

Chadwick, 956 S.W.2d 369,388 (Mo. Ct. App. W.D. 1997) (with respect to the approval of class
counsel's application for attorneys' fees, the Court looked to holdings from, inter alia, the U.S.
Supreme Court, the US. Court of Appeals for the 1 si, 3rd, and 9th Circuits, and various federal
district courts); see also Ralph v. American Family Mutual Ins. Co., 809 S.W.2d 173, 174 (Mo.
Ct. App. E.D. 1991) ("As Missouri Rule 52.08 is identical to Rule 23, Federal Rules of Civil
Procedure, we may use federal precedent.").
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action arises from Defendants' alleged improper receipt and retention of payments from certain

mutual fund companies.

A. Background of the Action

As set forth in Plaintiffs' Petition, Defendants are Delaware corporations with

headquarters located in St. Louis, Missouri. AG. Edwards & Sons, Inc. is the principal

operating subsidiary of AG. Edwards, Inc. A.G. Edwards & Sons, Inc. is a national investment

firm, a member of all major securities exchanges, and registered with the Financial Industry

Regulatory Authority ("FINRA") and Securities Investor Protection Corporation ("SIPC"). A.G.

Edwards & Sons, Inc. is a full-service securities broker/dealer that employs approximately 7,000

financial consultants and 16,000 employees in over 700 locations to, inter alia, sell mutual funds

to investors.

This action alleges that, as a broker/dealer, AG. Edwards owes its clients

uncompromising duties of care, candor, loyalty, good faith, and fidelity, and is under a duty to

use its control over its clients' assets solely for the benefit of the client. Plaintiffs assert that

during the Class Period, in violation of Missouri law, Defendants breached their fiduciary duties

to their clients and were unjustly enriched by accepting and retaining payments from certain

mutual fund companies whose funds were held by AG. Edwards' customers.

Certified Class Representatives Eleanor Bachman and Karol McClintock each maintained

accounts at AG. Edwards during the Class Period in which they held shares of certain mutual

funds that allegedly paid revenue sharing to Defendants.

B. Plaintiffs' Counsels' Efforts

Over 21 thousand hours of attorney and paralegal time have been expended prosecuting

this Class Action, payment for which has been, from the outset, wholly contingent upon the

result achieved. See Hulett Decl. at irir 9-10. Prior to filing their case on April 12, 2005,
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Plaintiffs' Counsel devoted substantial effort and resources conducting pre-filing investigation of

the facts and applicable law. This involved the review of thousands of pages of public filings

and other public records of Defendants and the mutual fund families that paid revenue sharing,

and the review and analysis of the potential application of various federal, state, and regulatory

laws and regulations. See id. at irir 19, 21.

During the post-fiing phase, Plaintiffs' Counsel initiated substantial discovery that

included numerous document requests, interrogatories, requests for admissions, and depositions

of Defendants, non-part mutual fund companies, and experts. See id at ir 37. Plaintiffs'

Counsel engaged in repeated negotiations with Defendants and non-parties concerning the scope

and timing of the respective document productions. Due to the geographically dispersed

locations of the mutual fund companies and former AG. Edwards' employees who had relevant

information, Plaintiffs' Counsel committed a large amount of time researching the laws of

various states governing, inter alia, the service of process and discovery and then serving

requests for the production of documents and testimony upon the non-parties in accordance with

these laws. As a result of their efforts, including several motions to compel, Plaintiffs' Counsel

received and reviewed tens of thousands of pages of relevant documents produced by part and

non-part witnesses. See id. Due to the volume of documents involved, Plaintiffs' Counsel

retained and paid out-of-pocket expenses for a third-part document management company to

store and manage the documents electronically. This allowed counsel, who are geographically

dispersed, to maintain, search, code, index and review the document production over a web-

based application, promoting considerable efficiency and eliminating shipping and reproduction

costs, as well as the time and costs of travel. In addition to their own discovery efforts,

Plaintiffs' Counsel also responded to Defendants' discovery requests, including assisting Class

5



Representatives in gathering and producing relevant documents and defending their depositions.

See id. Furthermore, Plaintiffs' Counsel retained and worked with expert consultants who aided

Plaintiffs' Counsel in understanding the nuances of the operation of mutual funds and the

brokerage business, as well as establishing the damages resulting from Defendants' alleged

violations of Missouri law. See id. at irir 2,37. Plaintiffs' Counsel prepared and defended their

two experts at their respective depositions by defense counseL. Plaintiffs' Counsel also prepared

for and examined Defendants' designated experts. See id. at irir 31, 37.

In prosecuting this Class Action, Plaintiffs' Counsel engaged in litigation that included

highly contentious and complex motion practice. Plaintiffs' Counsel successfully remanded the

state action each time after three separate removals by Defendants to Federal District Court. See

id. at irir 23-25. In this remand process, Plaintiffs' Counsel faced developing case law regarding

the impact, or lack thereof, of the Securities Litigation Uniform Standards Act of 1998, 15

U.S.C. § 78bb(f) ("SLUSA"). See id. at irir 8, 23-26. This process, which involved multiple

motions to dismiss and appeals in both Missouri state courts and the U.S. Court of Appeals for

the Eighth Circuit, was spurred, in part, by Merril Lynch, Pierce, Fenner & Smith, Inc. v. Dabit,

547 U.S. 71 (2006) ("Dabit"), a decision issued by the United States Supreme Court that gave

rise to extended jurisdictional arguments.

Defendants first removed this Class Action on May 13,2005, claiming that Plaintiffs'

claims were preempted by SLUSA. See Hulett Decl. at ir 23. After the parties fully briefed

Defendants' dismissal motion and Plaintiffs' remand motion, followed by oral argument, the

Federal District Court found that Plaintiffs' claims were not preempted by SLUSA and remanded

the case back to this Court on September 26,2005. See id. Defendants fied a Notice of Appeal

in the Eighth Circuit and, on the same day, also moved to dismiss, or alternatively, for a stay of

6



proceedings in this Court. See id. at ir 24. On February 6, 2006, this Court denied Defendants'

motion to dismiss/stay in its entirety. Defendants moved this Court for reconsideration. See id.

In addition, the parties jointly moved to dismiss the Eighth Circuit appeal soon after the US.

Supreme Court ruled that district court orders remanding cases removed pursuant to SLUSA

cannot be appealed. See Kircher v. Putnam Funds Trust, 547 U.S. 633, 635 (2006). The Eighth

Circuit granted this motion on July 6, 2006.

On April 19, 2006, immediately after Dabit was issued, Defendants removed this action a

second time. See id. at ir 25. On November 8, 2006, after considering the parties' respective

briefs, the District Court held that this second removal was improper and remanded the case

pursuant to Plaintiffs' motion. See id.

On December 22, 2006, Defendants moved to dismiss the case in this Court for the

second time (and for the fourth time in the history of the case). See id. at ir 26. After a full

briefing and oral argument, the Court denied Defendants' motion in its entirety on July 27, 2007.

See id. In response, Defendants filed, inter alia, a writ of prohibition in the Missouri Court of

Appeals and, upon being summarily denied, filed a writ in the Missouri Supreme Court, which

was likewise denied. See id. at ir 27.

On November 6,2007, Plaintiffs moved for class certification. See id. at ir 28. In

response, Defendants took the depositions of Ms. Bachman and Ms. McClintock on March 5 and

11, 2008, respectively, and then filed their opposition on April 11, 2008. See id. Plaintiffs'

Counsel fied their reply on May 5, 2008. See id. In addition, Plaintiffs' Counsel prepared for

and took relevant testimony from one of Defendants' employees at the class certification hearing.

See id. On July 10, 2008, the Court granted Plaintiffs' motion and certified this action as a Class

Action, appointed Ms. Bachman and Ms. McClintock as Class Representatives, and appointed

7



Blitz, Bardgett & Deutsch, L.c., Milberg LLP, and Stull, Stull & Brody as Class CounseL. See

id.

On July 21,2008, Defendants attempted to appeal the Court's class certification order by

fiing a Petition for Permission to Appeal in the Missouri Court of Appeals. See id. at ir 29. This

was denied on August 1, 2008. See id. Defendants then attempted to appeal the certification

order by fiing an extraordinary Petition for Writ of Prohibition in the Supreme Court of

Missouri on August 20, 2008. See id. at ir 30. Plaintiffs' Counsel fied a brief opposing that

Writ. See id. On September 30,2008, the Supreme Court denied Defendants' Writ without

comment. See id.

On January 9,2009, Defendants removed this action to Federal District Court for a third

time and moved to dismiss pursuant to SLUSA. In response, Plaintiffs moved to remand. After

full briefing of both motions and oral argument, on July 22,2009, the Federal District Court

again remanded the Class Action to this Court.

On August 13,2009, Plaintiffs moved the Court for an approval of the form and manner

of notice of the class action. Although Defendants opposed the motion, the Court granted

Plaintiffs' motion and notice was provided to the Class in November 2009. See id. at ir 33; Belle

Aff. at ir 2; Ness Aff. at ir 6.3

On August 31, 2009, Defendants moved for summary judgment. See id. at ir 32. Shortly

thereafter, between September 11,2009 and November 20,2009, they filed three separate

3 The "Belle Affidavit" or "Belle Aff." refers to the Affdavit of Gwendolyn Belle, signed
on May 5, 2010, which is attached as Exhibit 1 to the Memorandum of Points and Authorities in
Support of Final Approval of Class Action Settlement and Final Approval of Plan of Allocation
of Settlement Proceeds ("Fairness Brief'). The "Ness Affidavit" or "Ness Aff." refers to the
Affdavit of Kimberly K. Ness, signed Mary 3, 2010, which is attached as Exhibit 13 to the
Fairness Brief.
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motions for partial summary judgment, as well as a motion to decertify the Class, a motion in

limine, and various discovery-related motions. See id. During the same period, in addition to

opposing Defendants' motions, Plaintiffs fied their own motion for summary judgment, a

motion in limine, and a number of discovery-related motions. See id. After full briefing and oral

argument by the parties, the Court denied each of Defendants' motions for summary judgment

on November 23,2009. See id. Plaintiffs' summary judgment motion, Defendants' motion to

decertify, and the respective motions in limine and discovery-related motions were still pending

at the time the parties settled this action, and a jury trial was set to commence on January 4,

2010. See id.

Settlement negotiations were no less complicated or contentious than the rest of this

litigation. Between February 2009 and December 2009, Plaintiffs' Counsel engaged in on-again,

off-again negotiations with defense counsel, including three mediation sessions before retired

U.S. Federal District Judge Layn Philips, which took place in St. Louis, Missouri; New York

New York; and San Francisco, California on February 23, October 21, and December 14,2009,

respectively. See id. at irir 34,36. As a result of their immense efforts, the parties signed the

final Stipulation of Settlement of Class Action in February 2010 ("Settlement Stipulation"),

which was given preliminary approval by the Court on February 22, 2010. See id. at irir 4,40.

As noted above, Plaintiffs' Counsel prosecuted and financed the action on a wholly

contingent basis. See id. at ir 9. By doing so, they have shouldered the risk of an unfavorable

result for over five years. Not only have they expended over 21 thousands hours of attorney and

paralegal time, but Counsel advanced out-of-pocket costs, and bore the risk of perhaps never

recovering, nearly of $900,000. See id. at ir 10. The out-of-pocket costs included, inter alia,

expert consultant fees, mediation costs, payment to a third part vendor to manage an electronic
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document database used to store all of the documents received by Plaintiffs during the discovery

process, costs associated with conducting and defending approximately 20 depositions, and

research costs. See id. at 12, and Exhibits 1-10, 13 attached thereto.

This Settlement is an extraordinary achievement derived from the substantial efforts of

Plaintiffs' Counsel, who carefully, aggressively, and efficiently litigated this case throughout.

F or these efforts, Plaintiffs' Counsel request the Court award attorneys' fees of $21 million-

35% of the Settlement - plus reimbursement for the reasonable expenses which were necessarily

incurred to prosecute the case.

III. ARGUMENT

A. The Legal Standard Governing the Award of Attorneys' Fees

F or their efforts, Plaintiffs' Counsel request a fee award of 35% of the Settlement ($21

million), and reimbursement of out-of-pocket expenses of $600,000 (even though their actual

expenses exceed $887,781), plus interest at the same rate earned by the Settlement.

Courts, including Missouri courts, have long recognized that lawyers are entitled to an

award of reasonable attorneys' fees if they successfully create a "common fund" or a "common

benefit," including non-monetary benefits, for a group of individuals. See, e.g., Lett v. City of St.

Louis, 24 S.W.3d 157, 162 (Mo. Ct. App. E.D. 2000) ("the common fund doctrine permits a trial

court to require non-litigants to contribute their proportionate part of the counsel fees when a

litigant successfully creates, increases, or preserves a fund in which the non-litigants were

entitled to share. ... the common benefit doctrine permits recovery of attorney's fees when a

successful litigant benefits a group of other individuals similarly situated"); Jesser v. Mayfair

Hotel, Inc., 360 S.W.2d 652, 661 (Mo. 1962) (en banc); see also Boeing Co. v. Van Gemert, 444

US. 472, 478 (1980) ("a litigant or a lawyer who recovers a common fund for the benefit of

persons other than himself or his client is entitled to a reasonable attorney's fee from the fund as
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a whole"); Cohn v. Nelson, 375 F. Supp. 2d 844, 861 (E.D. Mo. 2005) ("To be entitled to an

award of attorneys' fees and expenses, plaintiffs' counsel need not confer a monetary benefit. . .

rather corporate governance reforms and other non-monetary relief are suffcient."). In order to

avoid unjust enrichment and to spread litigation costs proportionately among all the

beneficiaries, such attorneys' fee and expense awards are typically paid from the common fund

created as a result of counsel's efforts. See Jesser, 360 S.W.2d at 661 (persons entitled to share

in a "common fund" are "required to contribute their proportionate part of counsel fees and

expenses, and the equitable way to apportion these fees and expenses is to allow them against the

fund"); Boeing, 444 US. at 478. In particular, reasonable fee and expense awards to class

counsel are typically paid from the amounts recovered on behalf of the class. See, e.g., Lett, 24

S.W.3d at 162-163 ("court may charge a class counsel's reasonable fees to the class members

where they are the beneficiaries of a 'common benefit' produced by the class action"); Us.

Bancorp, 291 F.3d at 1038; Cohn, 375 F. Supp. 2d at 861 (class counsel's "fees and expenses

will be paid from the amount recovered in the related Securities Action").

Courts primarily utilize two approaches to analyze a request for attorney fees - the

lodestar methodology and the percentage of the benefit approach. See Johnston v. Comerica

Mortg. Corp., 83 F.3d 241, 245 (8th Cir. 1996). "Under the 'lodestar' method, the hours

expended by an attorney are multiplied by a reasonable hourly rate to produce a fee amount

which can be adjusted to reflect the characteristics of a given action. Alternatively, under the

'percentage of the recovery' approach, a court may award a percentage of the common fund that

the attorneys obtained for their clients during the course of the litigation." In re Bankamerica

Corp. Sec. Litig., 228 F. Supp. 2d 1061, 1064 (E.D. Mo. 2002).

Missouri courts have expressly approved the use of the percentage method in class action
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suits. See Byrd, 956 S.Wold at 388 (trial court has discretion to award class counsel a fee based

on the percentage of recovery); In re Alcolac, Inc., Litig., 945 S.W.2d 459, 462 (Mo. Ct. App.

W.D. 1997) (calculating attorneys' fees in class actions on a percentage basis "is proper"); Senn

v. Manchester Bank of St. Louis, 583 S.W.2d 119, 137-138 (Mo. 1979) (approving trial court's

award of attorneys' fees as a percentage of the total actual and punitive damages awarded to

plaintiff class members). In fact, the percentage method is overwhelmingly the preferred method

for calculating attorneys' fees in common fund cases. See also Lealao v. Beneficial California,

Inc., 82 CaL. App. 4th 19,30-31 (CaL. Ct. App. 2000) (noting that the US. Court of Appeals for

the 9th Circuit made the percentage approach the preferred approach, while the District of

Columbia Circuit and 11 th Circuit appear to mandate the use of the percentage approach in

common fund cases). "There are strong policy reasons behind the judicial and legislative

preference for the percentage of recovery method of determining attorney fees in these cases,"

the primary one being '''that it is thought to equate the interests of class counsel with those of the

class members and encourage class counsel to prosecute the case in an effcient manner. '" In re

Xcel Energy, Inc., 364 F. Supp. 2d 980,991-992 (D. Minn. 2005) (quoting LaChance v.

Harrington, 965 F. Supp. 630, 647 (E.D. Pa. 1997)); In re Charter Commc'ns Inc., Sec. Litig.,

MDL 1506,2005 U.S. Dist. LEXIS 14772, at *41 (E.D. Mo. June 30, 2005) ("this (percentage)

approach most closely aligns the interests of the lawyers with the class, since the more recovered

for the class, the more the attorneys stand to be paid").

In assessing the reasonableness of the percentage fee requested, "(t)he court has wide

discretion as to which factors to apply and the relative weight to assign to each." Xcel Energy,

364 F. Supp. 2d at 993. Among a number of factors considered by courts are the following: (1)

the benefit conferred on the class, (2) the complexity of the issues, (3) the duration ofthe case,
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(4) the risks to which plaintiffs' counsel were exposed, (5) the experience, reputation, and skill of

the attorneys involved, (6) awards in similar cases, (7) time and labor required, (8) lodestar

cross-check, and (9) reaction of class members. See, e.g., Byrd, 956 S.W.2d at 388; Alcolac, 945

S.W.2d at 461; see also In re Diet Drugs Prod. Liab. Litig., 582 F.3d 524,541 (3d Cir. 2009);

Xcel Energy, 364 F. Supp. 2d at 993. Consideration of these confirms the reasonableness of

Plaintiffs' Counsel's fee request.

1. The Benefit Conferred on the Class

Courts recognize that the result achieved is a major factor to be considered in determining

a fee award. See Byrd, 956 S.W.2d at 388 ("The court should consider. ..the size of the total

recovery on behalf of the class"); Hensley v. Eckerhart, 461 U.S. 424, 436 (1983) ("most critical

factor is the degree of success obtained"); Charter Commc 'ns, 2005 US. Dist. LEXIS 14772, at

*47 ("The results achieved in light of the risks undertaken is an important factor in computing

attorneys' fees award").

Through diligent pursuit of the claims and skilful negotiation, Plaintiffs' Counsel have

attained a Settlement of $60 million in cash and credits on behalf of Class members. This

represents nearly 24% of the total estimated potential recovery. See Hulett Decl. at ir 7. This is

far above the average amount recovered in class action settlements. See Charter Commc 'ns,

2005 U.S. Dist. LEXIS 14772, at *21 (since 1995, settlements of securities class actions have on

average recovered between 5.5% and 6.2% of the estimated losses); In re Rite Aid Corp. Secs.

Litig., 146 F. Supp. 2d 706, 715 (E.D. Pa. 2001) ("Rite Aid F') (same); see also Detroit v.

Grinnell Corp., 495 F.2d 448, 455 n.2 (2d Cir. 1974) ("there is no reason, at least in theory, why

a satisfactory settlement could not amount to a hundredth or even a thousandth part of a single

percent of the potential recovery"); In re Crazy Eddie Sec. Litig., 824 F. Supp. 320, 323

(S.D.N.Y. 1993) (approving settlement that would provide approximately 6% of the net amount
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of the class members' losses); Holden v. Burlington N, Inc., 665 F. Supp. 1398, 1414 (D. Minn.

1987) ("cash settlement amounting to only a fraction of the potential cash recovery (and the

present proposed settlement is not such a recovery) does not in itself render the settlement unfair

or inadequate").

The Settlement consists of$26 million in cash (already deposited by Defendants and

immediately available for distribution) and $34 million in credit vouchers. Pursuant to the POA,

the recovery for each Class member is $20.42 in cash for each "Former Account" (i.e., they were

no longer active AG. Edwards accounts as of September 30, 2009) and a total of $24.65 of

credit vouchers for each "Current Account" (i.e., they were active AG. Edwards accounts as of

September 30,2009).4 Approximately 82% of the Class member accounts - or 1,379,105

accounts - are considered Current Accounts. Class members with Current Accounts will be

mailed one "Credit Voucher" per Current Account for three years - thus, they wil receive a total

of three nontransferable Credit Vouchers per Current Account. Each of the Credit Vouchers wil

be valued at one-third of the $24.65 total and redeemable during the 12 months after the

Vouchers are distributed. The Credit Vouchers may be used by Class members with Current

Accounts as a credit against the fees charged to customers by Wells Fargo Advisors set forth in

the Wachovia Securities Annual Account Fees schedule (as may be amended from time to time

and as in effect during the applicable redemption period of the voucher).

2. The Complexity and Duration of the Case

The complexity and difficulty of the issues and the duration of the case are important

4 Wachovia Corporation acquired AG. Edwards Inc. in 2007. On December 31, 2008,
Wells Fargo & Company purchased Wachovia Corporation, thus Wells Fargo & Co. became the
successor of AG. Edwards Inc. Although, as a result of these mergers, all "Current Accounts"
are actually accounts at Wells Fargo Advisors, they are herein described as "AG. Edwards
accounts."
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factors in assessing the reasonableness of counsel's fee request. See, e.g., Byrd, 956 S.Wold at

388 ("The court should consider. . . the time and effort of the attorneys"); Alcolac, 945 S.W.2d

at 461 ("the circuit court should consider the time spent, nature and character of services

rendered. . . "); see also Charter Commc'ns, 2005 US. Dist. LEXIS 14772, at *47-53; In re

King Res. Co. Sec. Litig., 420 F. Supp. 610, 629 (D. Colo. 1976). "In evaluating the complexity

and duration of the litigation, courts consider not only the time between filing the complaint and

reaching settlement, but also the amount of motions practice prior to settlement and the amount

and nature of discovery." Jones v. Dominion Res. Servs., 601 F. Supp. 2d 756, 761-62 (S.D. W.

Va. 2009).

Plaintiffs' Counsel have been prosecuting the action for five years. In total, Plaintiffs'

Counsel defeated five motions to dismiss (two in this Court and three in the Federal District

Court), a number of appeals related to the respective orders denying dismissal, a motion for

summary judgment, and three motions for partial summary judgment; and they successfully

moved for class certification and remanded the action back to this Court on three separate

occasions.

Moreover, in order to establish Plaintiffs' claims for unjust enrichment and fiduciary

breach, Plaintiffs' Counsel conducted substantial discovery. As discussed in detail above, even

before fiing the complaint, Plaintiffs' Counsel reviewed thousands of pages of public documents

and interviewed numerous witnesses, and analyzed the potential application of various federal

and state laws and regulations. See Hulett Decl at irir 19, 21. During the five-year period

following the initiation of the action, Plaintiffs' Counsel served Defendants with numerous

documents requests, interrogatories, requests for admissions, and deposition requests, and served

subpoenas for the production of relevant documents and testimony on a number of non-part
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witnesses. See id. at 37. As a result of their diligence, including filing several motions to

compel, Plaintiffs' Counsel ultimately received and analyzed tens of thousands of pages of

relevant documents and deposed more than 20 part and non-part witnesses. See id. at irir 31,

37. The factual issues presented here also required Plaintiffs' Counsel to retain and consult with

experts concerning the nuances of the operation of mutual funds and broker/dealer business, and

the potential damages caused by Defendants' alleged fiduciary breach. See id. at irir 2,37. In

addition, Plaintiffs' Counsel responded to Defendants' discovery requests by assisting the Class

Representatives in gathering and producing relevant documents, preparing the Class

Representatives and the two expert consultants for their respective depositions, and defending

those depositions. See id. at ir 37. Indeed, the parties agreed to settle the action with only three

weeks remaining before the commencement of trial, scheduled to begin immediately after the

New Year's holiday. At that time, Plaintiffs' Counsel had already spent considerable hours

preparing for trial, including drafting trial examination outlines, discussing the case with their

experts, and preparing the Class Representatives for their upcoming trial testimony. See id. at

ir 35.

Although Plaintiffs' Counsel skillfully prosecuted the case and garnered a number of

favorable decisions, the case presented many complex legal challenges which required analysis

of not only Missouri law but also federal securities laws. Specifically, Plaintiffs' Counsel faced

developing case law concerning the impact, or lack thereof, of SLUSA. See id. at ir 8. Indeed,

on March 21, 2006, just months after Plaintiffs' Counsel successfully defeated Defendants' first

motion to dismiss in the Federal District Court and had the case remanded back to this Court, the

US. Supreme Court issued Dabit. Citing Dabit, Defendants immediately removed the action a

second time on April 19, 2006. See id. at ir 25. After the case was remanded again, Defendants
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continued to raise SLUSA preclusion and cite Dabit to support their jurisdictional arguments in

subsequent briefs. While the challenges pursuant to SLUSA and Dabit were consistently

resolved in Plaintiffs' favor, they were plainly complex and fueled extensive legal arguments.

Furthermore, throughout the litigation, Defendants repeatedly denied liability, arguing

that the receipt and retention of the payments at issue had been adequately disclosed, that it was

standard practice in the mutual fund industry to make such payments to broker/dealers like AG.

Edwards, that regulatory agencies such as the Securities and Exchange Commission ("SEC") and

FINRA (previously d/b/a NASD) condoned this practice and, thus, Plaintiffs suffered no

damages as a result of purchasing and holding mutual funds in their AG. Edwards accounts.

Defendants also argued that Plaintiffs' allegations concerning revenue sharing payments do not

include directed brokerage commissions received and retained by Defendants, therefore

Plaintiffs' damages could not include such commissions. See id. at ir 6.

In light of these defenses, despite surviving Defendants' motions to dismiss and motions

for summary judgment, Plaintiffs faced substantial risks and uncertainties of continued litigation.

"These defenses, if successful, would have drastically reduced or completely eliminated the

Class' ability to obtain any recovery in the case." Xcel Energy, 364 F. Supp. 2d at 995. As such,

had this settlement not been achieved, Plaintiffs would have faced a costly jury trial and years of

post-trial appeals, with ultimate success far from certain.

Given the factual and legal complexities presented in this action, and Plaintiffs'

Counsel's vigorous prosecution of the claims of the case for five years, including their

preparations for trial, the fee request is eminently reasonable and fair.

3. The Risks Undertaken by Plaintiffs' Counsel

A determination of a fair fee must include consideration of the contingent nature of the

fee award and the risk of nonpayment faced by Plaintiffs' Counsel in undertaking the litigation.
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See, e.g., Alcolac, 945 S.W.2d at 461 ("the circuit court should consider the. . . degree of

responsibility imposed on the attorney); Xcel Energy, 364 F. Supp. 2d at 994-995; King Res., 420

F. Supp. at 636-637 ("In evaluating the services rendered in this case, appropriate consideration

must be given to the risks assumed by plaintiffs' counsel in undertaking the litigation."). "The

risks plaintiffs' counsel faced must be assessed in the morning of the action, not in light of the

settlement ultimately achieved at the end of the day." Xcel Energy, 364 F. Supp. 2d at 994

As described in detail in the individual law firm declarations, Plaintiffs' Counsel have

devoted thousands of hours of attorney and paralegal time and borne hundreds of thousands of

dollars in expenses litigating the case to obtain this favorable result on behalf of the Class. See

Hulett Decl. at irir 10, 12, and Exhibits 1-10, 13 attached thereto. To date, Plaintiffs' Counsel

have received no compensation for their time and no reimbursement for any of their expenses.

Rather, they undertook the risks of prosecuting the lawsuit on a wholly contingent basis.

Plaintiffs' Counsel faced a serious risk of non-payment since the onset of the case. As

discussed, infra, in light of Defendants' legal defenses, the risk of non-payment is a "very real

factor." In re Wireless Tel. Fed. Cost Recovery Fees Litig., 4:03-md-01559, 2004 US. Dist.

LEXIS 23343, at *7 (W.D. Mo. Apr. 20, 2004). Notably, a number of federal courts had

dismissed actions also arising from the payment of revenue sharing payments to broker/dealers,
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holding that they were preempted by SLUSA.5 Indeed, Plaintiffs' Counsel achieved the

Settlement without the benefit of any substantive findings of or the imposition of disciplinary

action imposed on Defendants by regulatory agencies such as the SEC or FINRA. Cf Xcel

Energy, 364 F. Supp. 2d at 994 (that settlement was achieved "without the assistance ofa

governmental investigation" weighs in favor of approving the fee sought); Ressler v. Jacobson,

149 F.R.D. 651, 654 (M.D. Fla. 1992) (the fact that "Petitioners litigated the action and obtained

this excellent settlement without the benefit of any active assistance from any governmental

agency. . . is a significant factor supporting Petitioners' fee request.).

As the Xcel Energy Court aptly recognized: "The risk of no recovery in complex cases of

this sort is not merely hypotheticaL. Precedent is replete with situations in which attorneys

representing a class have devoted substantial resources in terms of time and advanced costs yet

have lost the case despite their advocacy." 364 F. Supp. 2d at 994. Given that Plaintiffs'

Counsel has expended enormous amounts of time and money vigorously prosecuting this

litigation in exchange for the expectancy of a contingent fee award, despite the risks of non-

payment, this factor clearly weighs in favor of Plaintiffs' Counsel's $21 million fee request.

4. The Quality and Skil of the Attorneys Involved

The skill of counsel representing the respective parties is another factor frequently

5 See, e.g., In re Morgan Stanley & Van Kampen Mut. Fund Sec. Litig., No. 03 Civ. 8208,
2006 WL 1008138 (S.D.N.Y. Apr. 18,2006); In re Merril Lynch Inv. Mgmt. Funds Sec. Litig.,
434 F. Supp. 2d 233 (S.D.N.Y. 2006); In re Salomon Smith Barney Mut. Fund Fees Litig., 441 F.
Supp. 2d 579, 603-604 (S.D.N.Y. 2006) (dismissing state common law breach of fiduciary
claims with prejudice on the ground of SLUSA); In re Am. Funds Fees Litig., Case No. CV 04-
5593-GAF (RNBx), 2005 U.S. Dist. LEXIS 41884, at *24-25 (C.D. CaL. December 16,2005)
(dismissing with prejudice the state law claims for fiduciary breach and unjust enrichment,
amongst others, as preempted under SLUSA); In re Franklin Mut. Funds Fee Litig., 388 F. Supp.
2d 451, 472-473 (D.N.J. 2005) (dismissing state law claims of fiduciary breach and unjust
enrichment as preempted under SLUSA).
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considered by courts when assessing the reasonableness of plaintiffs' counsel's fee request. See,

e.g., Alcolac, 945 S.W.2d at 461 ("circuit court should consider the. . . degree of professional

ability required and the result"); Xcel Energy, 364 F. Supp. 2d at 995-996; Dominion Res. Servs.,

601 F. Supp. 2d at 760.

Both Plaintiffs' Counsel and defense counsel have significant experience in litigating

securities class actions, as well as actions involving mutual funds. As demonstrated by the

procedural history, each side vigorously litigated its respective claims and defenses. However,

after three mediation sessions before retired Federal District Judge Phillips, which took place

between February 2009 and December 2009, and on the brink of trial, after intensive preparation

for trial had already been made, the respective counsel skillfully and successfully brought this

matter to a conclusion.

In particular, the quality and effciency of Plaintiffs' Counsel's work on this case is

evidenced by and reflected in the excellent result. Plaintiffs Counsel put together a convincing

case, notwithstanding the barrers created by Defendants, and ultimately persuaded AG.

Edwards to settle the action. This recovery for the Class is a direct result of effective and

cooperative lawyering and the acumen and diligence of Plaintiffs' CounseL. Such skill should be

rewarded. See Bankamerica, 228 F. Supp. 2d at 1064 (noting the experience and ability of the

attorneys involved was a factor supporting a percentage award of attorneys fees).

5. A 35% Fee Award is Reasonable and Comparable to
Fee Awards in Similar Complex Contingent Litigation

Plaintiffs' Counsel's request for a fee award of35% of the Settlement is consistent with

fees awarded in similar cases and historic precedent. In the class action context, courts

traditionally award attorneys' fees "in the 20-50% range." In re Warner Commc'ns. Sec. Litig.,

618 F. Supp. 735,749 (S.D.N.Y. 1985), affd, 798 Fold 35 (2d Cir. 1986); see also Rite Aid I,
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146 F. Supp. 2d at 735 (noting that in a study of287 settlements ranging from less than $1

million to $50 million, "the median turns out to be one-third"). In fact, courts frequently and

repeatedly award fees based on similar percentages as requested here. See, e.g., Us. Bancorp,

291 F.3d at 1038 (awarding 36% of$3.5 million recovery for fees); Vitamins Antitrust, 2001

US. Dist. LEXIS 25067 (awarding 34.06% of$359.4 milion recovery for fees); Faircloth v.

Certifed Fin. Inc., 99-3097,2001 US. Dist. LEXIS 6793 (E.D. La. May 15,2001) (awarding

35% of$1.53 million recovery for fees); Combustion, 968 F. Supp. 1116 (awarding 36% of

$127.4 million recovery for fees); In re De Laurentüs Entertainment Film Partners Sec. Litig.,

88-cv-01582 (C.D. CaL. October 15,1991) (awarding 35% of$8,750,000 recovery for fees),

attached hereto as Exhibit 1.

This comports with the prevailing market rates throughout the United States for

contingent representation, where attorneys in private lawsuits regularly contract for 30 to 40%

contingent fees directly with their clients. See Blum v. Stenson, 465 US. 886, 903 (1984) ("In

tort suits, an attorney might receive one-third of whatever amount the plaintiff recovers."); In re

Prudential Secs. Ltd. Pshps. Litig., 912 F. Supp. 97, 101 (S.D.N.Y. 1996) (contingency

agreements between investors and private counsel typically provide for a fee "ranging between

33 1/3% and 40% of the amounts recovered"); In re MD.C Holdings Sec. Litig., No. CV 89-

0090, 1990 US. Dist. LEXIS 15488, at *22 (S.D. CaL. Aug. 30, 1990) ("In private contingent

litigation, fee contracts have traditionally ranged between 30% and 40% of the total recovery.").

An award of the requested fee recognizes the benefits conferred on the Class and the

circumstances under which this result was accomplished. It is fair to both Plaintiffs' Counsel

and the Class and should be awarded by the Court.

6. The Time and Labor Involved and Lodestar Cross-Check

While unnecessary to the Court's determination, some courts have used the lodestar
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approach as a check on the reasonableness of the requested fee. See Byrd, 956 S.W.2d at 388

("The court may also check the fairness of the proposed award by comparing it to the amount to

which counsel would be entitled if their fee were figured on an hourly basis.").

Here, the lodestar cross-check demonstrates that a fee of $21 million or 35% of the total

Settement is more than reasonable. Plaintiffs' Counsel have devoted over 21 thousand hours,

totaling $10,641,534.35 dollars, to achieving the result obtained in this case, without receiving

any compensation along the way, or indeed, even any guarantee that compensation would ever

be paid. See Hulett Decl. at ir 10. On a lodestar basis, the requested $21 million fee represents a

multiplier of approximately 1.97 of counsel's lodestar. In lodestar/multiplier jurisprudence,

multipliers in excess of this amount are commonly awarded, and those cases do not appear to

have been riskier or to represent a better result than the one achieved here. See, e.g., Charter

Commc 'ns, 2005 U.S. Dist. LEXIS 14772, at *56 ("a multiplier of 5.61 based on the lodestar to

date. . . falls within the range of multipliers found reasonable for cross-check purposes by courts

in other similar actions"); In re Rite Aid Corp. Secs. Litig., 362 F. Supp. 2d 587, 589-590 (E.D.

Pa. 2005) ("Rite Aid') (6.96 multiplier is reasonable); In re NASDAQ Market-Makers Antitrust

Litig., 187 F.R.D. 465,486 (S.D.N. y. 1998) (3.97 multiplier is reasonable where total recovery

was $1.027 bilion and observing that "in recent years multipliers of between 3 and 4.5 have

become common"). Moreover, the lodestar would have been much higher without any

additional benefit for the Class had the parties not worked cooperatively to resolve the case when

they did.

In light of the level of risk in this case, the excellent recovery attained for the Class, and

the labor and skill with which Plaintiffs' Counsel 

litigated this case, a multiplier of
approximately 1.97 is amply justified. See In re Wash. Pub. Power Supply Sys. Sec. Litig., 19
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F.3d 1291, 1299 (9th Cir. 1994) ("It is an established practice in the private legal market to

reward attorneys for taking the risk of non-payment by paying them a premium over their normal

hourly rates for winning contingency cases. Contingent fees that may far exceed the market

value of the services if rendered on a non-contingent basis are accepted in the legal profession as

a legitimate way of assuring competent representation for plaintiffs who could not afford to pay

on an hourly basis regardless whether they win or lose." (citations omitted)).

7. The Reaction of the Class Strongly Supports This Application

To date, over 1,672,925 copies of the Notice have been mailed to accountholders. See

Belle Aff. at irir 6-7. In addition, on March 12, 2010, a copy of the Notice, the Stipulation of

Settlement of Class Action, the Order Preliminarily Approving Class Action Settement,

Approving the Form and Manner of Notice, and Setting Fairness Hearing, the proposed Final

Judgment and Order of Dismissal and proposed Plan of Allocation were published on the website

www.agedwardsclassactionsettlement.com. See id. at ir 5. The notice advised Class Members of

this Settlement, Plaintiffs' Counsel's proposed fee of 

up to 35% of the Settlement of $60 milion,
the request for reimbursement of approximately $600,000 in out-of pocket expenses, the

requested awards for Class Representatives and of the Class Member's right to object thereto.

The deadline for objections to be filed by Class Members was April 

29, 2010.6 After mailing out
almost 1.7 million Notices, the parties have received only approximately 120 purported

objections to the Settlement. See id. That is, less than 0.0075% of 

the Notices resulted in an
objection to the Settlement. See id.

Furthermore, counsel have received and processed requests to change the mailing address

for approximately 800 Class members. See Affidavit of Annemarie Micciolo, attached as

6 See Hulett Decl. at ir 16.
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Exhibit 2 hereto. One inference from this data is that a larger number of people have made a

special effort to ensure that they will obtain the benefits of the Settlement than the numbers of

people who have objected.

"(N)umerous courts have (noted) that 'the lack of objection from members of the class is

one of the most important. . .'" factors in determining reasonableness of the requested fee. In re

Prudential Sec. Ltd. Pshps. Litig., 985 F. Supp. 410,416 (S.D.N.Y. 1997) (quotation omitted).

See, also Van Horn v. Trickey, 840 Fold 604, 606 (8th Cir. Mo. 1988) (approving the settlement

even though approximately 40% of the class members objected); Stoetzner v. United States Steel

Corp., 897 F.2d 115,118-19 (3d Cir. 1990) (objections by "only" 10% of the class "strongly

favors settlement"); In re Lloyd's Am. Trust Fund Litig., No. 96-1262,2002 US. Dist. LEXIS

22663, at *67 (S.D.N.Y. Nov. 26, 2002) (objections by less than 18% supports approval of the

settlement) .

As described more fully below, the few objections submitted are without merit and

should be overrled.7 The requested attorneys' fees and expenses and incentive fees to the Class

Representatives are fair and reasonable and should be awarded.

(a) Objectors Provide No Support for Their Argument
That Attorney Fees Should Be Reduced
Because the Vouchers Have Little Value

Several objectors pejoratively characterize the Settlement as a "coupon" settlement in an

effort to obtain support from the criticism directed at certain flawed coupon settlements. As

discussed more fully in Plaintiffs' brief in support of the Settlement, a coupon settlement

requires class members to make additional purchases (often substantial ones) from the defendant

in order to benefit from the coupon. It is often unclear in such cases whether class members will

7 For sake of 
clarity, objections will be referred to by the name of the lead objector.
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even need or want to purchase an additional product from the defendant. Here, in contrast, the

only Class Members who are issued Credit Vouchers are Authorized Current Customers of the

Defendants - individuals who already maintain investments with Defendants and are engaged in

an ongoing relationship in the course of which they pay the fees covered by the Vouchers.

Accordingly, the Credit Voucher program is very different from the "coupon" settlements that

have been criticized and is much more analogous to cash. See Wireless, 2004 US. Dist. LEXIS

23343, at *11; Hilis v. Equifax Consumer Servs., Inc., No. 07-314,2007 US. Dist. LEXIS

48278, at *31 (N.D. Ga. June 12,2007).

Certain objectors argue that Plaintiffs' fee award must be based on an estimate of the

likely redemption rate of the vouchers, or the Court must wait until some time after all of the

vouchers have been distributed to award attorneys' fees and expenses. To the contrary, courts

have awarded attorneys' fees on the face value of vouchers when the record before the court

contained facts that supported the usefulness of vouchers to Class members who are already in a

relationship with the defendants.8 For example, in O'Keefe v. Mercedes-Benz USA, LLC, 214

F.R.D. 266 (E.D. Pa. 2003), the Court awarded attorneys' fees on the aggregate face value of the

vouchers, noting that:

fTJhe voucher does not force unanticipated dealings between the parties. No class
member will be forced to purchase a new vehicle and enter into a new long term

8 Although the Class Action Fairness Act of 2005, Pub. L. NO.1 09-2, 119 Stat. 4 (2005)

("CAF A"), was cited by some objectors, as they implicitly acknowledge, that statute does not
apply here. See Simon Obj. at 12, SantRam Obj. at 3. The act is clear in this regard and courts
have so held. See CAF A, § 1711 (2) (defining "Class Action" as any civil action brought under a
class action rule fied or removed to a district court); In re Wholesale Electricity Antitrust Cases,
No. D049207, 2008 WL 1813135, at *15 n.32 (CaL. Ct. App. Apr. 23,2008) (overrling
objection to settlement on the basis that "The Class Action Fairness Act of2005 does not apply
here because it applies only to class action settlements in federal court."). For the reasons
discussed above, CAF A would not apply in any event because this is not a "coupon" settlement
within the meaning of CAF A.
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contractual relationship with MBUSA. Third, all class members can use the
vouchers. All vehicles need an oil change eventually and all vehicle owners

anticipate oil changes. All class members will be given a voucher and they can all
use the voucher. Fourth, an oil change is an inexpensive routine service. It is not
like purchasing a new vehicle which requires a large investment. The oil change's
price is not so high as to prohibit any class member from redeeming the voucher.
Fifth, all vehicle owners have the ability to use the voucher and would not need to
resort to a transfer market for monetary relief.

Id. at 303 (emphasis added). Furthermore, contrary to the objectors' arguments, the courts have

not required proof with respect to the likely rate of redemptions of coupons when the record

showed that they would provide significant value to the Class. See, e.g., Cusack v. Bank United

of Tex. FSB, 159 F.3d 1040 (7th Cir. 1998) (settlement approval and attorney fee award affrmed

despite explicit acknowledgement by the Seventh Circuit that there was no basis to meaningfully

estimate the redemption rate); Ohio Pub. Interest Campaign v. Fisher Foods, Inc., 546 F. Supp.

1, 5, 12 (N.D. Ohio 1982) (notwithstanding the likelihood that many coupons would not be

utilized and despite the lack of any projected redemption rate, court found the face value of

discount coupons to be the value received by the class).

Importantly, an attorneys fee award involving a similar settlement structure was recently

approved by both the Honorable Margaret M. Neill, of this Court, and the Honorable Henr E.

Autrey, United States District Court Judge for the Eastern District of Missouri in Enriquez v.

Edward D. Jones & Co., Cause No. 22042-0126-02 (Mo. Cir. Ct., St. Louis Oct. 29, 2007) and

Spahn v. Edward D. Jones & Co., No. 04-CV-00086 HEA, (E.D. Mo. Oct. 25,2007). These

orders are attached as Exhibits 2 and 3, respectively, to the Fairness Brief. In those cases, Class

counsel was awarded an attorney fee similarly based, in part, on the face value of credit vouchers

provided to current brokerage customers to offset potential fees they were likely to be assessed,
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with one third of the value becoming usable each year over a three year period.9

In support of their arguments, objectors cite several cases where courts have rejected

settlements or reduced attorneys' fees based on coupons. A review of these cases demonstrates

that the coupons at issue there suffer from shortcomings not relevant to the Credit Vouchers.

This settlement is not akin to those in which the coupons at issue constituted a mere marketing

device for the defendants. By definition, the Authorized Current Accounts which will receive

the Credit Vouchers are owned by Class members who have remained Defendants' customers

since at least the end of the class period, April 12, 2005. See Stipulation of Settlement at 8-9.

These Class Members are already paying the types of fees against which the Credit Vouchers can

be applied. Class Members are not required to complete a claim form to obtain the Credit

Vouchers. If the Settlement is approved, the vouchers will automatically be sent to the

Authorized Current Accounts. POA at 3. Further, Class Members need not submit paperwork or

travel to use the Credit Vouchers, but only need to call Wells Fargo-- the same company with

whom they have chosen to continue to do business-- and Class Members have one year to use

each of their vouchers. Id. at 2.

In Buchet v. ITT Consumer Financial Corp., 845 F. Supp. 684,687, amended by 858 F.

Supp. 944 (D. Minn. 1994), the settlement consisted of certificates for, inter alia, discounts on

certain insurance policies and reduced payments on new loans. In finding that the value of the

proposed settlement was too speculative in nature to approve, the court held that "the certifcates

9 One objector claims that Credit Vouchers that are overvalued as they are issued to Class
members over three years. Gaynor Obj. at 6. Assuming arguendo that Mr. Gaynor's attorney's
calculations are correct and that his assumptions (including applicable interest rates) are
reasonable, he speculates that at most, the Settlement is overvalued by $2.15 million or 3.5%.
Moreover, he has not cited to any authority, binding or otherwise, that requires courts to discount
settlement distributions (including those within 90 days of approval) to account for the time
value of money.
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cannot be used on existing ... loans (with the defendants). Instead, they must be used on "new

loans, " as defined by the Amended Settlement Agreement." Id. at 693 (emphasis added). The

court also focused on the fact that plaintiffs' own evidence showed that the certificates could not

be used by at least half the class. Id. at 694.10

The settlement in In re Domestic Air Transportation Antitrust Litigation, 148 F.R.D. 297

(N.D. Ga. 1993), consisted of certificates for discounts on future air travel. See id. at 322-23.

Unlike here, the settlement required class members to first submit claims to obtain the

certificates, and the utilization of the certificates was contingent upon whether class members

would use the service again (i.e. purchase a qualifying flight). See id. at 309. Similarly, this case

is unlike Cooper v. Musicland Group, Inc., No. 03-14679, 2005 WL 1618791 (D. Minn. June 23,

2005) (Simon Obj. at 6), in which the court specifically found that "(t)he true value of a $5.00

merchandise coupon in the context of this settlement is less than $5.00, as it requires time and

postage to fie the claim and transportation costs required to make a special trip to one of

Defendants' stores within thirt days of receiving the coupon."11 Id. at *3.

Several objectors cite to general criticisms or guidelines regarding "coupon settlements"

in academic or other sources which are not binding authorities and should be disregarded. For

10 More troubling to the court in the Buchet case was the fact that, because class

members' entitlement to a certificate was contingent on the fact that the class member had
missed a loan payment, the class members "who will not qualify for new loans (and thus be
unable to utilize the settlement's certificates) are entitled to a greater number of the certificates."
845 F. Supp. at 694. These types of concerns are not present here as Class members need not
purchase new products or qualify in any way to be able to use the Credit Vouchers against fees
they are assessed.

1 i The suggestion by one objector that the lodestar method may be more preferable

because this is a "coupon settlement()," misses the point because, as demonstrated above,
Plaintiffs' fees are also reasonable when the lodestar cross-check is performed. See Gaynor Obj.
at 15 n.9. Thus a lodestar approach would likely not result in any reduction of attorneys' fees.
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example, courts have expressly declined to adopt the guidelines suggested by the National

Association for Consumer Advocates that are referenced by one objector. See In re Compact

Disc Minimum Advertised Price Antitrust Litig., 216 F.R.D. 197,204 n.12 (D. Me. 2003) (a case

cited by the Klein Objector). Similarly, one Objector's reliance on the Manual For Complex

Litigation is misplaced. Gaynor Obj. at 15. Not only does the section cited deal with mass tort

actions, which this case is not; as the Manual notes in its introduction, "it is not, and should not

be cited as, authoritative legal or administrative policy. . . . The Manual's recommendations and

suggestions are merely that. As always, the management of any matter is within the discretion of

the trial judge." Manualfor Complex Litigation (Fourth), at 1 (2004).12

Similarly, objectors' argument that the Court should defer decision and award fees later

only on the redeemed vouchers should be rejected, as it was, for example, in Enriquez v. Edward

D. Jones & Co., supra at ir 14. The authorities that the objectors cite are distinguishable.

In Bowling v. Pfizer, Inc., 132 F.3d 1147 (6th Cir. 1998), plaintiffs' counsel were

awarded a percentage fee upon approval of the settlement, based on the funds that Defendants

had deposited. See Bowling v. Pfizer, Inc., 922 F. Supp. 1261, 1265, amended by, 927 F.Supp.

1036 (S.D. Ohio 1996), aff'd, 102 F.3d 777 (6th Cir. 1996). In addition to thosefees, plaintiffs'

counsel was entitled to apply for further attorneys' fees, relating to administrative work

anticipated to be necessary post-settlement, out of a "Patient Benefit Fund." Defendants were

scheduled to pay into that fund over 10 years, but after five years could make an application to

12 Finally, Kahn v. Bell Atlantic NYNEX Mobile, N.Y.L.J., June 4, 1998 at 29, CoL. 2

(Sup. Ct. N.Y. County), on which Objector Klein relies, does not support a conclusion that an
independent assessment of the value of the Credit Vouchers is required. Klein Obj. at 5. The
Kahn court was critical of the settlement in that case because the relief offered, free airtime
minutes, was unavailable to former customers unless they signed another service agreement with
the Defendants. Mr. Klein's objections to the Credit Vouchers are also not well taken given that
Defendants' records indicate that he holds Former Accounts and thus wil only receive cash.
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terminate their payments, thus making the remainder of that fund entirely contingent. See id. at

1281. 13 Importantly, once approved, no part of the settlement here can be withdrawn by

Defendants.

In In re Excess Value Ins. Coverage Litigation, 598 F. Supp. 2d 380 (S.D.N.Y 2005), also

does not require deferring an attorney fee determination. The court in that case was faced with a

settlement where, unlike here, there were significant barriers to class members to even obtain the

vouchers: the class received vouchers of four types, with the least valuable voucher requiring no

claim form, and three types that required claim forms (one of which also required an affdavit).

See In re Excess Value Ins. Coverage Litig., No. M-21-84, 2004 US. Dist. LEXIS 14822, at *9-

10 (S.D.N.Y. July 30, 2004). In addition, the vouchers required class members to make

additional purchases from the defendants where many no longer had any relationship with

defendants. See id. 14

(b) Both The 35% Fee Requested And the 32% Fee
Immediately Available Are Appropriate in
This Case And Commonly Awarded

As discussed above, Plaintiffs' counsel seek an award of $21 million in fees, which is

35% of the $60,000,000 Settlement, plus reimbursement of out-of-pocket expenses in the amount

of $600,000 (which is less than the actual out-of-pocket expenses incurred). Because, under the

Plan of Allocation, former Class members must be paid a fixed amount, the total amount

13 Additionally, unlike here where Plaintiffs' fee request is supported by a lodestar cross-

check, the Bowling court found that the counsel's efforts were "not even remotely commensurate
with their fee request." Id. at 1283.

14 In re Compact Disc, supra, is similarly unhelpfuL. In that case the court was faced with
"substantial" evidence from objectors that class members could obtain discounts similar to those
comprising the coupon settlement and the court concluded "I have great diffculty finding that
the discount program has any identifiable value." 216 F.R.D. at 220 (emphasis added).
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available to award Plaintiffs' counsel will be $20 million ($19.4 million in fees and $600,000 in

costs), unless over $1 million in cash goes unclaimed by Class members. Thus, in reality, the

fees immediately available to pay any fee award cannot exceed 32%. As demonstrated above,

both 35% and 32% are within the range of fees awarded in similar cases. Furthermore, as

discussed above, those fees are amply supported by the lodestar cross-check.

Many of the objections directed at Plaintiffs' fee request argue that it is excessive because

what individual Class Members stand to recover on a single account ($20.42 or the equivalent in

Credit Vouchers) pales in comparison with Plaintiffs' counsel's aggregate fee request in dollars

($21 million).15 This type of comparison has never been adopted by the courts as criteria for

assessing a class action fee application, and none of the objectors suggests any basis upon which

it would be deemed relevant. To do so would essentially eliminate all but a few class actions in

which individual damages were so high that it would be actually economical to bring them as

individual actions. This argument by objectors conflicts with one of the basic purposes of class

actions -- to enable individuals who have been subjected to widespread harm but have small

damages individually to aggregate their claims so that it becomes economical for a lawyer to

represent them. As the Supreme Court has noted, "Class actions also may permit the plaintiffs to

pool claims which would be uneconomical to litigate individually. For example, this lawsuit

involves claims averaging about $100 per plaintiff; most of the plaintiffs would have no realistic

day in court if a class action were not available." Philips Petroleum Co. v. Shutts, 472 U.S. 797,

809 (1985).

15 See, e.g., Alvis Obj.; Barton Obj.; Batcha Obj.; Brink Obj.; Brink Obj.; Butzler Obj.;
Canonico Obj.; Dillon Obj.; Dolan Obj.; Elliano Obj.; Epstein Obj.; Gerald Keller Obj.; Hahn
Obj.; Hejlik Obj.; Hoose Obj.; Hopkinson Obj.; Hunt Obj. at 3-4.; Langvart Obj.; Leach Obj.;
Lucas Obj.; Matthies Obj.; McGill Obj.; Meyer Obj.; Nierengarten-Smith; Politsch Objs.;
Queern Obj.; Westmeyer Obj.; Yates Obj.; Yeager Obj.
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Several of the objections to Plaintiffs' fee request are also premised on the mistaken

belief that the purpose of Plaintiffs' case was to recover their stock market losses, rather than

disgorgement of the revenue sharing payments Defendants unjustly retained.16 Those objections

deserve no weight whatsoever. See, e.g., In re Lloyd's, supra, 2002 US. Dist. LEXIS 22663, at

*69 ("(W)here the objections that are voiced are based on improper assumptions or otherwise

flawed arguments, such lack of credible opposition counsels in favor of approving the

settlement."). Similarly, other objections reveal a basic misunderstanding of the fee application

and thus also should be given no weight. i 7 Finally, several objections simply argue for a

different attorneys fee, or no fee at all, but provide no recognizable basis to support their

argument. i 8 These summary objections are devoid of explanation or authority and therefore

should be overrled. See, e.g., In re Lorazepam & Chlorazepate Antitrust Litig., 205 F.R.D. 369,

378 (D.D.C. 2002) (rejecting broad, unsupported objections because "(they) are of little aid to

16 See, e.g, Campassi Obj.; Daughert Obj; McGil Obj.; Meyer Obj.; Nierengarten-Smith
Obj.; Seamon Obj.; Smith Obj.; Stoehr Obj.; Walker Obj.; Weesner Obj.; Wilkinson Obj.; Yates
Obj.

17 See Barth Obj. (appears to believe that 55% of settlement is unaccounted for); Brink
Obj. (lawyers will receive approximately $540,000 per partner); Gay Obj. (fees should be limited
because they allow "attorneys to pursue high dollar large class action settlements, taking their
interest away from individuals, and increasing the costs of corporations and businesses in our
country"); Hejlik Obj. (fees to be divided among three attorneys; each attorney to receive $7
million); Hudson Obj. ("A 35% recovery relates to an attorney fee of 63% ($12.91/20.42)"); Ite
Obj.

18 See, e.g., Beggs Obj.; Fencel Obj.; Hopkinson Obj.; Ite Obj.; Kovacik Obj.; Messinger
Obj.; Nash Obj. (because he didn't get original mailing attorneys "failed to do their job");
Nierengarten-Smith Obj.; Paley Obj.; Paley Obj.; Peterson Obj. ($21 million is excessive
regardless of how many firms or individual attorneys are involved); Quale Obj.; Richter Obj.
(because counsel settled before trial he proposes 25%); Scott Obj.; Senatore Obj.; Sinton Obj.;
Unsigned Obj.; Vorenkamp Obj.; Walker Obj.
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the Court."). 19

Certain objectors also argue that the Court should apply a "declining percentage" or a

"sliding scale" to award fees. See Simon Obj. at 11-12; Gaynor Obj. at 12-13; Kirstein Obj. at

2,7; Willie Obj. at 3. Blindly applying such a methodology here would be inappropriate because

the requested percentage is well supported by, inter alia, an appropriate lodestar cross-check.

"(T)here is no rule that a district court must apply a declining percentage reduction in every

settlement involving a sizable fund.... We have generally cautioned against overly formulaic

approaches in assessing and determining the amounts and reasonableness of attorneys' fees." In

re Rite Aid Corp. Sec. Litig., 396 F.3d 294, 296, 303 (3d Cir. 2005) ("Rite Aid IIF') (holding that

the district court did not abuse its discretion because there was a direct relationship between the

size of the fund and the efforts of counsel). Courts have voiced criticism of a per se sliding scale

rule to percentage fees: "The position (that the percentage of a recovery devoted to attorneys

fees should decrease as the size of the overall settlement or recovery increases) . . . has been

criticized by respected courts and commentators, who contend that such a fee scale often gives

counsel an incentive to settle cases too early and too cheaply.'" Id. at 303 n.12 (citation

omitted). See also Wal-Mart Stores, Inc. v. Visa US.A., Inc. 396 F.3d 96, 123 (2d Cir. 2005)

(considering the "sliding scale approach" but ultimately upholding the district court's award on

the basis of a reasonable lodestar method cross-check); In re Sunbeam Sec. Litig., 176 F. Supp.

2d 1323, 1334-35 (S.D. Fla. 2001) (concluding that on the facts of that case the sliding scale

19 The Raza Objection arguing that attorneys' fees "should be more in accordance with a
Florida Bar recommendation of 15% for settlements over two million dollars," without a citation
or even context, is of little assistance to the Court, ignores the overwhelming weight of federal
court authority, and thus should also be overrled.

33



approach did not mandate a reduced fee).20

In In re Ikon Offce Solutions, Inc., 194 F.R.D. 166 (E.D. Pa. 2000), the court rejected the

declining percentage approach stating:

(T)his court can see no principled basis for reducing the requested award by some
arbitrary amount. .. This court respectfully concludes that such an approach tends
to penalize attorneys who recover large settlements. More importantly, it casts
doubt on the whole process by which courts award fees by creating a separate,
largely unarticulated set of rules for cases in which the recovery is particularly
sizable. It is difficult to discern any consistent principle in reducing large awards
other than an inchoate feeling that it is simply inappropriate to award attorneys'
fees above some unspecified dollar amount, even if all of the other factors
ordinarily considered relevant in determining the percentage would support a
higher percentage. ... Such an approach also fails to appreciate the immense risks
undertaken by attorneys in prosecuting complex cases in which there is a great
risk of no recovery. Nor does it give suffcient weight to the fact that "large
attorneys' fees serve to motivate capable counsel to undertake these actions."

Id. at 196-7 (citations and quotations omitted)?1

In support of their arguments, objectors unsurprisingly cite cases involving "mega-fund"

settlements many times larger than the one obtained here. These cases are distinguishable not

only because of their sheer size, but because, unlike here, the requested awards were not justified

by a lodestar cross-check. For example, in In re NASDA Q Market-Markers, supra, 187 F .R.D. at

488, the court approved attorneys' fees of$143 million, which constituted 14% of the value of

the settlement of $1.027 bilion. The NASDAQ court concluded that in so-called "mega-fund"

cases, "in which settlements over $ 100 milion are achieved," there is a concern that a standard

20 Branch v. FD.IC, No. 91-1327,1998 WL 151249 (D. Mass. Mar. 24,1998), cited by
objectors, is distinguishable because, unlike here, it involved the Employee Retirement Income
Security Act of 1974 (ERISA), a situation in which the Secretary of Labor who had objected to
the plaintiffs' fee petition, indicated lower fee percentages were often awarded. Id. at *2-3.

21 Thus, as demonstrated by the cases above, courts have moved away from several of the
recommendations in the "Court Awarded Attorney Fees: Report of the Third Circuit Task
Force," 108 F.R.D. 237,256 (1985) cited by several objectors.
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percentage would have "no direct relationship to the efforts of counseL" Id. at 486 (emphasis

added). For that reason, the percentage fees awarded in In re Domestic Air Transp., supra, 148

F.R.D. at 351, which involved a settlement with a median value of $305 million, over five times

the Settlement here, and Spahn v. Edward D. Jones, supra, which involved a settlement more

than double the size of that here, $127.5 million, are not comparable.

Objector's reliance on In re Washington Public Power Supply Systems Securities

Litigation, 19 F .3d 1291 (9th Cir. 1994), for their argument is also misplaced. In that case the

court reviewed a settlement of $687 million, and specifically agreed that the sheer size of the

recovery "precluded a meaningful analysis of a percentage fee award in terms of comparisons

with awards in other reported cases." Id. at 1297. Moreover, subsequently in Vizcaino v.

Microsoft Corp., 290 F.3d 1043 (9th Cir. 2002), the Ninth Circuit clarified its statement in

Washington that "the percentage of an award generally decreases as the amount of the fund

increases," by explaining that the court did not intend to "adopt this observation as a principle

governingfee awards. Rather, we merely noted that in cases of that magnitude, fund size is one

relevant circumstance to which courts must refer." Id. at 1047 (holding that district court's fee

award of 28% on an over $96 million dollar settlement was not an abuse of discretion) (emphasis

added).

Finally, Byrd, cited by several objectors, is not to the contrary. See, e.g., Kirstein Obj. at

2, 7; Wilie Obj. at 2-3. In Byrd, the Court of Appeals expressly declined to review the attorney

fee request, but in remanding to the trial court it merely noted that "some courts have held that

the percentage allocated to attorney's fees should be proportionally smaller" when the recovery

is large. Byrd, 956 S.W.2d at 388 (emphasis added; citation omitted). In so doing, the court

relied solely on Lachance v. Harrington, 965 F. Supp. 630, 649 (E.D. Pa. 1997). Id. As
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discussed above, however, inter alia, the Third Circuit has more recently criticized the blind

application of such a "declining percentage" rule.

One objector relies on a survey of 1100 class action settlements from the consulting firm

of Logan Moshman & Moore that concludes that the average amount of attorneys' fees and

expenses in class action settlements with a value of $50 to $75 milion was 23.6%. Klein Obj. at

8 (citing Stuart J. Logan, Jack Moshman & Beverly C. Moore, Jr., Attorney Fee Awards in

Common Fund Class Actions, 24 Class Action Rep. 167 (2003)). Their reliance on this survey is

misplaced on several grounds. First, the survey is overbroad and includes many class actions

within its scope where fee awards wil be driven by dissimilar risks and policy concerns,

including, inter alia, labor, social welfare, environmental pollution and employment

discrimination cases. Logan Survey at 167 n.3. This very reason has caused a district court to

reject reliance on a similar (if not the very same) survey. See In re Lucent Techs., Inc. Sec.

Litig., 327 F. Supp. 2d 426, 444 (D.N.J. 2004) (dismissing the import of an average percentage

because it was drawn from an "overly broad study that covers every type of class action").

Second, even if the foundations of the Survey are accepted, the Survey, in fact, actually supports

the Fee Application as it reports an average lodestar multiplier of2.75 in this category - a higher

multiplier than the approximately 1.97 multiplier applicable here.22

The Gaynor Objectors' claim that when "recoveries range from $51 to $75 million," "fee

22 Certain objectors also argue that Plaintiffs have not provided sufficient documentation
in support of the hours worked. Simon Obj. at 12; Ferrell Obj.; See also McGill Obj. ("it is
simply inconceivable that the attorneys in this matter could have run up the amount of fees that
are requested or that the risk that might be assumed in any multiplier was such that it could
justify this amount of fee award"). Filed concurrently herewith, the Hulett Declaration includes
extensive declarations by each law firm representing Plaintiffs which describe not only "the
specific services rendered on behalf of the class, but the hours and rates of each professional who
provided the services," that courts have found sufficiently detailed. Xcel Energy, 364 F. Supp.
2d at 997.
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awards usually fall in the 13% to 20% range," also does not have a good basis. Gaynor Obj. at

13. That statement is based on limited and outdated statistics. See Alba Conte, Attorney Fee

Awards § 2:9 at 134-35 n.13 (3rd ed. 2010) (relying on five decisions, the latest of which is 1991

to support his conclusion). More recent and comprehensive surveys of settlements have come to

a different conclusion. See, e.g., Rite Aid III, supra, 396 F.3d at 296 (in which the Third Circuit

affrmed a district court's reliance on much more recent studies, including a study finding that in

class action settlements "over $10 milion... (there was) an average percentage fee recovery of

31 %; .... a second.. .. study of all class actions resolved or settled over a four-year period that

found a median percentage recovery range of27-30%; and a third study of class action

settlements between $100 million and $200 milion that found recoveries in the 25-30% range

were 'fairly standard. ''').

As discussed above, Defendants repeatedly put Plaintiffs' entire case at risk during this

litigation. Not only was the case removed and threatened with dismissal under federal

preemption grounds three times, but Defendants also filed four motions for summary judgment.

Notwithstanding that they asserted state-law claims, Plaintiffs also succeeded in certifying a

nationwide class -- a result other class action plaintiffs have often failed to achieve. Plaintiffs

fought through all of Defendants' obstructive efforts successfully and to the very eve of triaL.

Clearly, a prodigious amount of time and effort was required to bring this case to the point of

settlement. In contrast, many of the cases on which objectors rely were settled at much earlier

stages. Defendants went so far as to fie a motion to decertify the Class immediately prior to the

commencement of triaL. Moreover, as demonstrated above and in Plaintiffs' motion in support of

the Settlement fied herewith, the lodestar cross-check confirms that the settlement is a product

of counsel's efforts and the fact that the Settlement is a reasonable percentage of the estimated
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damages demonstrates that the size of the Settlement is not merely a product of the number of

class members.23

(c) Plaintiffs' Counsel Wil Not Abandon Class Members

Some objectors speculate that because the attorneys' fees will be paid immediately, class

members will be "left to fend for themselves" when using the credit vouchers.24 However,

nearly every settlement of a class action requires significant work from class counsel after the

settlement and fee award are approved, including monitoring and applying for sometimes

multiple distributions of settlement proceeds and continuing to answer questions from class

members. This case is no exception. The terms of the proposed Plan of Allocation, which is

attached to the Stipulation of Settlement, govern the procedure by which Defendants must

distribute and apply the Credit Vouchers when requested by Class members. See POA at 1-3.

As set forth in the Proposed Final Order, this court retains jurisdiction over this matter in the

event further court intervention is required. Accordingly, Defendants' failure to honor the

settlement could be remedied by Plaintiffs' counselor a Class member directly. See Van Horn,

840 F.2d at 608 (rejecting a claim that a settlement contained inadequate compliance procedures

because "(t)he district court wil maintain jurisdiction over this action should a contempt

proceeding be necessary.). As described in their firm resumes, Class Counsel have overseen

numerous settlements and objectors have provided no basis to assume that counsel wil abandon

Class members here.

23 One obj ector argues that Counsel should be paid in Credit Vouchers instead of cash.
See Carr Obj. Given that Plaintiffs' Counsel do not maintain accounts with Defendants, however,
it is not feasible to pay counsel in Vouchers and they should be paid in cash like the Former
Accounts. Even the cases cited by the objectors recognize this. See In re Domestic Air, supra,
148 F.R.D. at 353 (cited by Objector SantRam at 5).

24 SantRam Obj. at 6.
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B. The Expenses Are Reasonable and Were Necessarily
Incurred to Achieve the Benefit Obtained For the Class

Plaintiffs' Counsel request reimbursement for expenses incurred in prosecuting this

litigation on behalf of the Class in an aggregate amount of $600,000. The amount requested is

actually nearly $300,000 less than the actual amount of expenses incurred by Plaintiffs' CounseL.

These expenses are itemized in the declarations of the law firms representing Plaintiffs,

submitted contemporaneously herewith. See Hulett Decl., Exhibits 1-10, 13.

As the Court of Appeals for the First Circuit recognized,

Law firms are not eleemosynary institutions, and lawyers whose efforts succeed
in creating a common fund for the benefit of a class are entitled not only to
reasonable fees, but also to recover from the fund, as a general matter, expenses,
reasonable in amount, that were necessary to bring the action to a climax.

In Re Fidelity/Micron Secs. Litig. v. Fidelity Magellan Fund, 167 F.3d 735, 737 (1st Cir. 1999).

The appropriate analysis in making a determination whether particular costs are compensable is

whether the costs are of the type typically billed by attorneys to paying clients in the

marketplace. See Harris v. Marhoefer, 24 F.3d 16, 19 (9th Cir. 1994); Bratcher v. Bray-Doyle

Indep. Sch. Dist. No. 42, 8 F.3d 722,725-26 (lOth Cir. 1993) (expenses reimbursable if normally

billed to client).

In Brown v. Pro Football, 839 F. Supp. 905 (D.D.C. 1993), the court addressed whether

plaintiffs who created a common fund were entitled to reimbursement of expenses. Relying on

Missouri v. Jenkins, 491 U.S. 274,285 (l989), the court held that counsel's expenses were

appropriately compensable:

Plaintiffs' out-of-pocket costs for telephone, telecopier, air and local couriers,
postage, photocopying, Westlaw research, secretarial overtime, and counsels'
travel expenses are routinely billed to fee-paying clients, and thus are all
compensable as part of a reasonable attorney's fee.
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Brown, 839 F. Supp. at 916; see also Smith v. Dominion Bridge Corp., Civ. No. 96-7580, 2007

US. Dist. LEXIS 26903, at *35 (E.D. Pa. Apr. 11,2007) ("Courts in th(e 3d) circuit have

awarded lead counsel costs for fiing fees, expert consulting, telephone and fax charges, copying

charges, computer assisted research, travel expenses, and mailing charges where affidavits and

billing records have been provided that demonstrate the reasonableness of the requested costs.").

The categories of expenses for which Plaintiffs' Counsel seek reimbursement here are categories

similar to those normally charged to clients in non-contingent cases and "all considered expenses

that are appropriate to reimburse." Dominion Bridge, 2007 US. Dist. LEXIS 26903, at *36.

Therefore, Plaintiffs' Counsel's reasonable expenses should be reimbursed out of the Settlement.

Moreover, the Notice provided that Plaintiffs' Counsel would move the Court for

reimbursement of approximately $600,000 in out-of-pocket expenses reasonably incurred in

connection with the prosecution of the action. Even though there are over 1.67 million notices

were mailed to Class members (see Belle Aff. at ir 6), only a handful of persons filed objections

that even mentioned Plaintiffs' Counsel's expense request.

In sum, the award of $600,000 in expenses from the Settlement created through the

efforts of Plaintiffs' Counsel is appropriate and should be approved by the Court.

C. The Compensation Awards to the Class Representatives Are Reasonable

Plaintiffs' Counsel request that the Court approve a total of $20,000 in compensation

awards ($10,000 each) for the two named plaintiffs, who are the certified Class Representatives,

in this action. The Notice to the Class advised Class members that Plaintiffs' Counsel would

apply for such amounts. "Such awards are not uncommon and can serve an important function

in promoting class action settlements." Denney v. Jenkens & Gilchrist, 230 F.R.D. 317, 355

(S.D.N.Y. 2005) (quoting Sheppard v. Consolo Edison Co. of NY., Inc., 94-CV-0403, 2002 U.S.

Dist. LEXIS 16314, at *16 (S.D.N.Y. Aug. 1,2002)).
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In making these awards, courts generally consider:

the existence of special circumstances including the personal risk (if any) incurred
by the plaintiff-applicant in becoming and continuing as a litigant, the time and
effort expended by that plaintiff in assisting in the prosecution of the litigation or
in bringing to bear added value (e.g., factual expertise), any other burdens
sustained by that plaintiff in lending himself or herself to the prosecution of the
claim, and, of course, the ultimate recovery.

Id. (quoting Roberts v. Texaco, Inc., 979 F. Supp. 185,200 (S.D.N.Y. 1997)).

In u.s. Bancorp, the Eighth Circuit approved of "relevant factors in deciding whether

incentive award to named plaintiff' to include "actions plaintiff took to protect class's interests,

degree to which class has benefited from those actions, and amount of time and effort plaintiff

expended in pursuing litigation." 291 F. 3d at 1038. As noted by a legal commentator

reasonable awards should be granted to class representatives because:

Often with modest individual monetary stakes in the litigation, plaintiffs promote
enforcement of laws which reflect important public policies and authorize
litigation that will benefit a class of person similarly situated, knowing that they
are committing themselves to the burdensome participation in the litigation
process which will primarily benefit the class in contrast to enhancing personal
recovery.

Alba Conte, 1 Attorney Fee Awards § 2:25 at 223.

Here, the two named plaintiffs actively and effectively fulfilled their obligations as

plaintiffs and Class Representatives. The Declarations of Eleanor Bachman ("Bachman Decl.")

and Karol B. McClintock ("McClintock Decl."), attached as Exhibits 11 and 12, respectively, to

the Hulett Declaration, attest to the fact that the two Class Representatives were actively

involved in this case and performed the activities set forth below. The Class Representatives

contributed their time to comply with all reasonable demands placed upon them during this

litigation and gave invaluable assistance to their counsel in this matter. They searched for and

produced relevant documents in their possession; and reviewed many of the filings in the case.

See Bachman Decl. at ir 3; McClintock Decl at ir 3. The Class Representatives also gave
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testimony in their depositions. They consulted with counsel concerning numerous issues in this

case as well as strategy. See Bachman Decl. at ir 3; McClintock Decl at ir 3. They stepped

forward to represent the Class' interests and in the process sacrificed their anonymity, subjected

themselves to Defendants' discovery efforts and disclosed their private affairs. Over the course

of this litigation, the named plaintiffs have expended many hours diligently fulfilling their duties

as Class Representatives even though they understood that there was a risk that like all Class

members, they may not recover anything in the action. See Bachman Decl. at irir 3-4;

McClintock Decl. at irir 3-5.

The requested awards are reasonable in light of the substantial time and effort that Ms.

Bachman and Ms. McClintock devoted to prosecuting this five-year old action. Indeed, courts

widely approve of awards to named plaintiffs and class representatives comparable to the ones

sought here. See, e.g., Cook v. Niedert, 142 F. 3d 1004, 1016 (7th Cir. 1998) (approving award of

$25,000 to named plaintiff where settlement fund was valued at $13 million); In re Am. Investors

Life Ins. Co. Annuity Mktg. & Sales Practices Litig., 263 F.R.D. 226, 245 (E.D. Pa. 2009)

(awarding $10,500 to ten of the named plaintiffs in light of the plaintiffs' efforts, the sacrifice of

their anonymity and the fact that the named plaintiffs prepared for and testified in depositions

that exposed their private financial affairs); Charter Communs., 2005 US. Dist. LEXIS 14772, at

*75 (awarding lead plaintiff $26,625 in light of his time and services rendered for the class); Xcel

Energy, 364 F. Supp. 2d at 1000 (awarding $100,000 collectively to eight lead plaintiffs to be

allocated in a manner that plaintiffs' co-lead counsel shall determine in their discretion, for the

services they rendered to the class, who communicated with counsel throughout the litigation,

reviewed counsels' submissions, indicated a willingness to appear at trial, and were kept

informed of the settlement negotiations); In re Lorazepam, 205 F.R.D. at 400 (awarding $ 25,000
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to each of the three class representatives and $ 10,000 each to three other named plaitiffs); In re

Catfsh Antitrust Litig., 939 F. Supp. 493 (N.D. Miss. 1996) (four named plaintiffs each received

$ 10,000 incentive award); In re Dunn & Bradstreet Credit Servs; CustomerLitg., 130 F.R.D.

366,373-74 (S.D. Ohio 1990) (approving awards of between $35,000 and $55,000 to each of

five plaintiffs in a $19 millon settlement based on their activity in the case).

For these reasons, Plaintiffs' Counsel submit that the reqUested compensatory awards of

$10,000 per Class Representative are both appropriate and reasonable.

iv. CONCLUSION

The settlement of this action is an excellent result and the culination of the dilgent

work by Plaintiffs' Counsel. For their efforts, Plaintiffs' Counsel request that the Court approve

the fee and expense application and enter an order awarding them fees of$21 millon plus

expenses in the amount of $600,000, plus interest at the same rate eared by the Settlement.

Furthermore, in light of the extensive involvement, time, and efforts made by the two Class

Representatives, Plaintiffs' Counsel request $20,000 total ($10,000 to each) in incentive

compensation awards for Ms. Bachman and Ms. McClintock.

Dated: May 7, 20 i 0

Respectfuly submitted,

BLITZ, BARDGETT & DEUTSCH, L.c.

By:
Robert . Blitz, #24387
Chrstopher O. Bauman, 52480
120 South Central Avenue, Suite 1650
St. Louis, MO 63105
(314) 863-1500 (Tel)
(314) 863-1877 (Fax)
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MILBERGLLP
Jerome M. Congress
Janine L. Pollack
John R.S. McFarlane
One Pennsylvania Plaza
New York, NY 10119-0165
(212) 594-5300 (Tel)
(212) 868-1229 (Fax)

STULL, STULL & BRODY
Jules Brody
Mark Levine
James Henr Glavin iv
6 East 45th Street
N ew York, NY 10017
(212) 687-7230 (Tel)
(212) 490-2022 (Fax)

Co-lead Class Counsel

WEISS & LURIE
Joseph H. Weiss
Richard A. Acocelli
Julia 1. Sun
551 Fifth Avenue
New York, NY 10176
(212) 682-3025 (Tel)
(212) 682-3010 (Fax)

STANLEY. lOLA, LLP
Matthew J. Zevin
525 B Street, Suite 760
San Diego, CA 92101
(619) 235-5306 (Tel)
(815) 377-8419 (Fax)

HULETT HARPER STEWART LLP
Kirk B. Hulett
525 B Street, Suite 760
San Diego, CA 92101
(619) 338-1133 (TeO
(619) 338-1139 (Fax)

HOLLORAN WHITE & SCHWARTZ, LLP
Ronnie White
2000 S. 8th St
St Louis, MO 63104
(314) 772-8989 (Tel)
(314) 772-8990 (Fax)

BROWER PIVEN, A PROFESSIONAL CORP.
Charles 1. Piven
The World Trade Center - Baltimore
401 East Pratt Street, Suite 2525
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Baltimore, MD 21201
(410) 332-0030 (Tel)
(410) 685-1300 (Fax)

GOODIN, MACBRIDE, SQUERI, DAY &
LAMPREY, LLP
Wayne T. Lamprey
505 Sansome Street, Suite 900
San Francisco, CA 94111
(415) 392-7900 (Tel)
(415) 398-4321 (Fax)

LAW OFFICE OF
ALFRED G. YATES, Jr., PC
Alfred G. Yates, Jr

519 Allegheny Building
429 Forbes Avenue
Pittsburgh, P A 15219
(412) 391-5164 (Tel)
(412) 471-1033 (Fax)

Attorneys for Plaintif
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THIS MATTER having corne before the court on the application of

counsel for the named pla~ntiffs for an award of attorneys' fees in

the above-captioned action, the court, having considered all papers
.....

filed and proceedings conducted herein and otherwise,.peing fully

informed in the premises and good cause appearing therefor, IT is

HEREBY ORDERED, ADJUDGED AND DECREED that:

1. This court has jurisdiction over the subject matter of.. ..... . ,'. . . -.. . .:. .. -: .. .... ~" '..\ .' -:. ~::". .... .... '.' ~~ -: . " '. ~'. .... .: .:. ..... ¡-

this application and all matters relating thereto, including all

members of the certified class.

2. This court hereby awards plaintiffs i counsel attorneys i

fees in the amount of 35% of the Settlement Fund or $3,062,500,

together with the interest earned thereon from June 5, 1991, at the 0

same rate as that earned on the Settlement Fund until paid, said

fees to be alLocated among plaintiffs' counsel by plaintiffs' co-

lead counsel.

3. Plaintiffs i attorneys' fees and interest earned thereon

shall be paid to plaintiffs' counsel within three (3) business days

after the date this Order is entered subject to the obligation of

said counsel, if this or any appellate court modifies the fee

award, to return the amount required by such modification.

DATED: ~~i, /o/t:!
HONORABLE MAIANA R. PF
UNITED STATES DISTRICT

..
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IN THE CIRCUIT COURT OF THE CITY OF ST. LOUIS
TWENTY-SECOND JUDICIAL CIRCUIT

STATE OF MISSOURI

A.G. EDWARDS, INC. and
A.G. EDWARDS & SONS, INC.,

ELEANOR BACHMAN, Individually and )
On Behalf of All Others Similarly Situated, and )
KAROL B. MCCLINTOCK and )
KAROL B. MCCLINTOCK, IRA, Individually )
and On Behalf of All Others Similarly Situated, )

)
)
)
)
)
)
)
)
)

Case No. 22052-01266-03

Div.8
Plaintiffs,

v.

Defendants.

STATE OF NEW YORK )

CITY OF NEW YORK )

AFFIDAVIT OF ANNEMARIE MICCIOLO

ANNE MARIE MICCIOLO declares as follows:

1. I am a Senior Paralegal at Morgan, Lewis and & Bockius, a law firm representing

the Defendants AG. Edwards, Inc. and AG. Edwards & Sons, Inc. in this case. I maintain the

records of certain requests for change of address for AG. Edwards & Sons, Inc. accounts that

held a mutual fund during the period April 2000 and April 2005 ("Address Change Requests"). I

submit this affidavit based on my review of these records.

2. After March 24, 2010 to the present, I estimate that A.G. Edwards & Sons, Inc.

received approximately 800 Address Change Requests.

SLOI 00C5\399382. I 1



3. I declare under penalty ofpeijury that the foregoing is tre and correct. Executed

this ~ day of May, 2010.

~~IF? !NÄk
Notary PUb~

DEBBIE Y. QUINONES
Notary Public. State of New York

NO.01QU4869012
Qualified in Westchester County
Commission Expires 08125/20 10
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