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JURISDICTIONAL STATEMENT 

Objector Ronald Gaynor, the personal representative of class members 

Estate of Jesse N. Rigby; Diana Lee Williams IRA Account; and Estate of 

Diana Lee Williams, appeals the final judgment approving the class action 

settlement in this case. (A “personal representative” is, in South Carolina 

law, the equivalent of an executor in Missouri. (L.F. 613-14.))  

The Circuit Court entered its final judgment and orders overruling 

objections and awarding attorneys’ fees May 21, 2010. (L.F. 514-545.) Gaynor 

filed a timely notice of appeal on June 22, 2010. (L.F. 696-732.)  

The Circuit Court had jurisdiction pursuant to Mo. Rev. Stat. § 478.070. 

This is a case regarding the Circuit Court’s approval of a class action 

settlement. Thus, this case is within the general appellate jurisdiction of this 

Court pursuant to Article V, Section 3 of the Missouri Constitution and Mo. 

Rev. Stat. § 512.020(5).  

“Standing” is a jurisdictional matter that the Court must decide. Brock v. 

City of St. Louis, 724 S.W.2d 721, 725 (Mo. Ct. App. 1987). Although an 

outdated Missouri case may confuse the issue, the plaintiffs have not moved 

to dismiss this case for lack of standing and Objector Gaynor has standing to 

appeal.  

In class actions under Missouri Supreme Court Rule 52.08, Missouri looks 

to federal precedent for determining appealability. Ralph v. American Family 
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Mut. Ins. Co., 809 S.W.2d 173, 174 (Mo. Ct. App. E.D. 1991). Under federal 

precedent, an objector to a class action settlement has standing to appeal 

approval of a class action settlement. Devlin v. Scardeletti, 536 U.S. 1 (2002) 

(a member of a class is a “party” with no need to intervene for purposes of 

appeal). 

One of this Court’s pre-Devlin cases dismissed the appeal of objector based 

on its interpretation of Marino v. Ortiz, 484 U.S. 301 (1988). See Ring v. 

Metropolitan St. Louis Sewer Dist., 41 S.W.3d 487, 491 (Mo. Ct. App. E.D. 

2000). But Ring did not base that decision on Missouri law. Instead, the Ring 

dismissal was based on an interpretation of federal law that was either 

incorrect, or superseded by Devlin. Ring attempted to follow Marino, which 

held that non-class members were not parties, and thus could not appeal a 

district court’s approval of a class action settlement. Ring, 41 S.W.3d at 491. 

Devlin also considered Marino in evaluating the same question as Ring. 

Devlin distinguished Marino from a case where class members appealed the 

approval of a settlement, because Marino involved an appeal of non-class 

members. Devlin, 536 U.S. at 9. Ring’s interpretation of Marino is 

inconsistent with federal law, and should be overruled to the extent it rests 

on an outdated or incorrect interpretation of federal precedent. This Court 

should follow Devlin and find that it has jurisdiction over Gaynor’s appeal. 
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OVERVIEW 

The class attorneys negotiated, and the Circuit Court approved, a 

settlement that pays $21 million to the class attorneys, but less than $6 

million in cash to the class. The parties rationalized this untenable 

settlement by claiming that the settlement was really worth $39 million, 

because there would be $34 million in coupons distributed to class members. 

Class members would receive three $8.22 coupons, which could be used once 

per year for three years, which they could redeem over the phone with a 

customer service representative. Such coupons have historically had low 

redemption rates of less than ten percent; the parties submitted no evidence 

to the contrary, even though the class counsel had previously negotiated a 

materially similar settlement against Edward D. Jones, which, like A.G. 

Edwards, is a subsidiary of Wells Fargo. The settlement attracted numerous 

objectors, many of whom made appearances at the fairness hearing to 

complain about the worthlessness of the relief. But the Circuit Court asserted 

that the coupons had a 100% value. The Circuit Court’s order approving the 

settlement cited no law in support of this proposition and addressed none of 

the objectors’ arguments; it similarly denied the objectors’ request for 

discovery of the redemption rate of the Edward D. Jones settlement coupons 

without explanation. 
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The approval of this unethical class action settlement was an abuse of 

discretion. The disproportionate recovery between what the attorneys are 

getting and what the class is getting has attracted nationwide and local 

attention and outrage. See, e.g., Daniel Fisher, “St. Louis Judge Hands 

Lawyers $21 Million For Coupons,” Forbes.com (June 23, 2010) (“The 

settlement approval speaks for itself. Impressive-sounding recitations of the 

requirements for establishing a class action, but not a trace of the inquiry a 

judge is supposed to perform into the fairness of the settlement and the basis 

for the fee…. Judge Quigless [] apparently didn’t see fit to inquire into the 

fundamental issue of how much money the lawyers had actually obtained for 

their clients before approving their fee.”) (available at http://is.gd/dOmKd-); 

Bill McClellan, “Lawyers win big in class action suit,” St. Louis Post-Dispatch 

(June 23, 2010); Editorial, “Lawyering unto perdition,” Washington Times 

(Dec. 29, 2010). 

“At the point where lawyers agree on a settlement, there is a tension in 

the lawyer’s role. Whether class action or not, the lawyer who has worked out 

a settlement with opposing counsel now becomes an advocate for ‘the deal’ as 

well as an advocate for the client’s interests. In class actions, this ethical 

tension may be particularly acute: an individual class member’s interest may 

be $100 or $500 but the attorney’s interest in class fees may be in the 

millions of dollars. Thus, Rule 52.08(e) gives the trial court a role in 
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protecting the interests of the members of the class.” American Fam. Mut. 

Ins. Co. v. Clark, 106 S.W.3d 483, 492 (Mo. 2003) (Wolff, J., concurring) 

(footnotes omitted). Accord Mirfasihi v. Fleet Mortgage Corp., 356 F.3d 781, 

785 (7th Cir. 2004). “These concerns warrant special attention when the 

record suggests that settlement is driven by fees; that is, when counsel 

receive a disproportionate distribution of the settlement.” Hanlon v. Chrysler 

Corp., 150 F.3d 1011, 1021 (9th Cir. 1998). 

In American Family, Judge Wolff singled out for criticism the Alabama 

class action settlement in Vermont v. Homeside Lending, Inc., 826 A.2d 997 

(Vt. 2003), where “class members recovered about $100 each while attorneys’ 

fees were estimated to be between $8 and 11.7 million.” In the case at bar, 

class members recovered three coupons with a face value of $8.22, while the 

attorneys’ fees were $21 million, twice as much as in Homeside Lending.  

The trial court, without any explanation or analysis of objections, adopted 

the settling parties’ valuation of the coupons at full face value in making a 

finding that the settlement was worth $60 million, contrary to both law and 

common sense, as well as the availability of evidence demonstrating that the 

redemption rate of these hard-to-use coupons would be nowhere near 100%. 

In all likelihood, the defendant will spend less than $30 million on the 

settlement that the trial court valued at $60 million, and the plaintiffs’ 
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attorneys have already collected $21 million of that money through a 

“quickpay” provision that is a breach of their fiduciary duty to the class.  

This was a settlement negotiated for the benefit of lawyers, rather than 

class members. As such, its approval was an abuse of discretion as a matter 

of law. 



18 

STATEMENT OF FACTS 

I. The A.G. Edwards Litigation and Settlement 

Angela Bachman and Karol B. McClintock brought state law claims for 

breach of fiduciary duty and unjust enrichment against A.G. Edwards and a 

related defendant (collectively “A.G. Edwards”) on behalf of a class of 

plaintiffs who maintained an account at A.G. Edwards and who held shares 

of any mutual funds offered by any of A.G. Edwards’s preferred mutual fund 

families during the period April 12, 2000, through April 12, 2005. (L.F. 41-

57.) In 2009, the parties stipulated to a settlement. (L.F. 151-203.) 

Pursuant to the settlement, after the preliminary approval, the 

defendants established a cash settlement fund of $26 million. (L.F. 164.) 

Cash payments to the class will come from this fund, which the parties cap at 

$6 million. (L.F. 169.) Only former customers of the defendants may receive 

checks from this settlement; they will each receive a check for $20.42. (L.F. 

195-96.) The fund will also be the source of fees from plaintiffs’ attorneys, up 

to $21 million. (L.F. 170.) If money is left over, up to $1 million will be 

reimbursed to the defendants to cover administrative expenses and to pay 

unpaid attorneys’ fees. (Id.) The remaining cash funds will be donated to the 

Wells Fargo Housing Foundation. (Id.) In addition to the up-to-$6 million for 

former class members, the settlement provides credit vouchers with a total 
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face value of $34 million to current brokerage customers who are members of 

the class. (L.F. 162 ¶ 27.) 

The vouchers are heavily restricted. Within ninety days after the 

“Effective Date,” over one million class members will be mailed three 

vouchers with a total face value of $24.65; one (and only one) voucher may 

used a year for three years after the mailing. (L.F. 192-94.) Class members 

exercise the voucher by calling a toll-free number within sixty days after 

incurring a “Covered Fee” charged by Wells Fargo Advisors, to be determined 

(and modified) by Wells Fargo at Wells Fargo’s discretion. (L.F. 194.) If a 

voucher is not fully used in a single transaction within the specified 

timeframe, it expires unpaid. (L.F. 194.) 

Though the cash component of the settlement is to hypothetically pay 

class members first (L.F. 169-70), in reality, the class attorneys negotiated a 

special “quickpay” provision to benefit themselves: class members are paid 

only after the “Effective Date,” but the class attorneys are to be paid within 

three days after the Circuit Court enters judgment and an order of dismissal. 

(L.F. 196-97.) Thus, the class attorneys have already been paid, while 

permitting A.G. Edwards to reserve to itself the right to withhold payment to 

the class until after all appeals have been resolved. (L.F. 159-60, 172-73, 196-

97.)  
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The settlement also provided “clear sailing”: A.G. Edwards agreed not to 

challenge or contest class counsel’s $21 million fee request. (L.F. 171.) 

 

II. The Edward D. Jones & Co. Litigation and Settlement 

Several of the plaintiffs’ attorneys in this action were involved in a similar 

prior class action against the brokerage Edward D. Jones & Co., which, like 

A.G. Edwards, is currently owned by Wells Fargo. See Enriquez v. Edward D. 

Jones & Co., et al., Civ. No. 22042-00126 (Cir. Ct., City of St. Louis); and 

Spahn v. Edward D. Jones & Co., et al., Case No. 04-cv-00086 (U.S. D. Ct. 

E.D. Mo.). The parties negotiated a strikingly similar settlement in these 

suits. (L.F. 248-49, 251-56.) As in the current proposed settlement, former 

Edward D. Jones customers were sent a check for cash ($17.99), and current 

customers received three vouchers, which could only be redeemed one per 

year (totaling $19.86). (Id.) The plaintiffs claimed that this suit was worth 

$127.5 million, and used this optimistic figure to successfully seek attorneys’ 

fees of $27 million (21%). (L.F. 234.) The settlement and fee awards were 

approved in October 2007. (Id.) 
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III. Ronald Gaynor and His Objection 

Ronald S. Gaynor, a South Carolina attorney, is the personal 

representative of class members Estate of Jesse N. Rigby; Diana Lee 

Williams IRA Account; and Estate of Diana Lee Williams. (L.F. 613.) A 

“personal representative” is the South Carolina equivalent of an executor. 

(L.F. 613.) Mr. Gaynor objected to the settlement on the grounds that the 

coupons provided to class members should not be valued at 100 cents on the 

dollar; that, when the settlement was properly valued, the attorneys’ fees 

were excessive and unreasonable; and that the attorneys breached their duty 

to the class by negotiating a “quickpay” provision to their benefit without any 

corresponding provision protecting the class’s interests. (L.F. 223-57.) 

Mr. Gaynor’s attorney is Theodore H. Frank of the Center for Class Action 

Fairness. (L.F. 615-17.) The Center is a non-profit public-interest law firm 

that focuses on representing pro bono consumers that wish to object to class 

action settlements. (L.F. 615.) While a number of “professional objectors” 

have business models where they threaten to make and maintain objections 

unless they are paid off, the Center does not engage in such tactics; it has 

never offered to settle a class action objection in exchange for a cash 

payment. (L.F. 616-17.) 
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Counsel for Ronald Gaynor requested plaintiffs’ co-lead class counsel in 

this case, Robert Blitz, to provide the redemption rate of the vouchers in the 

Edward D. Jones settlement. (L.F. 249, 257, 616.) Mr. Blitz refused to do so. 

(L.F. 250, 616.) The court, without explanation, denied a request to require 

the settling parties to produce this information. (L.F. 235, 514-15.) The court 

overruled Mr. Gaynor’s objection, along with the objections made by other 

class members, found that the settlement was worth a total of $60 million 

(apparently valuing the coupons at full face value), and approved the 

settlement and the entirety of the $21 million fee request. (L.F. 514-45.)  It 

cited no law in support of its findings. 

This appeal followed. 
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POINTS RELIED ON 

I. The Circuit Court Erred In Approving The Settlement Because 

It Is Not Fair, Adequate, Or Reasonable As A Matter Of Law In 

That The Non-Cash Relief To The Class Is At Least An Order of 

Magnitude Lower Than Face Value Of Defendants’ Coupons. 

Ralph v. American Family Mut. Ins. Co.,  

809 S.W.2d 173, 174 (Mo. App. E.D. 1991) 

Synfuel Technologies v. DHL Express (USA),  

463 F.3d 646 (7th Cir. 2006) 

In re GMC Pick-Up Truck Fuel Tank Prods. Liab. Litig.,  

55 F.3d 768 (3d Cir. 1995) 

True v. American Honda Motor Co., No. CV 07-287,  

2010 WL 707338 at *11-*17 (C.D. Cal. 2010) (Feb. 26, 2010) 

Figueroa v. Sharper Image Corp.,  

517 F. Supp. 2d 1292 (S.D. Fla. 2007) 
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II. The Circuit Court Erred In Approving The Settlement Over 

Objector’s Request For Additional Discovery Into Coupon 

Redemption Rates In A Materially Similar Settlement With 

Related Parties In The Same Court, And By Ignoring The 

Adverse Inference Created By The Settling Parties’ Refusal To 

Produce This Information In That The Trial Court Ignored 

Empirical Studies And Judicially Reported Redemption Rates 

Establishing Coupon Redemption Would Pay The Class A 

Fraction Of The Settlement’s Purported Face Value And 

Accepted The Unsupported Assertion of Plaintiffs’ Counsel 

That The Coupons Should Be Valued At 100%, Thus 

Impermissibly Shifting The Burden Of Proof. 

Spaeth v. Larkin,   

325 S.W.2d 767, 772 (Mo. 1959) 

State ex rel. Div. of Family Services v. Brown,  

897 S.W.2d 154, 158-59 (Mo. App. S.D. 1995)  

State ex rel. Rowland v. O’Toole,  

884 S.W.2d 100, 102 (Mo. App. E.D. 1994). 
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III. The Circuit Court Erred In Approving The Settlement Because 

It Is Not Fair, Adequate, Or Reasonable As A Matter Of Law In 

That Class Counsel Breached Its Fiduciary Duty To The Class 

By Negotiating For A “Quickpay” Provision That Would Benefit 

Counsel Without Obtaining Similar Protection For The Class. 

In re Howard,   

912 S.W.2d 61 (Mo. 1995) 

Missouri Rule of Professional Conduct 1.7 comment 10. 

 

IV. The Circuit Court Erred In Approving The Settlement Because 

It Is Not Fair, Adequate, Or Reasonable As A Matter Of Law In 

That A Purported 35% Attorneys’ Fee Award For An Alleged $60 

Million Settlement Is Unreasonable And Was Not Based On 

Actual Class Recovery Which Would Have Established That 

Class Counsel Was Taking A Substantially Higher Percentage 

Of The Total Settlement. 

Ralph v. American Family Mut. Ins. Co.,  

809 S.W.2d 173, 174 (Mo. App. E.D. 1991) 

Torrisi v. Tucson Elec. Co.,  

8 F.3d 1370, 1376 (9th Cir. 1993) 
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Bowling v. Pfizer,  

132 F.3d 1147, 1152 (6th Cir. 1998) 

Strong v. BellSouth Telecommunications, Inc.,  

137 F.3d 844, 852-53 (5th Cir. 1998) 

In re Domestic Air Transp. Antitrust Litig.,  

148 F.R.D. 297, 350–51 & nn.75, 76 (N.D. Ga. 1993) 

In re NASDAQ Market-Makers Antitrust Litig.,  

187 F.R.D. 465, 486 (S.D.N.Y. 1998) 



27 

ARGUMENT 

“Because class actions are rife with potential conflicts of interest between 

class counsel and class members, district judges presiding over such actions 

are expected to give careful scrutiny to the terms of proposed settlements in 

order to make sure that class counsel are behaving as honest fiduciaries for 

the class as a whole.” Mirfasihi v. Fleet Mortgage Corp., 356 F.3d 781, 785 

(7th Cir. 2004). Accord American Fam. Mut. Ins. Co. v. Clark, 106 S.W.3d 

483, 492 (Mo. 2003) (Wolff, J., concurring). 

This case provides a stark example of the potential conflict between class 

counsel and class members. The plaintiffs and their attorneys have settled for 

$6 million in cash for the class (at most), and vouchers, which they 

disingenuously claim are worth $34 million. In fact, the voucher recovery is 

an illusion. Very few class members will actually redeem these non-

transferable vouchers, which are worth only $8.22 per year for three 

consecutive years. The true rate of recovery will be far lower than the 100% 

redemption rate assumed in the Circuit Court’s findings. The parties know 

this, but have declined to disclose any realistic estimate for the rate of 

recovery, despite that information being available to them; the Circuit Court 

similarly refused to inquire. As a matter of law, the court erred in assuming 

that the value of the coupons to the class was the full $34 million face value, 
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and further erred in refusing to adduce evidence as to the likely (or actual) 

coupon redemption. 

Based on their impermissibly inflated valuation of recovery, plaintiffs’ 

counsel received $21 million for themselves. This would be an unreasonably 

high percentage (35%) even if the plaintiffs’ had secured $60 million for the 

class, but such an award is unconscionable when one considers that the true 

benefits are likely closer to $30 million, only $9 million of which would go to 

the class. It was an abuse of discretion to award such huge fees that more 

than double likely class recovery. 

The $21 million award is further problematic because the plaintiffs’ 

attorneys negotiated a “quickpay” provision for themselves that permits the 

attorneys to collect and use the money while the appeal is pending without 

providing any similar protection for the class’s recovery. In doing so, they 

impermissibly and unethically put their own interests ahead of those of the 

class. For this reason alone, the Circuit Court erred as a matter of law in 

approving the settlement. 

For each of these independent reasons, the judgment approving the 

settlement must be reversed. 
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I. The Circuit Court Erred In Approving The Settlement Because 

It Is Not Fair, Adequate, Or Reasonable As A Matter Of Law In 

That The Non-Cash Relief To The Class Is At Least An Order of 

Magnitude Lower Than Face Value Of Defendants’ Coupons. 

The Circuit Court committed legal error when it held that the $34 million 

in coupons should be valued at $34 million rather than a lower number 

reflecting the likely or actual redemption rate; this error caused it to rely on 

an erroneous premise in finding the settlement fair, adequate, and 

reasonable. 

Standard of Review: In most regards, decisions to approve a class 

settlement are discretionary with the trial court and are reviewed for abuse 

of discretion. Byrd v. Chadwick, 956 S.W.2d 369, 376 (Mo. Ct. App. W.D. 

1997). Class action rulings abuse their discretion when a court bases its 

decision on an erroneous conclusion of law or where there is no rational basis 

in the evidence for the ruling. Dale v. Daimler Chrysler Corp., 204 S.W.3d 

151, 164 (Mo. Ct. App. 2006). Because the error here was a matter of law, it is 

reviewed de novo by this Court. Eisel v. Midwest BankCentre, 230 S.W.3d 

335, 338 (Mo. 2007) (en banc). 
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A. The Court Has A Duty To Protect Class Members From An 

Unfair Settlement. 

“A trial court has a continuing duty in a class action case to scrutinize the 

class attorney to see that he or she is adequately protecting the interests of 

the class.” Union Planters Bank, N.A. v. Kendrick, 142 S.W.3d 729, 738 (Mo. 

2004) (en banc), quoting Herbert Newberg & Alba Conte, NEWBERG ON CLASS 

ACTIONS § 13:20 (4th ed. 2002). “It must be remembered . . . that what the 

court is primarily concerned with here is not the interests of the named 

plaintiffs and their attorneys but the interests of the members of the class.” 

Id. at 740. Accord Silber v. Mabon, 957 F.2d 697, 701 (9th Cir. 1992) (“Both 

the class representative and the courts have a duty to protect the interests of 

absent class members.”). 

Prior to approving a proposed class action settlement, courts must ensure 

that unrepresented class members receive a fair deal. “Rule 52.08(e) gives the 

trial court a role in protecting the interests of the members of the class,” 

because class counsel may have an acute ethical tension: “an individual class 

member’s interest may be $100 or $500 but the attorney’s interest in class 

fees may be in the millions of dollars.” American Family, 106 S.W.3d 483, 492 

(Mo. 2003) (Wolff, J., concurring). Here, unrepresented class members may 

recover under $25 at most, while the plaintiffs’ attorneys have already 
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recovered $21 million from the settlement fund before a class member has 

received a single penny. 

B. Class Recovery Is Exaggerated And Unfairly Limited. 

The plaintiffs’ attorneys claim that the proposed settlement recovers $60 

million to the class, but in reality only $6 million is guaranteed to be paid as 

cash; $34 million of the alleged recovery comes in the form of vouchers. After 

preliminary approval, the defendants established a cash settlement fund of 

$26 million. (L.F. 164.) Cash payments to the class will come from this fund, 

which the parties cap at $6 million. (L.F. 169.) Only former customers of the 

defendants may receive checks from this settlement; they will each receive a 

check for $20.42. (L.F. 195-96.) The fund will also be the source of fees from 

plaintiffs’ attorneys, up to $21 million. (L.F. 170.) If money is left over, up to 

$1 million will be reimbursed to the defendants to cover administrative 

expenses and to pay unpaid attorneys’ fees. (Id.) The remaining cash funds 

will be donated to the Wells Fargo Housing Foundation. (Id.) In addition to 

the up-to-$6 million for former class members, the settlement provides credit 

vouchers with a total face value of $34 million to current brokerage 

customers who are members of the class. (L.F. 162 ¶ 27.) 

The vouchers are heavily restricted. Within ninety days after the 

“Effective Date,” over one million class members will be mailed three 
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vouchers with a total face value of $24.65; one (and only one) voucher may be 

used a year for three years after the mailing. (L.F. 192-94.) Class members 

exercise the voucher by calling a toll-free number within sixty days after 

incurring a “Covered Fee” charged by Wells Fargo Advisors, to be determined 

(and modified) by Wells Fargo at Wells Fargo’s discretion. (L.F. 194.) If a 

voucher is not fully used in a single transaction within the specified 

timeframe, it expires unpaid. (L.F. 194.) Class members who close their 

accounts within the next three years, along with class members who will 

inevitably fail to submit all three vouchers over the next three years, will not 

receive the full $24.65. 

For current brokerage customers, the proposed settlement is nothing more 

than a coupon settlement designed to limit recovery to the class. The court’s 

finding that the coupons were worth $34 million was erroneous as a matter of 

law because: (1) it does not discount for the present value of recovery, (2) the 

settlement coupons are unlikely to be redeemed by class members, (3) it is 

unfair to require class members to continue to deal with defendants to receive 

benefits, and (4) because plaintiffs’ counsel has refused to disclose the 

redemption rates from a strikingly similar settlement they negotiated three 

years ago. 

First, the Circuit Court’s calculation of the value of the coupons failed to 

account for any discount for the future value of vouchers that may not be 
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redeemed for up to three years—and in fact longer, because any vouchers will 

not be issued until ninety days after all appeals will be resolved. Even 

assuming no appeal, the first redemption period vouchers should be 

discounted with 90 days’ interest, while subsequent voucher periods should 

be discounted for additional years. Assuming the 5.2% post-judgment interest 

rate provided by Mo. Rev. Stat. § 408.040.2, the ideal hypothetical value of 

the non-cash portion of the settlement is, at most, $31.85 million, assuming 

every class member redeems every coupon.1

                                            
1 Each voucher redemption period pays $11.33 million in claims at most. 

The first period is discounted by one-quarter worth of interest. The quarterly 

rate = (1 + annual rate )(1/4) – 1. With a 5.2% APY, quarterly appreciation is 

(1.052)(1/4) – 1 = 1.275% appreciation. Therefore, the contemporaneous value 

of the first redemption period is discounted by this amount to $11.189 

million. Subsequent redemption periods are discounted (1 – 0.052) and (1 – 

0.052)2 to $10.607 and $10.055 million, respectively. The discounted present 

value of vouchers would therefore be $31.851 million, assuming no appeal. If 

all appeals are resolved in exactly one year, the value of this component is 

only $30.195 million. This calculation is also based on the Federal Funds 

Rate of 0.20%, which is near a record low; should that interest rate increase, 

the discount of the face value to the class is even greater. 

 That said, ideal recovery will not 
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be achieved because the proposed settlement imposes barriers on class 

recovery. 

C. The Vouchers Are Settlement Coupons That Function As 

Artificial Barriers To Recovery. 

The parties can clearly identify all of the class members with accounts at 

A.G. Edwards, so they could easily have agreed that the defendant would 

deposit credits directly into each current customer’s account. There would be 

much lower administrative costs if the parties had done this — the defendant 

would avoid printing and mailing over 4 million vouchers, and would not 

have to spend countless hours processing these vouchers. The sole 

conceivable purpose of using this costlier form of relief is to inflate 

the alleged recovery for the class. The Settling Parties know that only a 

fraction of class members will actually redeem any vouchers, let alone all 

three over a three-year period. The parties have submitted no legitimate 

reason for current customers to be rewarded only in vouchers, so this aspect 

of the proposed settlement serves to inflate the basis of fees for the plaintiffs’ 

counsel while reducing the total cost to the defendants, because the class will 

recover only a small fraction of the $34 million disbursed vouchers. This 

provision alone is independent grounds for rejecting the settlement, because 

it is another demonstration that class attorneys have breached their fiduciary 
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duty to the class by putting their interests ahead of their client’s. In re 

Howard, 912 S.W.2d 61 (Mo. 1995) (en banc) (“The Rules are clear: The 

lawyer’s own interests should not be permitted to have adverse effect on 

representation of a client.”); accord Mo. R. Prof. Conduct 1.7, comment 10. 

Although the proposed settlement carefully avoids calling the non-cash 

compensation “coupons,” the vouchers share the central characteristic of all 

coupons: recipients must purchase another product or service in order to 

redeem value from the options. Synfuel Technologies v. DHL Express (USA), 

463 F.3d 646, 654 (7th Cir. 2006) (“a discount on a proposed purchase” is a 

coupon); Fleury v. Richemont North Am., Inc., No. C-05-4525 EMC, 2008 WL 

3287154, at *2 (N.D. Cal. Aug. 6, 2008) (a coupon settlement is one where the 

relief constitutes “a discount on another product or service offered by the 

defendant in the lawsuit”). Accord True v. American Honda Motor Co., No. 

CV 07-287, 2010 WL 707338 at *11 (C.D. Cal. Feb. 26, 2010); Christopher R. 

Leslie, The Need to Study Coupon Settlements in Class Action Litigation, 18 

GEO. J. LEGAL ETHICS 1395, 1396 (2005). The vouchers are not fungible or 

transferable like cash; they are indistinguishable from coupons. 

1. Coupon And “Voucher” Recovery Is Historically Low. 

The low redemption rate for class action coupons is well-known, and was 

one of the motivating factors behind the Class Action Fairness Act. See 28 
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U.S.C. § 1711, note § 2(a)(3)(A). The rule of thumb is that a redemption rate 

for a coupon (or “voucher”) without a secondary market is between 1% and 

3%. See generally James Tharn & Brian Blockovich, Coupons and the Class 

Action Fairness Act, 18 Geo. J. Legal Ethics 1443 (2005). But even that figure 

may be an overestimate. See, e.g., Moody v. Sears, 2007 NCBC 13 (N.C. Bus. 

Ct. May 7, 2007) (337 redemptions of coupons in 1.5 million-member class); 

Union Life Fidelity Ins. Co. v. McCurdy, 781 So. 2d 186, 188 (Ala. 2000) (113 

redemptions in 104,000-member class). The actual value of vouchers, to 

almost a statistical certainty, will fall substantially below plaintiffs’ self-

serving estimates of 100% redemption. See, e.g., In re Excess Value Ins. 

Coverage Litig., 598 F. Supp. 2d 380, 383 (S.D.N.Y. 2005) (only $4.8 million in 

vouchers redeemed by class although plaintiffs’ counsel sought fees based on 

a face value as $205 million). 

2. The Low Value Of Each Coupon Makes It Unlikely They 

Will Be Redeemed. 

The Settling Parties further diminished likely recovery by dividing the 

coupon award into three small chunks worth $8.22 each and by requiring 

that these small coupons be redeemed over the course of three years. Such 

low value coupons are much more likely to be lost or discarded than a single 

higher value coupon. The proposed settlement was structured precisely to 
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inflate theoretically available recovery, while discouraging class members 

from realizing monetary benefit. 

Given the low value of the vouchers, they simply are not worth keeping 

track of for many class members. Many of the accounts to be bound by this 

proposed settlement are maintained by trustees such as Mr. Gaynor. For 

these class members, the time and expense of simply maintaining records 

about the coupon’s existence outstrips the value of the coupons. 

Redemption restrictions cause class members additional headaches 

because the coupons are not necessarily available for value on all accounts. 

The vouchers are only good against “Covered Fees,” which are “set forth in 

the Schedule of Operational and Service Fees in the Wachovia Securities 

2009 Annual Account Fees Schedule [as may be amended].” (L.F. 194.) This 

requirement is utterly inexplicable, because several accounts are expressly 

waived from paying annual account fees including college savings plans and 

accounts “holding $250,000 or more in brokerage assets” and accounts “with 

mutual fund positions of $50,000 or more.”2

                                            
2 It is unclear whether annual fees qualify as “Covered Fees.” If not, only 

requested account services may be credited by the vouchers. See Wells Fargo, 

2010 Annual account fees, available online at 

 Should an account use such a 

https://www.wachovia.com/file/IRA_fees.pdf. 

https://www.wachovia.com/file/IRA_fees.pdf
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service, the burden is on the class member to call Wells Fargo and redeem 

the voucher “after (and no more than 60 days after) the Covered Fee has been 

charged.” (L.F. 194.) 

Many class members’ spare time is worth more than $8.22, so many 

vouchers will be lost or unredeemed, assuming they are even read and 

understood in the first place. Dividing the coupons into three portions 

benefits nobody except the defendants and the plaintiffs’ counsel, who 

requested fees based on exaggerated $34 million voucher recovery. As 

fiduciary for the unrepresented class, the Circuit Court should have rejected 

the Settling Parties’ self-serving settlement. 

D. Coupon Settlements Are Problematic As A Matter Of Law. 

The question of how to evaluate a coupon settlement is a question of first 

impression under Missouri law. Missouri courts look to federal precedent for 

interpreting Missouri Rule 52.08. See Ralph v. American Family Mutual Ins. 

Co., 809 S.W.2d 173, 174 (Mo. Ct. App. 1991) (“As Missouri Rule 52.08 is 

identical to Rule 23, Federal Rules of Civil Procedure, we may use federal 

precedent.”); see also Ring v. Metro. St. Louis Sewer Dist., 41 S.W.3d 487, 490 

(Mo. Ct. App. 2000) (same).  

Federal courts give heightened scrutiny to coupon settlements. Synfuel 

Technologies, 463 F.3d at 654; True v. American Honda, 2010 WL 707338 at 
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*12; Figueroa v. Sharper Image Corp., 517 F. Supp. 2d 1292, 1321 (S.D. Fla. 

2007); Kearns v. Ford Motor Co., No. CV 05-5644, 2005 WL 3967998, at *1 

(N.D. Cal. Nov. 21, 2005). 

Coupon settlements are problematic because: (1) they often do not provide 

meaningful compensation to class members; (2) they often fail to disgorge ill-

gotten gains from the defendant; and (3) they often require class members to 

do future business with the defendant in order to receive compensation. See 

Figueroa v. Sharper Image, 517 F. Supp. 2d at 1302; True, 2010 WL 707338 

at *12. The vouchers exhibit all three problems. 

First, courts “have generally rejected the idea that the face value of 

coupons or rebates should be used for settlement valuation purposes.” True, 

2010 WL 707338 at *17. “Compensation in kind is worth less than cash of the 

same nominal value.” Id. (quoting Acosta v. Trans Union, LLC, 243 F.R.D. 

377, 390 (C.D. Cal. 2007) (quoting In re Mexico Money Transfer Litig., 267 

F.3d 743, 748 (7th Cir. 2001))). See also In re GMC Pick-Up Litig., 55 F.3d 

768, 807 (3d Cir. 1995). “Where a coupon or rebate is not freely transferable 

on the open market, as is the case here, it has even less value.” True, 2010 

WL 707338 at *17 (citing cases). The parties presented no evidence that the 

redemption rate would be 100%; it was thus error as a matter of law for the 

Circuit Court to value the vouchers at full face value. 
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Second, the problem is exacerbated here, because nothing in the 

settlement precludes A.G. Edwards from raising its fees to account for the 

cost of the discounts it will be providing through vouchers. What A.G. 

Edwards gives with one hand, it can easily take away with the other. Indeed, 

it is even possible for A.G. Edwards to price-discriminate by raising fees for 

existing customers (thus recovering the costs of its voucher program), while 

keeping lower “promotional” rates for new customers who do not have 

vouchers. 

Third, the proposed settlement unfairly requires class members to 

continue business with A.G. Edwards in order to recover anything. Unless 

class members who are current customers continue to use and buy services 

from A.G. Edwards, they may not be able to recover anything from the 

proposed settlement. Class members who close their account or switch their 

brokerage subsequent to the Effective Date will recover nothing (or perhaps 

at most, a single $8.22 credit) from the proposed settlement. Even continuing 

customers may not be able to redeem coupons if they have an annual fee-

exempt account and don’t use any of A.G. Edwards’s services. 

Coupon settlements are widely criticized because they require class 

members to continue dealing with the alleged wrongdoer. Such settlements 

are thought to unjustly enrich the wrongdoer by operating as a sales gimmick 

rather than legitimate class recovery. The parties may argue that this 
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concern does not exist here because only current customers will receive 

vouchers, but it’s indisputable that customers must continue to deal with 

A.G. Edwards for three years to receive anything at all. While not a 

blatant sales promotion as In re GMC Pick-Up Truck Fuel Tank Prods. Liab. 

Litig., 55 F.3d at 808, the requirement that the class use services provided by 

the defendants in order to recover does function like a loyalty and retention 

program. 

The Circuit Court erred as a matter of law in failing to account for the 

legal standards for valuing coupon settlements. Had the Circuit Court 

appropriately valued the vouchers at approximately ten cents on the dollar to 

fairly account for the discounts of time-value, the offset of benefit to A.G. 

Edwards, and the likely low redemption rate, then the $34 million component 

of the settlement would be valued at only $3.4 million. Together with the 

apparently anticipated redemption rate of less than 100% of the cash 

component of the settlement,3

                                            
3 Though A.G. Edwards was required to deposit only $26 million into the 

Escrow Fund, the settlement anticipates that there will be over $27 million of 

distributions from the Escrow Fund — $6 million in class distributions, $21 

million in attorneys’ fees, and an undisclosed amount of escrow and tax 

expenses, with provisions for an additional $1 million of the “remainder” to go 

 the settlement is worth only $9 million to the 
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class — making the settlement inherently unreasonable because of the 

provision for excessive attorneys’ fees of $21 million without any way for the 

class to recover additional amounts.  

II. The Circuit Court Erred In Approving The Settlement Over 

Objector’s Request For Additional Discovery Into Coupon 

Redemption Rates In A Materially Similar Settlement With Related 

Parties In The Same Court, And By Ignoring The Adverse Inference 

Created By The Settling Parties’ Refusal To Produce This 

Information In That The Trial Court Ignored Empirical Studies And 

Judicially Reported Redemption Rates Establishing Coupon 

Redemption Would Pay The Class A Fraction Of The Settlement’s 

Purported Face Value And Accepted The Unsupported Assertion of 

Plaintiffs’ Counsel That The Coupons Should Be Valued At 100%, 

Thus Impermissibly Shifting The Burden Of Proof. 

Class counsel and an affiliate of the defendant negotiated a materially 

similar settlement years before the settlement at bar. The settling parties 

chose to withhold, rather than disclose, the redemption rate. The Circuit 

                                                                                                                                             
to A.G. Edwards’s notice expenses. (L.F. 194-97.) This only makes sense if the 

parties anticipate that a material portion of the $6 million class distribution, 

perhaps as much as over $1 million, will go unclaimed. 
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Court committed an abuse of discretion by refusing to require disclosure of 

the redemption rate of vouchers in the earlier settlement; the Circuit Court 

erred as a matter of law in failing to presume an adverse inference from the 

settling parties’ refusal to disclose this information. 

Standard of Review: In most regards, discovery and evidentiary 

decisions are discretionary with the trial court and are reviewed for abuse of 

discretion. Brown v. Hamid, 856 S.W.2d 51 (Mo. 1993) (en banc). But a “trial 

court has no discretion to deny discovery of matters which are relevant to the 

lawsuit and are reasonably calculated to lead to the discovery of admissible 

evidence when the matters are neither work product nor privileged.” 

Rowland v. O’Toole, 884 S.W.2d 100, 102 (Mo. Ct. App. E.D. 1994). Because 

the error here was a matter of law, it is reviewed de novo by this Court. Eisel, 

230 S.W.3d at 338. 

The settling parties could have easily rebutted the Objectors’ proposal to 

value the vouchers at ten cents on the dollar by disclosing information about 

the redemption rate of vouchers in a similar settlement they negotiated three 

years ago. The Circuit Court refused to either require such disclosure or 

presume an adverse inference from the refusal of the settling parties to 

provide this evidence — or indeed any evidence — of the likely redemption 

rate was error as a matter of law that requires reversal. 
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Several of the plaintiffs’ attorneys in this action were involved in a similar 

prior action against the brokerage Edward D. Jones & Co.4

Clearly, some portion of class members in the Edward D. Jones class did 

not redeem all of their annual vouchers for the reasons stated in Section II.C, 

supra. The Circuit Court would be able to make a reasonable prediction about 

the actual recovery rate in the proposed settlement if it knew redemption 

rates for the first two years of the Edward D. Jones settlement. 

 The parties 

negotiated a strikingly similar settlement in these suits. (L.F. 248-49, 251-

56.) As in the current proposed settlement, former Edward D. Jones 

customers were sent a check for cash ($17.99), and current customers 

received three vouchers, which could only be redeemed one per year (totaling 

$19.86). (Id.) The settlement and fee awards were approved in October 2007.  

Based on empirical studies and redemption rates in other settlements, Mr. 

Gaynor argued that the redemption rate in this settlement was likely under 

ten percent. The settling parties could have easily refuted this notion by 

disclosing the Edward D. Jones redemption rate. They refused to do so. 

Apparently, the parties do not want the court to know what the parties’ 

                                            
4 See Enriquez v. Edward D. Jones & Co., et al., Civ. No. 22042-00126 Cir. 

Ct., City of St. Louis; and Spahn v. Edward D. Jones & Co., et al., Case No. 

04-cv-00086, (U.S. D. Ct. E.D. Mo.) 
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projected redemption rate will be—the Edward D. Jones redemption rate was 

apparently so embarrassing that the parties preferred to present no evidence 

of the likely redemption rate at all and simply argue the erroneous legal 

proposition that the coupons should be valued at 100 cents on the dollar. But 

the “party seeking fees has the burden of submitting sufficient information to 

justify the requested fees and taxable costs.” Federal Judicial Center, 

MANUAL FOR COMPLEX LITIGATION (4th ed. 2004), § 21.724 at 338.  

“Failure of a party having knowledge of the facts and circumstances vitally 

affecting the issues on trial to testify in his own behalf raises a strong 

presumption that such testimony would have been unfavorable and 

damaging to such party.” Div. of Family Services v. Brown, 897 S.W.2d 154, 

158-59 (Mo. Ct. App. S.D. 1995) (citing Spaeth v. Larkin, 325 S.W.2d 767, 772 

(Mo. 1959)). The Circuit Court failed to enforce this legal presumption. Had 

the Circuit Court done so (or permitted discovery), the settlement could not 

have been valued at $60 million, and would not have been adjudged fair, 

adequate, and reasonable. The approval of the settlement is thus 

impermissibly tainted, and must be reversed for this independent reason.  
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III. The Circuit Court Erred In Approving The Settlement Because 

It Is Not Fair, Adequate, Or Reasonable As A Matter Of Law In That 

Class Counsel Breached Its Fiduciary Duty To The Class By 

Negotiating For A “Quickpay” Provision That Would Benefit Counsel 

Without Obtaining Similar Protection For The Class. 

Class counsel structured the settlement so that they would be paid 

immediately, while class members’ payments would be delayed until the 

resolution of all appeals; there was not even a provision to place class 

members’ payments in escrow and permit class members to eventually 

receive the interest after the settlement was adjudicated. No court has ever 

adjudicated the permissibility of such a self-serving provision in a class 

action settlement, but it should be viewed as an impermissible breach of the 

attorneys’ fiduciary duty for putting the attorneys’ self-interest ahead of their 

clients, and thus a violation of Mo. Rule 52.08(a)(4) as a matter of law. 

Standard of Review: The trial court’s rejection of this argument, which 

is “entirely a question of law,” is subject to de novo review. Nixon v. Estes, 108 

S.W.3d 795, 798 & n.4 (Mo. Ct. App. 2003). 

According to the Stipulation, attorneys’ fees are paid “within 10 days after 

the Court enters the Judgment.” (L.F. 171.) This payment of attorneys’ fees 

occurs whether or not an appeal is taken. In contrast, vouchers and cash 
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payments need only be distributed within “ninety (90) days of the Effective 

Date.” (L.F. 194-95.) The Effective Date does not occur until judgment is 

final, meaning either (1) “the date of final affirmance on an appeal,” (2) “the 

date of final dismissal of any appeal,” or (3) the “expiration date of the time 

for the filing or noticing of any appeal.” (L.F. 159-60.) Plaintiffs’ counsel have 

therefore ensured that appeals will not delay their own payment, although 

they are apparently indifferent to the date and time value of class recovery. 

The settlement does not even provide for the class payment to go into escrow 

to earn interest while the appeal is pending. This is yet another example of 

how class attorneys have negotiated a settlement to benefit themselves, 

rather than the class.  

Such a provision, colloquially called a “quickpay provision,” is a breach of 

class counsel’s fiduciary obligation to put their clients’ interests ahead of 

their own. In re Howard, 912 S.W.2d 61 (Mo. 1995) (“The Rules are clear: The 

lawyer’s own interests should not be permitted to have adverse effect on 

representation of a client.”) (citing Mo. R. Prof. Conduct 1.7, comment 10). 

Here, as a matter of basic economics and common sense, class counsel almost 

certainly gave up some benefit to the class to obtain the benefit for 

themselves of advance payment of attorneys’ fees. When class attorneys 

negotiate special treatment for themselves, “the likelihood is that the 

defendant obtained an economically beneficial concession with regard to the 
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merits provisions, in the form of lower monetary payments to class members 

or less injunctive relief for the class than could otherwise have obtained.” 

Staton v. Boeing Co., 327 F.3d 938, 964 (9th Cir. 2003). Accord Court 

Awarded Attorney Fees, Report of the Third Circuit Task Force, 108 F.R.D. 

237, 266 (1985) (“When a large attorney’s fee means a smaller recovery to 

plaintiff, a significant conflict of interest between client and attorney is 

created. Even if the plaintiff's attorney does not consciously or explicitly 

bargain for a higher fee at the expense of the beneficiaries, it is very likely 

that this situation has indirect or subliminal effects on the negotiations.”). 

This court should not countenance this innovation made at the expense of the 

class and attorneys’ fiduciary duties, and the settlement should be rejected as 

a matter of law for this reason alone.5

                                            
5 This is especially true here, where the settlement contained a “clear 

sailing” provision where A.G. Edwards agreed not to challenge or contest 

class counsel’s $21 million fee request. (L.F. 171.) Such a “clear sailing” 

arrangement is evidence of collusion and requires that a settlement receive 

extra scrutiny. Weinberger v. Great Northern Nekoosa Corp., 925 F. 2d 518, 

524 (1st Cir. 1991); cf. also Rodriguez v. West Publishing Corp., 563 F.3d 948, 

961 n. 5 (9th Cir. 2009). 

  This is an issue of first impression in 
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Missouri and elsewhere; to Gaynor’s knowledge, no court has ruled on this 

question. 

 

IV. The Circuit Court Erred In Approving The Settlement Because 

It Is Not Fair, Adequate, Or Reasonable As A Matter Of Law In 

That A Purported 35% Attorneys’ Fee Award For An Alleged $60 

Million Settlement Is Unreasonable And Was Not Based On 

Actual Class Recovery Which Would Have Established That 

Class Counsel Was Taking A Substantially Higher Percentage 

Of The Total Settlement. 

Even aside from the exaggerated value of the settlement, class counsel 

requested attorneys’ fees of 35% of that $60 million figure, far above the 25% 

benchmark that is appropriate in a class action, especially one of this size. It 

was an abuse of discretion to grant that amount. The court committed a 

further error of law by failing to tie the attorneys’ fees to the amount actually 

recovered by the class. 

Standard of Review: An award of attorneys’ fees is reviewed for abuse of 

discretion. Woolsey v. Woolsey, 904 S.W.2d 95, 101 (Mo. Ct. App. E.D. 1995). 

Because the error here was a matter of law, it is reviewed de novo by this 

Court. Eisel, 230 S.W.3d at 338. 
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A. A 35% Contingency Fee For A “$60 Million” Settlement Is 

Unreasonable As A Matter Of Law. 

Class Counsel received attorneys’ fees totaling 35% of the combined cash 

and voucher components. Even if the value of the settlement were actually 

$60 million, the exorbitant $21 million attorneys’ fee award contemplated by 

the Settlement Agreement would amount to an inappropriate windfall to 

counsel.6

Attorneys’ fees should be awarded so that they “reasonably compensate 

the attorneys for their services yet are not excessive, arbitrary, or 

detrimental with respect to the class.” Grunin v. International House of 

Pancakes, 513 F.2d 114, 127 (8th Cir. 1975). See also Perdue v. Kenny A., 130 

S. Ct. 1672-73 (U.S. 2010) (a reasonable attorneys’ fee award should not be a 

windfall; thus, multipliers of lodestar are inappropriate in the absence of 

extraordinary circumstances). 

 

Here, the requested fee is excessive even if the settlement were not very 

large. The proposed 35% fee award exceeds even the stereotypical one third 

                                            
6 This is especially true here, where the SEC began curtailing the practice 

at issue by unanimously voting to forbid “directed brokerage” in August 2004, 

and where much of the investigative work was done by the NYSE, NASD, 

and other regulatory bodies years ago. 
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negotiated for individual contingency fees. The proposed award far exceeds 

the 25% benchmark that has typically been used in smaller class action 

settlements. See Torrisi v. Tucson Elec. Co., 8 F.3d 1370, 1376 (9th Cir. 1993) 

(in common fund cases, “we have established 25% of the common fund as the 

‘benchmark’ award for attorney fees.”); see also Alba Conte, ATTORNEY FEE 

AWARDS, § 2:9 at 115 (3d ed. 2004) (“The normal range of percentage fees of 

20 to 30% of funds recovered in class or derivative actions would be 

applicable regardless of the hours expended, when the fund recovered is not 

extraordinarily large”). 

The proposed 35% fee is especially unreasonable because the plaintiffs’ 

counsel represents over a million class members who allegedly recover a total 

of $60 million. Large settlements typically have lower percentage fee awards 

because plaintiffs’ attorneys enjoy economies of scale in larger settlements. 

Although attorneys’ fee awards are left to the court’s discretion, fee awards 

typically “involve a sliding scale dependent upon the ultimate recovery, the 

expectation being that, absent unusual circumstances, the percentage will 

decrease as the size of the fund increases.” Court Awarded Attorney Fees: 

Report of the Third Circuit Task Force, 108 F.R.D. 237, 256 (1985); see also In 

re Washington Pub. Power Supply Sys. Sec. Litig., 19 F.3d 1291, 1297–98 (9th 

Cir. 1994); In re Domestic Air Transp. Antitrust Litig., 148 F.R.D. 297, 350–

51 & nn.75, 76 (N.D. Ga. 1993), and cases cited therein (listing declining 
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percentages based on case law). There’s a simple reason for this. “It is 

generally not 150 times more difficult to prepare, try and settle a $150 

million case than it is to try a $1 million case.” In re NASDAQ Market-Makers 

Antitrust Litig., 187 F.R.D. 465, 486 (S.D.N.Y. 1998). “There is considerable 

merit to reducing the percentage as the size of the fund increases. In many 

instances the increase is merely a factor of the size of the class and has no 

direct relationship to the efforts of counsel.” Id. (quoting In re First Fidelity 

Securities Litigation. 750 F.Supp. 160, 164 n. 1 (D. N.J. 1990)). Empirical 

analysis of fee precedents shows that when “recoveries range from $51 to $75 

million,” as this settlement allegedly did, “fee awards usually fall in the 13 to 

20% range.” Supra Conte, ATTORNEY FEE AWARDS, § 2:9 at 134.  

As a matter of law, it was an abuse of discretion for the Circuit Court to 

award 35%. 

B. As A Matter Of Law, Any Attorneys’ Fee Award Should Be 

Based on Actual Class Recovery. 

Attorneys’ fees should be based on a percentage of the recovery actually 

achieved for the class, rather than on the illusion of the size of the fund made 

available; after all, any vouchers not redeemed result in money going to the 

defendant, rather than to the class. “The contingent fee uses private 

incentives rather than careful monitoring to align the interests of lawyer and 
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client. The lawyer gains only to the extent his client gains. This interest-

alignment device is not perfect. . . . But [an] imperfect alignment of interests 

is better than a conflict of interests, which hourly fees may create.” Kirchoff 

v. Flynn, 786 F.2d 320, 325 (7th Cir. 1986). See generally Charles Silver, Due 

Process And The Lodestar Method: You Can’t Get There From Here, 74 

TULANE L. REV. 1809 (2000) (citing authorities that show a “broad consensus 

that percentage-based formulas harmonize the interests of agents and 

principals better than time-based formulas like the lodestar approach.”). The 

percentage method “directly aligns the interests of the class and its counsel 

and provides a powerful incentive for the efficient prosecution and early 

resolution of litigation.” Wal-Mart Stores, Inc. v. Visa U.S.A., Inc., 396 F.3d 

96, 121 (2d Cir. 2005). In contrast, the “lodestar create[s] an unanticipated 

disincentive to early settlements, tempt[s] lawyers to run up their hours, and 

compel[s] district courts to engage in a gimlet-eyed review of line-item fee 

audits.” Id. As a matter of public policy, fees should be based on actual class 

recovery. 

In the Circuit Court, class counsel argued that Boeing Co. v. Van Gemert, 

444 U.S. 472 (1980), and similar cases required that the fee award be based 

on the size of the “common fund” available to the class. (L.F. 300-01.) This is 

incorrect in this case for two reasons. First, Boeing was superseded by 

intervening changes in the law. See Notes of Advisory Committee on 2003 
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Amendments to Rule 23(h) (fee award should not exceed a “reasonable 

percentage of the amount of any damages and prejudgment interest actually 

paid to the class” (emphasis added)) (citing 15 U.S.C. §§ 77z-1(a)(6); 

78u-4(a)(6)). See also Federal Judicial Center, MANUAL FOR COMPLEX 

LITIGATION (4th ed.) § 21.71 (2004) (“the fee awards should be based only on 

the benefits actually delivered”). Second, Boeing is inapplicable to this case 

because it applies only to cases where there is a common fund. There is no 

common fund here: if class members do not redeem $34 million worth of 

coupons, the remainder reverts to AG Edwards. Strong v. BellSouth 

Telecommunications, Inc., 137 F.3d 844, 852-53 (5th Cir. 1998); Create-A-

Card, Inc. v. Intuit, Inc., No. C 07-06452 WHA, 2009 WL 3073920 (U.S. D. Ct. 

N.D. Cal. Sept. 22, 2009). Thus, the Boeing rule, already nonsensical public 

policy, would not apply even if it was still good law. 

Any other result will encourage future class counsel to do what was done 

in this case, and agree to onerous restrictions on class recovery to exaggerate 

the representation of settlement value and thus increase their fee award. But 

if plaintiffs’ counsel fees are structured so that they are directly related to the 

actual benefit received by the class, plaintiffs’ counsel will have the proper 

incentive to maximize class recovery, rather than to maximize attorneys’ fees. 

See Third Circuit 2001 Task Force Report on Selection of Class Counsel, 74 

TEMP. L. REV. 689, 693 n.12 (2001) (quoting testimony that “‘[b]y tying 
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counsel’s fate to that of their clients, the typical coupon settlement would 

become a thing of the past’”). 

Given the parties’ refusal to disclose likely redemption rates, any 

determination on fees should be linked to the benefit that class members 

actually enjoy in the future. See, e.g., Bowling v. Pfizer, 132 F.3d 1147, 1152 

(6th Cir. 1998) (portion of fees related to future funding to be determined and 

paid after the fund is created, over a ten-year period, using lodestar method); 

In re Excess Value Ins. Coverage Litig., 598 F. Supp. 2d at 383 (determination 

of attorney fee award deferred until after class vouchers were submitted); cf. 

also 28 U.S.C. § 1712(a) (fee award in coupon settlement should be based on 

coupons actually redeemed). Any other result would be bad public policy and 

erroneous as a matter of law. 
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CONCLUSION 

For each of the four independent reasons stated above, the Court should 

remand this case and instruct the Circuit Court to reject the settlement.  
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