
 

 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

Richmond Division 

 
KOLON INDUSTRIES, INC.,    ) 
       ) 
 Counterclaimant,    ) 
       ) 
v.       ) Civil Action No. 3:11CV622 
       ) 
E. I. du PONT de NEMOURS AND    ) 
COMPANY,      ) 
       ) 
 Counter-Defendant.    ) 
__________________________________________) 
 
 
 
 
 
 
 

MEMORANDUM IN SUPPORT OF KOLON INDUSTRIES, INC.’S 
MOTION FOR RECUSAL AND DISQUALIFICATION 
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PRELIMINARY STATEMENT 

Counterclaimant Kolon Industries, Inc. (“Kolon”) respectfully submits this memorandum 

pursuant to 28 U.S.C. § 455(b)(2), 28 U.S.C. § 455(a), and the Code of Conduct for United 

States Judges Canon 3C (1)(b) respectfully seeking that the Honorable Robert E. Payne (“Your 

Honor” or “the Court”) be recused from presiding over these proceedings.  Recusal is necessary 

due to DuPont’s dispute over the DuPont-Akzo patent war in the antitrust counterclaim 

proceedings and Your Honor’s membership in the McGuireWoods law firm at the time of that 

firm’s representation of DuPont in the patent war.  DuPont now seeks to foreclose all discovery 

into the Akzo-DuPont patent litigations, requiring Your Honor to adjudicate disputes involving 

Your former law partners’ conduct. 

INTRODUCTION 

A clear mandate of law compels recusal.  DuPont vigorously opposes discovery on one 

element of market power that establishes monopoly, DuPont’s anti-competitive patent strategy 

against Akzo, a patent war in which McGuireWoods represented DuPont while Your Honor was 

a partner of that law firm.  DuPont was the sole para-aramid supplier for decades in the U.S.  

When faced with its first competitor, Akzo, DuPont exercised its market power and launched a 

campaign to foreclose competition, including a global patent war against Akzo.  D.I. 59 ¶¶ 8, 11-

17.  That litigation and its resolution form, in part, the basis of the market power that DuPont 

continues to enjoy today. 

Discovery into the DuPont-Akzo patent litigations is clearly proper.  The Akzo litigations 

are expressly addressed in Kolon’s counterclaim, and the discovery regarding them that DuPont 

seeks to categorically block goes directly to a number of elements of Kolon’s claims of 

monopolization and attempted monopolization.  These include DuPont’s market power, the 

exercise and durability of that market power, and DuPont’s specific intent to monopolize.  

Indeed, the Fourth Circuit specifically pointed to the Akzo litigations in upholding Kolon’s 

counterclaims.  Notwithstanding the clear relevance of the DuPont-Akzo litigations, however, 
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DuPont has stone-walled Kolon’s attempts to gather further information regarding the Akzo 

cases. In particular, DuPont stymied efforts to discover the business justification for the patent 

war and its ultimate disposition through global settlement, an accord that has resulted in the two 

sole competitors in the U.S. market, DuPont and Teijin (Akzo’s successor), holding an 

undisputed duopoly on the U.S. market to this day.   

Now, DuPont has not only opposed discovery, it has asked the Court for an order 

declaring that the litigation is irrelevant and that it cannot support elements of Kolon’s claims as 

a matter of law.  DuPont’s request to categorically block all discovery relating to the Akzo 

litigations has ripened this issue and the litigations are at issue and contested.  McGuireWoods 

represented DuPont in the Akzo litigations at the time Your Honor was a partner in the firm.  For 

that reason, recusal is required under § 455(b)(2).   

Federal statutory law, the Code of Judicial Conduct, and binding authority in the Fourth 

Circuit mandate recusal where the presiding judge was a member of the law firm in any action at 

the time the matter is at issue.  The cornerstone of the rule is to avoid even an appearance of 

impropriety that could tend to undermine the public confidence in the independence of judiciary.  

That very circumstance is squarely presented here.   

BACKGROUND 

Given Your Honor’s experience presiding over the trade secrets litigation between these 

parties, the Court is familiar with many of the salient facts.  However, for convenience, a brief 

recitation of the relevant facts is set forth here. 

A. The Anticompetitive Patent War Is Alleged in the Counterclaim As Evidence of 
Market Power and of Specific Intent, Elements of Both Counts of Kolon’s 
Counterclaim 

The evidence that DuPont now seeks to foreclose is directly relevant to this case.  The 

antitrust Counterclaim alleges that DuPont has a monopoly for the United States market for para-

aramid fiber.  As set forth in these allegations, DuPont first enjoyed a complete monopoly in the 

U.S. market and then exercised market power through a decades-long campaign of litigation 
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against companies attempting to enter the market.  D.I. 59, ¶¶ 8, 11-17.  That litigation campaign 

included global litigation proceedings in the 1980s between DuPont and its then-principal 

competitor, Akzo N.V. (“Akzo”) over aramid fiber technology (the “Akzo Cases”).  The Akzo 

Cases reportedly were the subject of a global settlement in 1988.   See Ex. 1, (Mulder, Karel F., 

A Battle of Giants:  The Multiplicity of Industrial R&D That Produced High-Strength Aramid 

Fibers, Technology In Society 21, 37-61, at 58 (1999) (KP00378839-63).  DuPont continues to 

refuse to produce the Akzo settlement agreement(s). 

As detailed further below, DuPont’s litigation campaign against Akzo, addressed in 

Kolon’s Counterclaim, is relevant to and supportive of elements of both Counts One and Two.  

With respect to Count One (monopolization), the Akzo litigations are probative of DuPont’s 

monopoly power and its exercise and willful maintenance of that power.  With respect to Count 

Two (attempted monopolization), the Akzo litigations are probative of DuPont’s specific intent 

to monopolize the U.S. para-aramid market. 

B. The Fourth Circuit identified Kolon’s allegations regarding the Akzo litigations in 
upholding the sufficiency of Kolon’s allegations. 

On December 17, 2009, the Court granted DuPont’s motion to dismiss Kolon’s 

counterclaims.  Trade Secret Case D.I. 101.  On appeal, the Fourth Circuit reversed, holding that 

Kolon had sufficiently plead the elements of its counterclaims for monopolization and attempted 

monopolization.  In its decision, the Fourth Circuit pointed to Kolon’s allegations regarding the 

Akzo litigations as a basis for its decision: 

Kolon alleged various actions undertaken by DuPont over time to protect its 
dominant market position, including: successfully seeking and obtaining a ban 
against imports of certain para-aramid fibers into the United States in 1986; 
'scar[ing] off' others in the industry through trade disputes; and fighting the U.S. 
International Trade Commission's revocation of antidumping duties on para-
aramid fibers. Kolon has therefore sufficiently pled specific intent to monopolize. 

E.I. Du Pont De Nemours & Co. v. Kolon Indus., Inc., 637 F.3d 435, 453 (4th Cir. 2011). 
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C. The Incomplete Information Provided to Date Highlights its Relevance and the 
Need for Further Discovery  

During the 1980s, Akzo was DuPont’s only real competitor in the aramid fiber industry.  

See D.I. 515, Ex. 4, at DID 0482794 (internal DuPont document filed publicly with the Federal 

Circuit listing Akzo at the top of DuPont’s active competitors).  Throughout the 1980s, DuPont 

engaged Akzo in worldwide litigation of intellectual property disputes arising out of their 

competing aramid fiber technologies, Kevlar and Twaron, as part of a broader effort to exclude 

and restrain competition from Akzo.1   

This battle was fought in at least three judicial venues in the United States -- the United 

States District Court in Wilmington, Delaware (filed in late 1983), the U.S. International Trade 

Commission (filed in early 1984), and the Richmond Division of the United States District Court 

for the Eastern District of Virginia (filed in early 1985 and heard by Judge Williams, himself a 

former McGuireWoods partner).  See Akzo N.V. et al. v. E.I. du Pont de Nemours & Co., Civ. 

Act. No. 85-0459-R (the “Akzo Richmond Case”).  Additionally, there was “litigation of one 

form or another going on in many, if not most, of the significant industrialized countries of the 

world.”  See Ex. 2, Tr. of Proceedings (the “Akzo Rich. Tr.”) (Apr. 21, 1986), at 4:16-19.  The 

parties reportedly reached a global settlement in 1988.  See Ex. 1, Mulder, Karel F., A Battle of 

Giants:  The Multiplicity of Industrial R&D That Produced High-Strength Aramid Fibers, 

Technology In Society 21, 37-61, at 58 (1999) (KP00378839-63).   

 The existence of DuPont’s anticompetitive patent strategy and related efforts to seek 

discovery are not a mere fishing expedition nor the product of an overactive imagination, as 

DuPont has advocated.  Indeed, preliminary proof from the files of counsel for DuPont located 

during the limited disclosure late in the trade secrets case (produced over DuPont’s vigorous 

objection) seems almost prescient.  

                                                 
1 Akzo was subsequently acquired by Teijin, which still uses the Twaron brand name, still 
produces its aramid fiber in Akzo’s Dutch facility and remains DuPont’s largest competitor. 
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Ex. 4, DID 0547983 (at DID 0548094). 

Further, the global litigation conflict between these competitors generated substantial 

media and industry attention at the time, some of it focused on the disclosure of technological 

details pertaining to Kevlar® and Twaron®.  See, e.g., D.I. 515, Ex. 1, John Crudele, Du Pont to 

Defend Kevlar Use, N.Y. Times, April 21, 1986.  As one author observed, “The patent conflict 

could even help third [party] companies to join the aramid fibre market after 1990 when most Du 

Pont patents will expire.  In court sessions a lot of information which was not in patents was 

disclosed, and there were a lot of interested experts.”  See D.I. 515, Ex. 3, at K00628134.  In 

short, publicity about the litigations, some trial documents, and DuPont’s own words establish 

the legitimacy of further discovery directed at proving DuPont’s willful maintenance of a durable 

monopoly and its specific intent to monopolize as elements of Kolon’s counterclaims.  Yet 

despite this clear relevance, DuPont has asked Your Honor to foreclose all discovery, and to 

effectively declare that such evidence cannot support Kolon’s claims. 

D. McGuireWoods’ Involvement in the Akzo Richmond Case 

The record shows that Your Honor’s former law partners were involved in the DuPont-

Akzo patent litigations, which renders it improper for Your Honor to adjudicate the current 

discovery dispute.  In the trade secrets litigation, the Court ordered DuPont to produce some 

information regarding the Akzo Richmond Case.  In response to that Order, DuPont produced 

some (but clearly not all) of the materials from the Akzo Richmond Case, including exhibits, 

deposition excerpts and transcripts, a number of which are also gathered in a non-confidential 

Final Joint Appendix submitted by the parties on appeal to the Federal Circuit.  Based on those 

materials, Kolon learned more specific information about the extent of McGuireWoods 

involvement.   

These documents highlighted that in the Akzo Richmond Case, DuPont was actively 

represented by Fitzpatrick, Cella, Harper & Scinto (“Fitzpatrick, Cella”) and McGuire, Woods & 

Battle (hereinafter “McGuireWoods,” the current name of the firm).  See Ex. 2, Akzo Rich. Tr. 
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(Apr. 21, 1986) (caption pages, listing counsel of record for the parties).  Robert H. Patterson, 

Esq. and Anne Marie Whittemore, Esq. are identified as the McGuireWoods attorneys appearing 

for DuPont.  Id.  The Akzo Cases included, among a myriad of other cases, litigation in the 

Richmond Division of the Eastern District of Virginia -- a declaratory judgment action for patent 

non-infringement filed by Akzo, where DuPont was represented by McGuireWoods (at that point 

known as McGuire, Woods & Battle), during a time when Your Honor was a partner in the 

McGuire, Woods & Battle firm.   

While the full extent of McGuireWoods’ involvement in the Akzo litigations is still an 

unknown to Kolon (and will remain so without answers to the discovery sought) it is clear that 

Your Honor’s former law partners had a substantial role in the management of the Richmond 

case.2  As to the Richmond litigation, prior to trial, McGuireWoods partner Anne Marie 

Whittemore was heavily involved in the negotiations as to the confidentiality of the DuPont and 

Akzo trial exhibits.  Ms. Whittemore represented DuPont before the Court and sent numerous 

letters to opposing counsel regarding this subject,  

  D.I. 515, Ex. 

13, Rich. Tr. (Apr. 21,1986) at 50:25-58:3; Ex. 5 (DID 0473821, DID 0473823.); Ex. 6 (DID 

0473880); Ex. 7, (DID 0473885); Ex. 8, (DID 0473884); Ex. 9, (DID 0527136) Ex. 10 (DID 

0473887); Ex. 11 (DID 0473881-82) (quoted).  

 See Ex. 12, DID 0516032, at DID 0516681-85.   

In addition to providing insight into some of McGuireWoods’ involvement in the Akzo 

litigations generally, the materials produced in the trade secrets case also suggested that Your 

Honor had some initial involvement in the matter personally.  A document production made 

                                                 
2   McGuireWoods and DuPont are the parties with the best and perhaps only knowledge of the 
extent of McGuireWoods’ representation of DuPont in its campaign against Akzo.    
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from the files of the Fitzpatrick Cella firm included an index that suggests that Your Honor had 

at least some direct involvement in the matter.  In reflecting on this, Your Honor has stated that 

he does not recall any involvement in the matters.  Trade Secret Trial Tr. at 419:6-16.   

  See Ex. 13, DID 0477687 (also bearing Bates No 

FCS0029331).  As detailed further below, Kolon did not learn until the trade secrets trial that 

Your Honor also had at least one discussion with counsel from Fitzpatrick Cella regarding the 

Richmond litigation.  Prior to the disclosures from the Fitzpatrick Cella files, Kolon had no 

knowledge that the Court had had any direct involvement in any of the Akzo litigation matters.  

DuPont’s counsel from McGuireWoods in the trade secrets case never discussed Your Honor’s 

involvement in the Akzo litigation until after the close of discovery and after Your Honor 

ordered production from the Fitzpatrick Cella firm.   

E. Kolon’s Prior Efforts At Discovery about the Akzo Cases and Invocation of § 455 

1. The antitrust case. 

As part of its discovery requests in its antitrust case against DuPont, Kolon has sought 

details regarding the litigation, as well as the settlement and its enforcement, because this 

information is directly relevant to Kolon’s claim that DuPont used a litigation campaign to 

monopolize the U.S. para-aramid fibers market.  In connection with the litigation of its 

Counterclaim, Kolon also has sought Fed. R. Civ. P. 30(b)(6) deposition testimony intended to 

explore these subjects (the litigation and the global settlement of that litigation) and to lead to the 

discovery of admissible evidence of an intentional, durable monopoly by DuPont.   

In the earliest phases of discovery on its counterclaim, Kolon sought production of “[a]ll 

pleadings, motions and filings with the court, and any settlement agreement, relating to 

[DuPont’s] patent litigations with Akzo.”  Ex. 14, Kolon’s Second Request for Production of 

Documents to Counterdefendant DuPont, August 25, 2009.  DuPont objected to this document 

request on numerous grounds, including “including on the grounds that seeks (sic) privileged and 
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confidential settlement information that is protected from disclosure and which DuPont may not 

unilaterally disclose [and because the request] seeks documents protected by the attorney-client 

privilege and/or work product doctrine.”  Ex. 15, DuPont’s Objections to Kolon Industries, Inc.’s 

Second Request for Production of Documents, September 9, 2009.  Discovery regarding this 

issue was then paused after this Court granted DuPont’s motion to dismiss until this case was 

remanded by the Fourth Circuit. 

In August 2011, shortly after Kolon received DuPont’s production of documents 

associated with the antitrust counterclaim3, Kolon determined that DuPont had not produced 

materials responsive to its request for pleadings, motions and filings relating to DuPont’s patent 

litigations with Akzo.  During an in-person meet-and-confer conference, Kolon again explained 

that this material was relevant to its counterclaim because it addressed paragraphs 11 through 16 

of Kolon’s counterclaim and it was relevant to three elements of the claims asserted by Kolon: 

durable monopoly power, product market definition and geographic market definition.  

Nevertheless, in correspondence following the parties’ meet-and-confer process, DuPont again 

refused to provide these documents, claiming that Kolon had failed to explain the relevance of 

these documents.  Ex.16, Letter from D. Cross to C. Walworth dated August 19, 2011.  This 

issue was raised before this Court on September 2, 2011.   

At that time, counsel for DuPont represented that all of the documents in DuPont’s 

possession had already been produced, yet counsel for Kolon indicated that it was not clear from 

what had occurred in the trade secrets case that all responsive materials had indeed been 

produced.4  Hr’g Tr.  18-30, Sept. 2, 2011.  Still in need of this information, Kolon again sought 
                                                 
3 This Court will recall that the parties agreed to exchange documents on June 15, 2011 pursuant 
to a stipulation filed with the Court on April 29, 2011 and Ordered by this Court on July 7, 2011. 
D.I. 1219 (docket 3:09cv58).  It was not until July 21, 2011 that DuPont actually produced its 
documents, despite never seeking a stay of discovery. 

4 DuPont did not explain how the production made in the trade secrets case could anticipate and 
respond to the discovery requests made in the antitrust case, particularly given that DuPont did 
not even produce correspondence by Your Honor and Fitzpatrick Cella regarding the DuPont 
Akzo complaint. 
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discovery through deposition testimony of a DuPont corporate representative pursuant to Fed. R. 

Civ. P. 30(b)(6).  On September 12, 2011, Kolon served DuPont with a 30(b)(6) deposition 

notice which requested testimony on the topics of “[c]omplaints by DuPont against Akzo or 

Teijin before the U.S. International Trade Commission” and “DuPont’s patent litigations with 

Akzo.”  Ex. 17, Kolon Industries, Inc.’s Notice of Deposition of E.I. du Pont de Nemours and 

Co. Pursuant to Fed. R. Civ. P. 30(b)(6), September 12, 2011.  DuPont sought a protective order 

against these topics on September 26, 2011.  D.I. 59.  After an expedited briefing schedule, the 

Court ruled that it sought further briefing on this issue on September 30, 2011.  Hr’g Tr. 22-24, 

Sept. 30, 2011.  Whether Kolon is entitled to discovery into the motivations underlying, as well 

as the positions taken in, DuPont’s litigations against Akzo is the subject of a motion currently 

pending before this Court.  D.I. 139. 

Notwithstanding the allegations in the Counterclaim, the record before this Court and the 

Fourth Circuit, and DuPont’s own documents about the patent war, neither a complete 

production on the litigation nor the settlement agreement(s) have ever been produced.  DuPont 

has refused to produce any of the information sought -- including the settlement agreement itself 

-- despite its relevance to the allegations in the antitrust complaint.  DuPont has sought a 

Protective Order blocking this discovery, and has forced Kolon to move to compel.   

2. The trade secrets case. 

DuPont also vigorously contested discovery about Akzo in the trade secrets litigation 

(Civil Action No. 3:09cv58).  In the trade secret case, Kolon sought discovery regarding Akzo to 

correlate the alleged trade secrets being asserted against it with information that Dr. Edward 

Schulz, one of the former DuPont scientists accused of passing trade secrets to Kolon, had told 

Kolon during his consulting sessions was disclosed to the public through the Akzo Cases, and in 

particular the Akzo Richmond Case.5   
                                                 
5 Kolon’s efforts to obtain discovery regarding the Akzo cases are detailed in a number of briefs 
filed in the trade secrets case, including D.I. 618, and D.I. 753, Exhibit I.  Kolon incorporates 
such briefs herein, but in the interest of brevity, Kolon will not repeat that history here.  
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After producing only a handful of documents, DuPont represented that neither it nor its 

law firms, including the Fitzpatrick Cella firm, had any documents from the Akzo litigation.6  

This turned out to be abjectly false.  In response to a subpoena from Kolon, Fitzpatrick Cella 

acknowledged that it indeed had Akzo Case documents in its offices -- over 100 boxes of them 

(121 boxes, to be exact), indexed and organized in its files. See Ex. 18 (8/6/10 Letter to McGuire 

Woods).  The Court directed DuPont to immediately review and produce within one week 

responsive documents from the files. See Trade Secret D.I. 385, Hr’g Tr. 12:18-21, July 16, 

2010.  DuPont continued to resist the discovery.  Eleven days later, DuPont produced only 30 of 

the 121 boxes and refused to produce documents relating to the global Akzo litigations and U.S. 

litigation other than the Richmond litigation, and withheld a number of documents based on 

claims of confidentiality.7  DuPont also produced a cursory privilege log with virtually no 

information in it and with dates mixed up throughout the entire log that was virtually impossible 

to follow.  Ex. 21, Crowell Moring February 1, 2011 Privilege Log. 

As noted further below, the curiously constructed privilege log did not include the names 

of any attorneys who sent, received, or authored any withheld documents—i.e., the basis for the 

privilege being claimed.  See Ex. 21, passim.  Days after receiving the privilege log, Kolon 

brought the deficiencies to the Court’s attention, explaining that it contained “some 800 entries 

that they are withholding based on privilege with no Bates stamp ranges, no page numbers, just 

simply huge attorney working files and witness discoveries spanning date ranges of almost ten 

                                                 
6 See Ex. 19, 3/18/10 Letter to Paul Hastings asserting that any documents kept by counsel had 
been destroyed and that DuPont was reviewing the potentially-responsive documents it had been 
able to locate).  In a July 2010 “meet and confer,” DuPont's counsel stated that DuPont had made 
a complete search and production, and represented that DuPont had contacted Fitzpatrick Cella, 
but that firm had no responsive documents. 

7 During the first week of October, 2010, Kolon sent three attorneys to New York to review the 
remainder of the subset of documents DuPont was willing to make available.  DuPont took 
another six weeks to finally produce those documents, but based on the Court’s February 3 order, 
still refused to search for or produce responsive documents regarding litigations outside the U.S.  
Ex. 20, 11/19/10 Letter from R. Gray; D.I. 864 at 321:5-16, 333:4-14. 
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years . . . there's no way for me to determine or anyone else to determine whether these 

documents are privileged or not based on this log.”  D.I. 864 at 316:15-19; 331:1-3.  After 

reviewing the privilege log, the Court suggested it found the log reasonable and that DuPont 

properly withheld the listed documents (“They're privileged. . . . The 30 boxes are the privileged 

documents; right? The ones you didn't get are listed on this log as privileged . . .”).  D.I. 864 at 

329:3-11; 330:17-22.  Because the privilege log did not contain the names of any attorneys who 

sent, received, or authored any withheld documents, and Your Honor refused to order DuPont to 

provide additional detail to the log, Your Honor’s name was not disclosed to Kolon in 

connection with the documents over which DuPont was asserting privilege. 

At trial, when DuPont sought an adverse inference related to the invocation of the Fifth 

Amendment by Dr. Edward Schulz, Kolon raised the issue of the Court’s involvement in the 

Akzo Richmond Case, as well as whether recusal was mandated under § 455.  In its Opposition 

to DuPont’s proposed jury instruction, Kolon pointed out that § 455(b)(2) was implicated: 

However, Kolon is compelled to point out that there is some question whether Your 
Honor should be adjudicating these matters.  The claim of privilege asserted by DuPont’s 
counsel apparently is one that arises from Dr. Schulz’s interactions with DuPont’s 
counsel (including the Richmond office of McGuire Woods) in the 1985-86 timeframe, a 
time when Your Honor was a partner in that firm. See 28 U.S.C. § 455(b)(2); In re 
Rodgers, 537 F.2d 1196, 1197-98 (4th Cir. 1976); In re Letters Rogatory from Supreme 
Court, 661 F. Supp. 1168, 1173-74 (E.D. Mich. 1987) (addressing privilege reviews). 
Documents produced by DuPont from the files of Fitzpatrick Cella include at least one 
document indicating a role by Your Honor in the earliest stages of the Akzo litigation, 
although the extent of that role remains unknown. Ex. 8 (DX5092) (  

 Kolon has 
asked McGuire Woods to determine whether there are other records of Your Honor 
working on the Akzo litigation, but so far it has refused to do so. 

D.I. 1247 at 8.  Kolon again brought the recusal issue under § 455(b)(2) to the Co attention 

in its Reply: 

[T]here is a substantial question -- given McGuire Woods' involvement in the Akzo 
litigation at the time Your Honor was a partner there -- whether Your Honor should have 
ruled or can rule on issues such as what Dr. Schulz was given or told by DuPont's counsel 
in the Akzo litigation, including the contents of the 300-plus pages of “legal files” from 
DuPont's recent production of Schulz documents over which DuPont has claimed 
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attorney-client privilege. See 28 U.S.C. § 455(b); In re Rodgers, 537 F.2d 1196, 1197-98 
(4th Cir. 1976). Inexplicably, DuPont has completely ignored this issue in its Response. 

D.I. 1264 at n.1.  However, DuPont resisted any investigation of Your Honor’s involvement with 

the Akzo litigation.  See Ex. 22 (email from B. Riopelle to D. Finberg, 7/19/11 8:02 pm); Ex. 22 

(email from D. Finberg to B. Riopelle, 7/19/11 8:22 pm).   

Despite having acknowledged that Kolon was entitled to the information it sought 

regarding the Court’s role in representing DuPont while at McGuireWoods, the Court directed 

that Kolon bear the cost of any investigation required to uncover those facts.  This investigation 

yielded: (1) a letter dated May 9, 1985 from Joseph Fitzpatrick (of Fitzpatrick Cella) to Your 

Honor (then at McGuireWoods) “confirming” a telephone conversation with Your Honor 

requesting copies of the Akzo complaint, see Ex. 23 (May 9, 1985 Letter), and (2) a telecopier 

cover letter from Your Honor to Mr. Fitzpatrick with the Akzo Complaint attached.  See id 

(Facsimile Cover Sheet).  These documents—which Kolon first received during trial—were in 

the boxes DuPont previously represented did not exist and had been withheld by DuPont as 

“privileged.” 

The Court granted an adverse inference despite striking the testimony from Dr. Schulz 

designated by Kolon.  The Court did not expressly address  § 455(b)(2), and Your Honor made 

no findings nor disclosures regarding whether it was proper, in light of the statute, for the Court 

to hear -- let alone decide -- matters in which McGuireWoods had direct involvement during the 

time Your Honor was a partner at the firm.8        

ARGUMENT 

According to well-settled Fourth Circuit law, 28 U.S.C. § 455(b)(2) requires that a judge 

be recused if evidence of a matter handled by the judge’s former law firm during his or her 

tenure at that firm is at issue.  See, e.g., In re Rodgers, 537 F.2d 1196, 1197-98 (4th Cir. 1976).  

                                                 
8 In light of the issues addressed in the Schulz adverse inference briefing and in this brief, Kolon 
submits that the Court should also revisit whether recusal is required in the trade secret case. 
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As explained below, that situation has arisen here, mandating that Your Honor promptly recuse 

himself from further proceedings. 

A. Section 455(b) requires recusal where a judge or his former law partners’ work is at 
issue in the matter at bar. 

Recusal of a district court judge is governed by 28 U.S.C. § 455.  With respect to the 

issue at hand, Section 455(b) addresses prior relationships and provides that the judge: 

shall…disqualify himself in the following circumstances…(2) Where in private 
practice he served as lawyer in the matter in controversy, or a lawyer with whom 
he previously practiced law served during such association as a lawyer 
concerning the matter, or the judge or such lawyer has been a material witness 
concerning it. 

28 U.S.C. § 455(b)(2) (emphasis added).  As made clear by the language of the statute, 

disqualification is mandatory when the conditions of the statute are met.  Rodgers, 537 F.2d at 

1197.  Further, § 455(e) provides that “[n]o justice, judge, or magistrate shall accept from the 

parties to the proceeding a waiver of any ground for disqualification enumerated in subsection 

(b).”  28 U.S.C. § 455(e).  Thus, in addition to being mandatory, recusal under Section 455(b) 

cannot be waived by the parties.9  Section 455(b) does not require a party motion or affidavit.  

Rather, “the obligation to identify the existence of those grounds [for recusal falls] upon the 

judge himself.”  Liteky v. United States, 510 U.S. 540, 548 (1994) (discussing 455(b)(1)).    

The Fourth Circuit’s Rodgers decision mandates this Court’s recusal under the current 

circumstances.  Rodgers, 537 F.2d at 1197-98.  In Rodgers, the government charged defendants 

with using unlawful means to secure passage of a bill in the Maryland legislature.  Defendants 

learned that, while in private practice, the trial judge assigned to the case had practiced with an 

attorney that lobbied for passage of the same legislation.  Id. at 1197.  Defendants moved for 

                                                 
9 Section 455 abolished the rule that courts should resolve close questions of disqualification in 
favor of a judge's so-called “duty to sit.” United States v. DeTemple, 162 F.3d 279, 286-287 (4th 
Cir. 1998). If it is a close case, the balance tips in favor of recusal.  United States v. Dandy, 998 
F.2d 1344, 1349 (6th Cir. 1993); United States v. Holland, 519 F.3d 909, 912 (9th Cir. 2008); 
Bryan v. F.B.I., No. 1:10-2554, 2011 WL 3273942, at *1 (D.S.C. July 29, 2011). 
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recusal of the trial judge pursuant to 28 U.S.C. § 455(b)(2) less than two weeks before trial, 

asserting that their defense would rely, in large part, on the argument that “the conduct for which 

they have been indicted was no more culpable than the conduct of the client represented by the 

judge’s former law partner.”  Id. at 1198.  Defendants also stated that the judge’s former partner 

would “testify about the events that took place before the judge withdrew from his law firm.”  Id.   

Here, without the ability to assess the documents at issue, Kolon cannot yet determine in good 

faith whether a McGuireWoods partner should or should not be called at trial. 

In Rodgers, the trial court denied the motion, but the Fourth Circuit reversed that ruling, 

holding that the trial judge’s “disqualification is required by 28 U.S.C. § 455(b)(2).”  Id. at 1197.  

The Court of Appeals rejected the government’s argument that “matter in controversy,” as 

referenced in Section 455(b)(2), “should be construed to mean the actual case before the court.”  

Id. at 1198.  Further, it held that:  

[e]ven if the government’s reading of the statute is accepted, the services rendered 
by the judge’s former law partner fall within its terms.  This is so because the 
actual case before the court consists of more than the charges brought by the 
government.  It also includes the defense asserted by the accused.  Here, this 
defense, in part at least, will consist of evidence of matters in which the judge’s 
former partner served as a lawyer.  We hold, therefore, that the former partner’s 
representation [of a client regarding passage of the same legislation] before the 
judge withdrew from the firm is a matter in controversy within the meaning of 28 
U.S.C. § 455(b)(2). 

Id. (emphasis added).  The Fourth Circuit in Rodgers noted that recusal was required despite the 

fact that “[n]either the government nor the petitioners charge that the judge’s former law partner 

did anything unlawful or improper.”  Rodgers, 537 F.2d at 1197-98.  Nor did it matter in 

Rodgers whether the judge himself was involved in the representation directly or might be called 

as a witness himself.  Rather, the rationale for the Rodgers holding is based on whether the judge 

was with the firm at the time that the firm represented a party in a matter implicated by the 

pending action.  Thus, § 455(b)(2) is satisfied when “the judge's former firm … represented the 

client in a [separate] action brought by the same plaintiff concerning the same events as those 

before the district court” and when the judge’s former firm has “filed . . .papers on behalf of the 
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client in the district court case itself.”  DeTemple, 162 F.3d at 284; Preston v. U.S., 923 F.2d 731, 

734 (9th Cir. 1991).  As set forth below, § 455(b)(2) warrants recusal here.  

B. Recusal is required under § 455(b) because Kolon’s case consists of evidence of a 
matter in which this Court’s former partners served as counsel. 

It is beyond question that part of Kolon’s affirmative case “in part at least, will consist of 

evidence of matters in which [Your Honor’s] former partner[s] served as a lawyer” and concern 

“the events that took place before the [Your Honor] withdrew from his law firm.”  Rodgers, 537 

F.2d at 1198.  Given the involvement of McGuireWoods in the representation of DuPont in the 

global patent litigation and DuPont’s strategy to use litigation to hinder and delay Akzo’s entry 

into the market, which forms a part of DuPont’s anticompetitive conduct and anticompetitive 

intent, it would be improper for Your Honor -- who was a partner at McGuireWoods during the 

Akzo Cases -- to continue to preside over the matter.   

 Indeed, DuPont’s own strategy memoranda, from the files of Fitzpatrick Cella in e 

same matter in which McGuireWoods also represented DuPont, lays bare DuPont’s 

anticompetitive goals:  

 Ex. 4, DID 0547983 (at DID 0548094) (emphasis added).   

Discovery on DuPont’s extended disputes with Akzo is crucial to the Counterclaim.  As a 

practical matter, DuPont enjoyed a complete monopoly in the U.S. until Akzo entered the 

market.  Proof that DuPont intended and took action to exclude its first competitor from the 

market is relevant to establishing both monopoly and attempted monopolization.  Kolon is only 

DuPont’s second competitor for para-aramid fiber in the U.S. and resolution of its litigation 

campaign against Akzo sustained the market power DuPont enjoys and wields today.  Given the 

very limited number of competitors, the ability to demonstrate efforts to exclude the only other 

competitor is a central element of the claim of monopoly.  Thus, discovery about DuPont’s 

strategy and efforts to keep Akzo out of the U.S. market is relevant to the claim, as well as 
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DuPont’s specific intent to monopolize the market.   

1. The Akzo patent war and its resolution go directly to recognized grounds of 
proving elements of Count One of Kolon’s Counterclaim (monopolization). 

Monopolization in violation of Section 2 of the Sherman Act, 15 U.S.C. § 2, consists of 

two elements:  “(1) the possession of monopoly power; and (2) willful acquisition or 

maintenance of that power—as opposed to simply superior products or historic accidents.”  Du 

Pont, 637 F.3d at 441, citing Eastman Kodak Co. v. Image Technical Servs., Inc., 504 U.S. 451, 

480 (1992).   These two elements—monopoly power and willful maintenance of monopoly 

power—are both necessary and sufficient to prove monopoly.  Count One of the Counterclaim 

pleads monopolization including both elements.  Id.   

Monopoly power within a market can be demonstrated either through direct or indirect 

evidence.  Heerwagen v. Clear Channel Commc’ns., 435 F.3d 219, 227 (2d Cir. 2006) 

(“Monopoly power ‘may be proven directly by evidence of the control of prices or the exclusion 

of competition, or it may be inferred from one firm's large percentage share of the relevant 

market.’”).  Thus, a plaintiff may prove monopoly power with direct evidence that the defendant 

has the power to exclude competition.  See, e.g., Re/Max Int'l, Inc. v. Realty One, Inc., 173 F.3d 

995, 1018 (6th Cir. 1999) (a “plaintiff is not required to rely on indirect evidence of a defendant's 

monopoly power, such as high market share within a defined market, when there is direct 

evidence that the defendant has actually set prices or excluded competition”).   

Count One pleads that DuPont has enjoyed a monopoly in the U.S. for decades.  D.I. 59 

¶15.  Indeed, DuPont was the sole supplier of para-aramid fiber in the U.S. market for some time.  

D.I. 39 ¶8a.  This fact cannot be seriously contested.  Moreover, DuPont’s attack and then 

extended campaign against its very first and indeed its only real U.S. competitor, Akzo, provides 

direct evidence of DuPont’s monopoly power and its “willful . . . maintenance of that power.”  

See DuPont, 637 F. 3d at 441.  These facts are plead in the Counterclaim in the section entitled 

“Market Power” and are supported, in part, through facts learned through independent 

investigation and in the improperly limited discovery that DuPont has provided to date.  Count 
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One posits the extended patent war and the delay in Akzo’s market entry as proof that DuPont 

exercised monopoly power and willfully maintained that power.   

Count One pleads the history of the market, including the Akzo litigations, to establish 

both that DuPont has monopoly power to exclude competitors and that this power is not the 

product of a historical accident or fleeting, but rather is a durable result of DuPont’s intentional 

acts to exclude competition.  Such evidence is proper proof of direct evidence of monopoly 

power.  See Otter Tail Power Co. v. United States, 410 U.S. 366, 372 (1973) (defendant's 

conduct of instituting litigations going back thirty years was evidence of attempts to delay 

competition); City of Mishawaka v. Am. Elec. Power Co., 616 F.2d 976, 981 (7th Cir. 1980) 

(defendant's improper activities taken as a whole, going back over twenty years, were evidence 

of monopolization).10 

2. As the Fourth Circuit recognized, the Akzo patent war goes directly to 
recognized grounds of proving the specific intent to monopolize element of 
Count Two of Kolon’s Counterclaim (attempted monopolization). 

 In its Counterclaim, Kolon devoted nearly three pages to a discussion of the global 

DuPont/Akzo patent wars.  D.I. 59 at 3, 5-6.  Based on this factual background, Kolon made a 

claim of attempted monopolization, an element of which is specific intent to monopolize.  In its 

appellate decision, reversing and remanding this case back to the Court, the Fourth Circuit 

explicitly held that the disputes alleged were sufficient to support Kolon’s claim: 

Kolon alleged various actions undertaken by DuPont over time to protect its 
dominant market position, including: successfully seeking and obtaining a ban 
against imports of certain para-aramid fibers into the United States in 1986; 
'scar[ing] off' others in the industry through trade disputes; and fighting the U.S. 
International Trade Commission's revocation of antidumping duties on para-
aramid fibers. Kolon has therefore sufficiently pled specific intent to monopolize. 

                                                 
10 Count One of the Counterclaim also pleads DuPont’s market share in support of an inference 
of monopoly power through indirect evidence.  The Supreme Court has recognized that 
monopoly power also can be inferred from market share.  See, e.g., Eastman Kodak Co., 504 
U.S. at 481 (allowing inference of monopoly power from an 80% market share), cited in DuPont, 
637 F.3d at 441.   
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Du Pont, 637 F.3d at 453.11  It is clear from the record that the ITC proceedings and other trade 

disputes alleged in the Complaint are relevant to Kolon’s attempted monopolization claim, and 

thus are squarely at issue in the present case. 

3. DuPont’s recent motion for protective order asking the Court to block, ex 
ante, Kolon’s investigation of the Akzo matters has ripened the question of 
recusal under § 455(b)(2). 

The question of recusal under § 455(b)(2) has a particular urgency at this juncture of the 

antitrust litigation because of DuPont’s efforts to block discovery into the facts surrounding the 

Akzo cases and the global settlement that “resolved” that global litigation.  In view of the 

prominence the patent cases play in DuPont’s anticompetitive strategy, it should be beyond 

question that Kolon is entitled to conduct discovery about the Akzo Cases and the settlement.  

Because DuPont is asking the Court to declare this discovery irrelevant (and in effect, for the 

Court to grant partial summary judgment that the patent war cannot support elements of Kolon’s 

claims without affording an opportunity for discovery on the subject), this Court is now in the 

position of judging the legal effect of matters in which Your Honor’s former law partners were 

involved.  Thus, as in Rodgers, § 455(b)(2) is implicated, and mandates the Court’s recusal. 

This discovery may have revealed additional information mandating recusal, just as it 

may have revealed information that further proves Kolon’s claims.  Further, DuPont has now 

asked the Court to foreclose that discovery and any further investigation relating to the Akzo 

litigations altogether and to guarantee that Kolon will never know what that information would 

show.  In so doing, DuPont has implicated the requirements of § 455(b)(2) and Rodgers. 
 

                                                 
11 As Kolon has noted in other papers (see, e.g., D.I. 140 at 15), although DuPont has attempted 
to characterize the Fourth Circuit's findings as dicta, DuPont's position ignores not only the clear 
language of the opinion, but also the de novo status of the Fourth Circuit's review.  The Fourth 
Circuit’s de novo review required that a finding of error be followed by a review of the merits of 
the case to determine whether the error was harmless. 
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C. Recusal under § 455(b)(2) can not be waived and Kolon’s motion is proper at this 
juncture. 

 
1. Congress enacted § 455(e) to prohibit waiver of the grounds for recusal at 

issue here in order to foster public confidence in the judicial process. 

 By statute, a party cannot “waive[] . . . any ground for disqualification enumerated in 

subsection [455](b).”  28 U.S.C. § 455(e).  As courts have noted, “Congress was so concerned 

about the risk that a judge would be biased against a party if any of the circumstances listed in 

section 455(b) were present that it prohibited waiver of disqualification in those circumstances.”  

In re Bellsouth Corp., 334 F.3d 941, 975 (11th Cir. 2003).  See also Rice v. McKenzie, 581 F.2d 

1114, 1116 (4th Cir. 1978) (“If a judge is disqualified under one of the specific provisions of 

subsection (b), he may not accept a waiver of his disqualification by counsel and parties.”). 

 Congress expressly made the prohibitions of § 455(b) mandatory and non-waivable to 

foster public confidence in the neutrality and impartiality of the judicial process.  As stated in the 

House Report accompanying the statute: 

Subsection (e) of the amended statute prohibits a judge from accepting from the 
parties a waiver of his disqualification where it is based on any of the specific 
situations set forth in subsection (b) . . . . [T]he committee believes that 
confidence in the impartiality of federal judges is enhanced by a more strict 
treatment of waiver.  There are approximately 667 federal judges, active and 
retired.  The statutes contain ample authority for chief judges to assign other 
judges to replace either a circuit or district court judge who becomes disqualified. 

H.R. REP. NO. 1453, at 6 (1974), reprinted in 1974 U.S.C.C.A.N. 6351, 6357 (emphasis added).  

 “[T]he focus has consistently been on the question whether the relationship between the 

judge and an interested party was such as to present a risk that the judge's impartiality in the case 

at bar might reasonably be questioned by the public.”  Preston, 923 F.2d at 735.  Mandatory 

recusal under the applicable provision of § 455(b)(2) does not turn on a judge in fact being 

prejudiced in the matter or having personal knowledge of disputed evidentiary issues in the 

matter.  Such circumstances are dealt with in other statutory sections on recusal.   Rather, section 

455(b)(2) addresses those limited circumstances where the judge’s association with his prior firm 

risks undermining public confidence in the judiciary because of the risk that the public might 
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reasonably question the judge’s impartiality based on that association.  This is one of those 

circumstances where the risk of undermining public confidence due to the association with 

counsel alone compels recusal under the express terms of the statute. 

2. The plain language of § 455 does not impose a restriction on the timing of the 
present motion and Congress considered and rejected such a restriction in 
enacting the statute. 

 Consistent with the mandate of § 455(e) that a party cannot waive “any ground for 

disqualification enumerated in subsection [455](b),” Congress included no timing requirement 

for when an issue of recusal must be addressed by the Court under § 455(b).12  Indeed, Congress 

considered a suggestion that it include a timeliness restriction for § 455 and declined to do so. 

 When amending the statute in 1974, members of Congress requested that the Department 

of Justice (DOJ) submit its views on the proposed amendments to § 455.  The DOJ submitted a 

letter in which it expressed approval of the legislation but recommended the following:  

“[C]onsideration should be given to adding a provision such as is embodied in 28 U.S.C. § 144 

to assure that applications for disqualification shall be timely made so as to prevent applications 

for disqualification from being filed near the end of trial when the underlying facts were known 

long before.”13    However, Congress rejected this suggestion:  although both the Senate and the 

House of Representatives proposed and approved amendments to the original bill subsequent to 

the DOJ’s letter, none of these amendments included or replaced language requiring timeliness.  

93 CONG. REC. S18682 (daily ed. Oct. 4, 1973); 93 CONG. REC. H10733 (daily ed. Nov. 18, 

1974); 93 CONG. REC. S19862 (daily ed. Nov. 21 1974). 

 As discussed further below, Kolon is unaware of any precedential opinion in which the 

Fourth Circuit has applied a timeliness requirement specifically to § 455(b).  Other courts have 

                                                 
12 In fact, § 455(b) does not require an affidavit or motion by the plaintiff.  Rather, it is the 
Court’s responsibility to identify the grounds for recusal.  Liteky, 510 U.S. at 548. 

13 Judicial Disqualification: Hearing Before the Subcomm. on Courts, Civil Liberties, and the 
Admin, of Justice of the H. Committeee on the Judiciary, 93d Congress 24 (1974) (report by W. 
Vincent Rakestraw, Assistant Attorney General) (emphasis added). 
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adopted differing approaches to the question.  While a number of courts have judicially inferred 

a timeliness requirement for § 455(a), there is a circuit split concerning whether timeliness is 

required under § 455(b). Where applied, the difference in treatment is based upon the subsections 

differing subject matter and the non-waiver provisions of § 455(e), which expressly apply to 

“any ground” under § 455(b) but do not mention § 455(a).  See generally Liteky v. United States, 

510 U.S. 540, 567 (1994) (“The broader reach of § 455(a) is confirmed by the rule permitting its 

more comprehensive provisions, but not the absolute rules of § 455(b), to be waived.”) 

(Kennedy, J., concurring); Liljeberg v. Health Servs. Acquisition Corp., 486 U.S. 847, 860 n.8 

(1988) (stating that there are “important differences” between subsection (a) and (b)).   

 For example, the Seventh Circuit in SCA Servs., Inc. v. Morgan, 557 F.2d 110 (7th Cir. 

1977) considered the non-waiver provision of § 455(e) and the legislative history of the statute in 

holding that there was no timeliness requirement under § 455.  The Seventh Circuit explained: 

The provisions are mandatory; they are addressed to the judge and require that he 
disqualify himself in certain circumstances.  They were adopted because the 
drafters of the statute believed “that confidence in the impartiality of federal judges 
is enhanced by a more strict treatment of waiver.”  They impose no duty on the 
parties to seek disqualification nor do they contain any time limits within which 
disqualification must be sought.  Moreover, although the Department of Justice 
recommended that the new section 455 should include some limitation of time “to 
prevent applications for disqualification from being filed near the end of a trial 
when the underlying facts were known long before,” Congress did not incorporate 
this recommendation in the statute.  Because it is obvious that any decision to deny 
disqualification based on grounds of waiver and estoppel would frustrate the 
purpose of the statute, these defenses to the petition are without merit. 

Morgan, 557 F.2d at 117 (footnote and internal citations omitted) (quoting H.R. Rep. No.   93-

1453, 93d Cong., 2d Sess. 9 (1974), U.S.C.C.A.N., 1974, at 6357-58).  Subsequent decisions in 

the Seventh Circuit have questioned the extent of Morgan’s applicability, but have expressed that 

such questions are directed to timeliness under § 455(a), not § 455(b), and generally 

distinguished between the two subsections.  See, e.g., United States v. Murphy, 768 F.2d 1518, 

1539 (7th Cir. 1985) (noting that § 455(e) permits waiver of “the ‘appearance’ of impropriety 

issues under § 455(a) but not to any actual conflict of interest under § 455(b)”); Union Carbide 
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Corp. v. U.S. Cutting Service, Inc., 782 F.2d 710, 716 (7th Cir. 1986) (considering timeliness “at 

least where the ground for disqualification is merely an appearance of partiality”); Nobelpharma 

Ab. v. Implant Innovations, Inc., 930 F. Supp. 1241, 1266 (N.D. Ill. 1996), aff’d, 141 F.3d 1059 

(Fed. Cir. 1998) (“uncertainty [regarding Morgan] more concerns its holding on § 455(a) than on 

§ 455(b)”). 

 In contrast, the Fifth Circuit applied its own balancing of the policies considered by 

Congress and elected to judicially infer a timeliness requirement in both sections 455(a) and (b).    

See United States v. York, 888 F.2d 1050 (5th Cir. 1989).  Some other circuits have followed the 

Fifth Circuit’s approach. 

 Taking yet another approach, the Federal Circuit has concluded that § 455 does not 

support a timeliness bar.  Polaroid Corp. v. Eastman Kodak Co., 867 F.2d 1415, 1418 (Fed. Cir. 

1989).  As the court explained: “[a] motion to vacate an order of a judge alleged to have violated 

§ 455(b) necessarily occurs after the date of the alleged violation.  There being no statute or rule 

limiting the time within which such motion may be filed, its filing cannot properly be described 

as either ‘timely’ or ‘untimely.’”  Id. at 1418 (emphasis added).  “Application of a ‘timeliness’ 

requirement requires a fixed point or bench mark from which the timeliness or untimeliness of an 

action can be measured . . . .  There is no such provision anywhere in section 455.”  Id.  Noting 

that the statute’s purpose was to impose a duty to act on the judge, not on the parties, it stated 

further:  “Nor could there be [a timeliness requirement].  The statute deals only with action of a 

judge.  It has nothing to do with actions of counsel.”  Id (emphasis added).  Having concluded 

that the statute did not support an independent timeliness bar, the court in Polaroid explained:  

“The passage of time is merely one factor . . . the concept of ‘timeliness’ merges into and is 

subsumed in the concepts of ‘equity’, ‘fairness’, and ‘justice.’”  Id. at 1418-1419.  See also In re 

Kensington Int’l Ltd., 368 F.3d 289, 312 (3d Cir. 2004) (“timeliness … is but one of the factors 

which engages a court’s discretion in determining whether a judge shall be relieved from its 

assignment”). 
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 While the Fourth Circuit has held that timeliness is required under § 455(a), it has not 

applied such a requirement specifically to § 455(b) in a published decision.  In United States v. 

Owens, 902 F.2d 1154 (4th Cir. 1990), the Fourth Circuit stated that a timeliness requirement is 

“judicially implied in § 455”; however, it cited authority limited to § 455(a) and never mentions 

§ 455(b).  Owens, 902 F.2d at 1155.  The Owens decision cited to Delesdernier v. Porterie, 666 

F.2d 116 (5th Cir. 1982), which made explicit that its ruling did not apply to § 455(b).  See 666 

F.2d at 121, 123 n.3 (“Because Delesdernier only raised a motion for disqualification under § 

455(a) as an issue, we need not decide if considerations of timeliness would be different under § 

455(b).”).14  Similarly, Newport News Holdings Corp. v. Virtual City Vision, Inc., No. 09-1947, 

2011 WL 1467183, at *3 (4th Cir. Apr. 18, 2011) dealt with § 455(a).15   

 In contrast, the Fourth Circuit specifically addressed § 455(b) in Rodgers.  In that case, 

the Fourth Circuit reversed the denial of a motion under § 455(b) without reference to any 

timeliness requirement notwithstanding the fact that it was filed on the eve of trial.  See Rodgers, 

537 F.2d at 1198 (granting recusal less than two weeks before trial was scheduled to begin). 

 Imputing some indeterminate timeliness requirement into § 455(b) is inconsistent not 

only with the legislative history and Congress’s stated intention that § 455(e) embody a “strict 

treatment of waiver,” it is contrary to the plain language of the statute itself.  Section 455(e) 

                                                 
14 Owens also cited to Satterfield v. Edenton-Chowan Bd. of Educ., 530 F.2d 567 (4th Cir. 1975).  
However, Satterfield did not address any provision of § 455. See 530 F.2d at 577 (rejecting 
argument that school board members should have been disqualified from a public hearing on 
nonrenewal of contract). 

15 In two unpublished opinions, the Fourth Circuit has addressed timeliness along with other 
grounds in connection with § 455(b).  See United States v. Taggart, 983 F.2d 1059, No. 92-6468, 
1993 WL 10876, at *3-4 (4th Cir. Jan. 21, 1993) (finding untimely a recusal motion brought 
under 144, 455(a), and 455(b)(1) (unpublished); United States v. Sarno, 41 F. App’x 603, 608-09 
(4th Cir. 2002) (citing untimeliness as one factor supporting a finding that the district court did 
not abuse its discretion in denying a recusal motion under section 455(b)(5)(ii)) (unpublished); 
cf. Fourth Circuit Rule 32.1 (“Citation of this Court’s unpublished dispositions . . . in the district 
courts within this Circuit is disfavored, except for the purpose of establishing res judicata, 
estoppel, or the law of the case.”).  As with Owens, these unpublished opinions cite to authority 
that dealt only with issues under § 455(a) or that did not address any provision of § 455 at all. 
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prohibits courts from accepting a party’s waiver of any ground for recusal under § 455(b) and 

neither section includes any timing requirement.  Grafting an unwritten timing requirement on § 

455(b) would result in a party being able to impliedly waive rights by the passage of time that the 

same party is prohibited from willingly and affirmatively waiving.  Such an approach would 

render § 455(e) illogical if not inoperable and would be contrary to established principles of 

construction.  Furthermore, it is the Court’s responsibility and obligation to recuse; a party is not 

required to file an affidavit or motion.  See Liteky, 510 U.S. at 548; Polaroid, 867 F.2d at 1418.  

In short, the plain language of the statute does not support imposition of a threshold timeliness 

requirement for a motion under § 455(b)—indeed, it does not require a motion by a party at all.  

Judicially inferring such a requirement is contrary to the language and structure of the statute, its 

legislative history, and Congress’s stated purposes in enacting the law as it did.   

3. Bringing the present motion was appropriate and necessary at this point in 
the case. 

 Bringing the present motion at this time is proper even if a timeliness requirement were 

included in § 455(b).  As explained above, this Motion is being brought at this time because of 

DuPont’s request that the Court block discovery into the Akzo Cases, in effect seeking partial 

summary judgment that the evidence cannot support elements of Kolon’s claims.  While further 

discovery into the Akzo Cases may well uncover further facts regarding the involvement of 

McGuireWoods that would further support this Motion, the fact that DuPont has resisted 

production and has moved for a Protective Order has triggered Rodgers and § 455(b)(2).  There 

is no obligation to move ex ante based on the possibility of discovery revealing these issues.  

Black, 490 F. Supp. 2d at 649.  However, DuPont’s protective order motion -- seeking to 

foreclose discovery categorically into matters specifically alleged to support elements of the 

counterclaim -- brings the matter within Rodgers.  Kolon brings this motion prior to the Court’s 

decision on that contested issue. 

 Here, Kolon has made diligent efforts throughout this case to obtain discovery that would 

inform the extent of McGuireWoods’ involvement in the Akzo litigation.  However, Kolon’s 
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efforts have been delayed, if not entirely frustrated, by DuPont’s refusal either to allow complete 

discovery or to make a complete disclosure of its own accord to ensure compliance with the 

statute and the Rules.  Given concerns about public confidence, DuPont’s gamesmanship can 

hardly be defended. 

 Despite its repeated efforts to obtain discovery into the Akzo litigation, the record still 

does not completely show what role McGuireWoods played in the filing and management of the 

case, although it is clear that McGuireWoods referred the Complaint to patent counsel and 

participated directly and extensively in the patent litigation.  Even more importantly, Kolon is 

unaware of what role, if any, McGuireWoods had in formulating settlement strategy, and in 

negotiating and enforcing the global settlement with Akzo, which are of central importance to 

Kolon’s claims.  DuPont cannot, therefore, make a colorable claim that Kolon had knowledge of 

the relevant facts and sat on its rights.  Kolon, simply put, has not had full disclosure to finally 

determine the full extent to which McGuireWoods’ conduct will be “at issue” in the case at bar, 

because DuPont controls that information and has refused discovery.  Now, DuPont has asked 

Your Honor to foreclose discovery into the Akzo litigations entirely.  DuPont should not be 

heard to argue that Kolon ought to have moved earlier, when DuPont itself ensured that the full 

facts could not be known by avoiding disclosure, only to argue that discovery should not proceed 

either.  

 Had DuPont provided discovery, then Kolon could make a relevance determination, 

including the extent of Your Honor’s involvement and that of your former partners, with all of 

the facts. 

 Instead, DuPont now calls on Your Honor to enter a protective order to keep the facts from ever 

coming to light so that such a determination cannot be made.  As a result, Your Honor’s 

adjudication of these discovery disputes is impermissible under § 455(b)(2).  This motion is 

timely and recusal is required.   

This is not a case where Kolon was lying in wait with facts relevant to recusal that may 
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be unknown to the Court.  Here, the Court and DuPont were most knowledgeable about the 

relevant facts; indeed, Section 455(b) does not even require a party motion or affidavit, 

“plac[ing] the obligation to identify the existence of those grounds upon the judge himself.”  

Liteky, 510 U.S. at 548 (discussing 455(b)(1)).  Moreover, DuPont and McGuireWoods have 

superior knowledge to Kolon of the nature of the Akzo litigation.  Kolon should not be penalized 

when DuPont failed to raise this matter to the Court, despite an equal obligation to do so.  See 

United States v. Shaffer Equip. Co., 11 F.3d 450, 457 (4th Cir. 1993) (“it is important to reaffirm, 

on a general basis, the principle that lawyers, who serve as officers of the court, have the first 

line task of assuring the integrity of the process”); Bd. of License Comm'rs v. Pastore, 469 U.S. 

238, 240 (1985) (counsel is under continuing duty to inform the court of any development that 

could affect the outcome of the litigation).  Given the centrality of the Akzo-related matters still 

pending before the Court, recusal is proper. 

D. Recusal is further warranted to ensure compliance with Canon 3 of The Code of 
Conduct for United States Judges 

Canon 3 of the Code of Conduct for United States Judges mandates that:  

[a] judge shall disqualify himself or herself in a proceeding in which the judge’s 
impartiality might reasonably be questioned, including but not limited to instances 
in which…(b) the judge served as a lawyer in the matter in controversy, or a 
lawyer with whom the judge previously practiced law served during such 
association as a lawyer concerning the matter….   

Canon 3C(1)(b).   As discussed above, Your Honor’s former firm, McGuireWoods, was involved 

in the representation of DuPont in the Akzo Cases, which form a basis of Kolon’s antitrust 

claims, rendering the Akzo Cases a matter in controversy pursuant to Rodgers.  For that reason, 

Your Honor should disqualify himself from further involvement in this litigation pursuant to 

Canon 3 of the Code of Conduct for United States Judges.  The direct involvement of 

McGuireWoods, Your Honor’s involvement with Fitzpatrick Cella in the matter, and the 

memoranda documenting DuPont’s use of the patent litigations as a key part of its campaign to 

“aggressively” stifle competition, all are sufficient to compel recusal to avoid any question of 
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impartiality that might undermine public confidence in the judiciary. 

E. Recusal is Further Warranted to Avoid the Appearance of Impropriety Under § 
455(a). 

 In addition to supporting recusal under § 455(b), McGuireWoods’ involvement in the 

Akzo litigations, including Your Honor’s personal involvement, warrants recusal under § 455(a) 

to avoid the appearance of impropriety.  Section 455(a) is a separate, independent basis for 

disqualification. In re Federal Deposit Ins. Corp., 835 F.2d 874, 3, n. 3 (4th Cir. 1987) (per 

curiam) (unpublished).  Section 455(a) is a “catchall” provision which, by its nature, 

encompasses and is broader than scenarios delineated in § 455(b)(1). Abbott v. Suntrust 

Mortgage, Inc., No. 3:08cv665, 2009 WL 971266, at *3 (E.D. Va. Apr. 8, 2009) (Payne, J.) 

(citing Liteky, 510 U.S. at 548).  

 Section 455(a) requires recusal when impartiality “might reasonably be questioned.”  28 

U.S.C. § 455(a).  This objective standard addresses the risk of the appearance of impropriety in 

view of all of the facts and circumstances.  The goal of the statute is to promote public 

confidence in the impartiality of the judicial process.  Rice v. McKenzie, 581 F.2d 1114, 1116 

(4th Cir. 1974) (citing H.R. Rep. No. 93-1453, 93d Cong., 2d Sess. (1974), reprinted in 1974 

U.S.C.C.A.N., pp. 6351, 6354-55 (emphasis added)). 

  As noted above, McGuireWoods actively represented DuPont in the Akzo patent 

litigations at a time Your Honor was a partner in the firm.16  The improperly limited discovery to 

date (which came from the Fitzpatrick Cella firm’s files), indicates Your Honor had some 

participation in that representation.  The scope of Your Honor’s participation and that of 

McGuireWoods remains unclear, as Your Honor does not have any recollection of being 

involved in the matter and DuPont has resisted discovery that might permit it to be assessed and 

now asks Your Honor to foreclose any further discovery relating to the Akzo litigations.     

                                                 
16 It is unclear whether Your Honor chaired the firm’s litigation department at any relevant time 
during the Akzo litigations. 
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Indeed, it was not until trial in the trade secrets case that Kolon learned that Your Honor had a 

discussion with counsel for DuPont during the Akzo litigation.  With respect to Exhibit 23, 

which references this discussion:  (1) DuPont, reviewed and analyzed the documents in sufficient 

detail to identify the attorneys on the communications (Your Honor and Joseph Fitzpatrick) to 

assert a claim of privilege over them;17 (2) did not disclose them to Court and withheld them 

from production to Kolon; and (3) having withheld them under a claim of privilege, provided a 

strikingly incomplete privilege log that did not list any authors or recipients (such as Your 

Honor) for the withheld documents. 

 Now, with the extent of McGuireWoods’ and Your Honor’s involvement, whatever the 

full extent may be, with the representation of DuPont in the Akzo litigations unclear, DuPont 

asks Your Honor to enter an order categorically blocking any further discovery regarding those 

litigations.  Independent of the grounds for recusal under § 455(b), ruling on DuPont’s request 

against the backdrop of the record to date and the Fourth Circuit’s decision would create an 

appearance of impropriety and the sort of questions by an outside observer regarding the 

impartiality of the process addressed by § 455(a).18 
 

CONCLUSION 

For the reasons discussed above, Kolon respectfully requests that this Court grant the 

motion for recusal pursuant to 28 U.S.C. § 455(b)(2) and assign this case to another district court 

                                                 
17 When these documents were finally disclosed, Your Honor dismissed DuPont’s claim of 
privilege (“The fact that you've got something in your briefcase does not make it privileged.”).  
Trial Tr. 415:22-417:22.   

18 See Rice, 581 F.2d at 1115, 1117 (district judge who did not recall participating in a case as a 
state judge, but admitted he “probably had participated” in the earlier case based on its timing, 
was disqualified by the Fourth Circuit under § 455(a) from federal habeas corpus proceedings: 
“whether he recalled the case or the reasoning process which led him and his brothers of the 
Supreme Court of West Virginia to the decision they rendered, he did participate in the state 
court decision”). 

Case 3:11-cv-00622-REP   Document 248    Filed 11/30/11   Page 30 of 34 PageID# 8595



 

 - 31 -  

judge unaffiliated with McGuire Woods LLP.  Kolon further requests that all pretrial decisions 

rendered by this Court be vacated, and that the Court revisit its refusal to recuse himself from the 

trade secrets case even after the issue was raised by Kolon. 

 
Respectfully submitted this 30th day of November 2011. 
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