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I.  Introduction 

Plaintiff, the Federal Trade Commission (“Commission” or “FTC”), requests 

that this Court deny the release of $256,215.97 from Defendants’ frozen assets to 

pay attorneys’ fees and expenses sought by Defendants’ counsel, Venable, LLP 

(“Venable”).  Since this Court’s entry of the TRO, and subsequent Preliminary 

Injunction Order (“PI Order”), Defendants’ spending has been restricted to “actual, 

ordinary, and necessary” expenses, capped at $4500/month, to preserve assets for 

consumer redress or disgorgement.  Incredibly, knowing of this freeze on 

Defendants’ assets, Venable proceeded to staff the case with several attorneys, 

including two partners and bill a staggering 949 hours; counsel now seeks 

$406,215.97 (including turn-over of a $150,000 retainer) in legal fees and costs.  

Defense counsel incurred these large fees while doing little more than responding 

to garden–variety discovery and negotiating a proposed Final Judgment and Order 

(“proposed Order”), which is now pending with this Court.  The hourly rates billed 

and charges claimed are excessive, duplicative, and unsupported, and should not be 

awarded.   

II.  This Court should deny entirely the release of additional funds to pay 
 attorneys’ fees and expenses.   

At the outset of this litigation, the FTC sought a TRO with asset preservation 

in order to preserve sufficient assets for effective final relief to remedy 
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Defendants’ widespread deceptive practices.  (DE 3).  Defendants agreed to both a 

TRO and PI Order, which this Court entered on June 1, 2011, that freezes 

Defendants’ assets except for actual, ordinary, and necessary business and personal 

expenses, capped at $10,500 a month and $4,500 thereafter.  (DE 5).   

As Venable concedes, the PI Order applies equally to Defendants’ legal 

costs as any other expenditure.  Despite knowing of the freeze on Defendants’ 

assets, and despite the FTC’s refusal to agree to release more than the $150,000 

retainer already collected (PX 13, Sullivan Dec., ¶ 16), 1 Venable proceeded to bill 

949 hours, at exorbitant rates, without ever seeking Court approval for release of 

additional funds.  Venable “assumed the risk of not being paid” when it consented 

to represent Defendants knowing their assets were frozen.  CFTC v. Am. Metals 

Exchange Corp., 991 F.2d 71, 79-80 (3rd Cir. 1993); FTC v. Jordan Ashley, Inc., 

No. 93-2257-CIV, 1994 U.S. Dist. LEXIS 7577, at *10 (S.D. Fla. May 3, 1994); 

see also FTC v. Sharp, No. CV-S89-870, 1991 WL 214076 at *1 (D. Nev. July 23, 

1991) (attorney should know “payment of services [is] not guaranteed” when 

                                                 
1 Venable collected the $150,000 retainer from Defendants in two installments 
prior to entry of the PI Order, and reported the transactions in the financial 
reporting required by the TRO.  (PX 13, ¶ 6 and 8).  
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expenditures subject to Court approval).2  Venable compounded that risk by 

continuing to bill without seeking Court approval. 

This Court has wide discretion to deny entirely the release of frozen funds 

for attorneys’ fees to ensure that adequate funds are available for consumer redress 

or disgorgement.  Sharp, 1991 WL 214076 at *2; Jordan Ashley at *10; FTC v. 

RCA Credit Servs., LLC, 2008 WL 5428039 at *4 (M.D. Fla. Dec. 31, 2008).  

Other courts, in weighing the equities, regularly refuse or significantly limit the 

payment of legal costs from ill-gotten gains.  See, e.g., CFTC v. Noble Metals Int’l, 

67 F.3d 766, 775 (9th Cir. Nev. 1995); FTC v. World Wide Factors, 882 F.2d 344, 

347 (9th Cir. 1989) (citing CFTC v. Co Petro Mktg. Group, Inc., 700 F.2d 1279, 

1283 (9th Cir. 1983)); FTC v. Central Coast Nutraceuticals, Inc., 1:10-cv-04931, 

slip op. at 2 (N.D. Ill. May 29, 2011) (attached as PX 12).   

The $150,000 retainer, which the Commission assents to letting Venable 

keep, far from being “nominal,” is generous considering both the work performed 

in this case and the fees sought by other attorneys defending FTC cases in this 

                                                 
2 Nor do Defendants have the right to legal services they cannot afford.  SEC v. 
Quinn, 997 F.2d 287, 289 (7th Cir. 1993) (no right to “use the victim’s assets to 
hire counsel who will help him retain the gleanings of a crime”).  Certainly, no 
greater right accrues to civil defendants than criminal defendants, whom the 
Supreme Court has said do not have the right to use ill-gotten gains for attorneys’ 
fees.  Caplin & Drysdale, Chartered v. U.S., 491 U.S. 617, 626 (1989); Quinn, 997 
F.2d at 289; SEC v. Cherif, 993 F.2d 403, 417 (7th Cir. 1991); see United States v. 
Monsanto, 491 U.S. 600 (1989); accord FTC v. Assail, Inc., 410 F.2d 256, 266-267 
(5th Cir. 2005).   
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vicinage.3  Regardless of what Venable has billed, it has conducted only a modest 

amount of legal work in this case.  Defense counsel has filed no motions and 

issued no discovery requests or subpoenas.  (PX 13 ¶ 13).  Venable’s legal work 

consisted of filing two Answers; responding to an FTC motion to strike; 

responding to modest discovery requests; defending two days of depositions; and 

negotiating a final order remarkably similar to final orders entered into by similarly 

situated defendants.  (PX 13 ¶ 11).  This does not equate to 949 hours of billing, 

400 of which were for partner and of counsel time billed at the highest rates, and 

fees of $406,215.97.   

As the declarations of Messrs. Colin Bell (PX 9) and Rich Gallucci (PX 10) 

demonstrate, two attorneys who have litigated FTC cases in this court, fees of this 

amount are excessive for this type of case and amount of work.  Both Messrs. Bell 

and Gallucci charged substantially lower fees, $108,548.27 and $25,000 

respectively, to perform the same work and obtain similar outcomes.  (PX 9 ¶ 6 

and PX 10 ¶ 6).  As here, in both cases, the FTC sought and obtained preliminary 

injunctive relief; the FTC requested and obtained discovery from defendants; and 

the parties settled.  (PX 9 ¶ 7 and PX 10 ¶ 5).  Indeed, Mr. Bell arguably did more 

work than Venable at a fourth the cost, defending eight separate depositions (as 

                                                 
3 Defendants also have received more than $38,000 for business and living 
expenses, from which Venable could have sought payment.  (PX 1, Schools Dec., ¶ 
12).      
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compared to the two of Defendant Andrew Davidson in this case); arguing three 

separate injunction hearings; and representing his clients in both the FTC case and 

a parallel state action.  (PX 9 ¶¶7 and 8).    

Venable’s pleas that their costs were necessary because of the FTC’s “far 

reaching discovery demands” are baseless.  The FTC propounded standard 

discovery requests, consisting of 11 interrogatories and 23 itemized document 

requests, which sought the most basic of information and documents, including 

copies of advertisements and revenue records.  (PX 13 ¶ 11).  In fact, the 

documents Defendants ultimately produced in response were quite modest, 

consisting of approximately 17,000 electronic records, which were mostly emails 

downloaded from Mr. Davidson’s computer. (PX 13 ¶ 12).4  

This Court does not need to undertake a line-by-line analysis of Venable’s 

fee request to reduce it to an appropriate amount.  This is not a statutory fee-

shifting case where a court needs to apply a “lodestar” analysis to calculate 

reasonable attorneys’ fees.  This Court should look at the nature of the legal work 

performed and balance it with the public interest of maximizing the amount 

available for redress or disgorgement.  See, e.g , FTC v. Osborne, 69 F. 3d 543, 

                                                 
4 Venable also argues that this case is novel and implicates issues of first 
impression; a statement with which the Commission does not agree.  (DE 41 at 
10).  However, even if true, Venable fails to correlate that assertion with any work 
performed in this case.  
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No. 94-55615, slip op. at 2-3 (9th Cir. 1995) (district court “reasonably balanced 

the interests of [defendant] against victimized consumers” in limiting attorneys’ 

fees).  Balancing those interests, the $150,000 Venable already has received 

adequately and reasonably compensates it for the work performed in this matter 

and no further funds should be released. 

III. Venable’s sought hourly rates and billed hours are unreasonable even 
 under a lodestar analysis. 

As noted above, this is not a statutory fee-shifting case where the court must 

undertake a lodestar analysis, which entails “multiplying the number of hours 

reasonably expended by a reasonable hourly rate.”  Maldanado v. Houston, 256 

F.3d 181, 184 (3rd Cir. 2001); see also Hensley v. Ekerhart, 461 U.S. 424, 433 

(1993).5  However, should this Court choose to use that method as a guide, as the 

third-party declarations of Colin Bell, PX 9, and Rich Gallucci, PX 10, and the 

attached table setting forth FTC’s specific objections, PX 2, demonstrate, neither 

the number of hours nor the hourly rate Venable billed were reasonable for 

defending a FTC case of this type in this vicinage.   

                                                 
5 In the context of fee-shifting statutes, the party making the petition for attorneys’ 
fees bears the initial burden of showing that the hours worked and rates claimed 
are reasonable.  Hensley, 461 U.S. at 433; Rode v. Dellarciprete, 892 F.2d 1177, 
1183 (3d Cir. 1990); Levy v. Global Credit and Collection Corp., 2011 WL 
5117855, * 3 (D. N.J. 2011).  However, once the opposing objects to the requested 
fees’ reasonableness “by affidavit or brief, with sufficient specificity,” this court 
“has a great deal of discretion to adjust the fee award in light of those objections.”  
Rode, 892 F.2d. at 1183.    
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A. The number and type of hours billed are unreasonable.  

 This Court should exclude hours Venable did not reasonably spend.  Rode v. 

Dellarciprete, 892 F.2d. 1177, 1183 (3d Cir. 1990);  Bell v. United Princeton 

Properties, Inc., 884 F.2d 713 (3d Cir. 1989).  This includes hours that are 

duplicative, excessive, unproductive, redundant, or the result of overstaffing.  

Hensley v. Eckerhart, 461 U.S. 424, 434, (1983); Local Union No. 1992 v. Okonite 

Co., 34 F. Supp.2d  230, 237 (D.N.J. 1988); U.S. v. NCH Corp., 05-881, 2010 WL 

3703756  at *2 (D.N.J. Sept. 10, 2010); Interfaith Cmty Org. v. Honeywell Int’l, 

Inc., 426 F.3d 694, 711 (3d Cir. 2005).   

1. Failure to delegate work to lower-paid staff. 

  Venable’s exorbitant fees are largely the result of top-heavy staffing where 

partners did the work of associates (or less), associates did the work of support 

staff, and support staff did almost nothing.  Out of 949 hours billed, Venable billed 

42 percent (400.6 hours) to partners;53 percent (500.6 hours) to associates, and just 

5 percent (48.4 hours) to support staff.  (PX 1, Schools Dec., ¶ 3).  The Third 

Circuit has specifically decried “the wasteful use of highly skilled and highly 

priced talent for matters easily delegable to non-professionals or less experienced 

associates.”  Ursic v. Bethlehem Mines, 719 F.2d 670, 677 (3d Cir. 1983).  Nor 

should the court award attorney-billed rates to perform work that is clerical in 
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nature, such as filing, scheduling, or mailing.  Doe v. Ward, 282 F. Supp. 2d 323, 

335 (W.D. Pa. 2003). 

 By way of illustration, Mr. Larkin, a senior partner, billed time for such 

tasks as reviewing a standard confidentiality order (PX 2, item nos. 303, 342), 

which the FTC drafted, and even more mundane tasks such as communicating the 

costs associated with the repair of his client’s furnace.  (PX 2, item no. 484).  

“Routine tasks, if performed by senior partners in large firms, should not be billed 

at their usual rates.”  Ursic, 719 F.2d at 677.  Messrs. Larkin and Cohn, along with 

Ms. Maly, a highly-paid associate, spent inordinate hours preparing Defendants’ 

monthly expenditure reports, which typically were a half page.  (PX 1 ¶ 6.a).  Ms. 

Maly even billed time for preparing and filing Messrs. Cohn’s and Larkin’s pro 

hac vice petitions.  (PX 7).  Moreover, while the firm’s paralegals sat idle, these 

top three billers spent dozens of hours gathering and reviewing materials 

responsive to the FTC’s discovery requests.  (PX 1 ¶ 6.b and PX 2).   

2. Excessive billing and overstaffing for quantity and difficulty 
of work. 

 There is “no authority for rewarding non-stop meter running” of the kind in 

which Venable engaged.  Ursic, 719 F.2d at 677.   Although defense counsel 

claims efficiencies in having Messrs. Larkin and Cohn both participate in the case, 

there is no support for the level of Venable’s double-billing (and in some cases 

triple billing) for events such as hearings, calls with counsel for the FTC, and 
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depositions.  See generally PX 2; Apple Corps. v. Int’l Collectors Soc’y, 25 

F.Supp. 2d 480, 489 (D.N.J. 1998) (no need for two attorneys to attend court 

proceedings if only one attorney participates).  Even if the participation of Messrs. 

Larkin and Cohn, the two highest billers, was reasonably necessary, “one of the 

two should bill at the associate’s rate.”  Gonzalez v. Bustleton Services, Inc., 

CIV.A. 08-4703, 2010 U.S. Dist. LEXIS 85153, *7-8 (E.D. Pa. 2010).   

 Venable’s billed hours demonstrate excessive and duplicative staffing.  For 

example, a partner, Mr. Larkin, of counsel, Mr. Cohn, and a highly-paid associate 

all traveled to and attended a routine scheduling conference, where no issues were 

in dispute.  (PX 1 ¶ 7).  Also, in negotiating the PI Order, which the FTC drafted 

and varied little in substance from the TRO, Messrs. Larkin and Cohn each billed 

numerous hours in reviewing and communicating with one another about the 

document.  (PX 5).  Messrs. Larkin and Cohn, Ms. Maly, and another associate 

billed time for researching, preparing, and reviewing Defendants’ Response to the 

FTC’s Motion to Strike.  (PX 6).  Most remarkably, five attorneys, including 

Messrs. Cohn and Larkin, and Ms. Maly, on countless occasions, billed for work 

related to Venable’s fee petition, beginning as early as July 8, 2011 and 

continuously thereafter until the end of January 2012, for a total of 100 block-

billed hours.  (PX 8). 
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3. Undocumented and vague entries should be excluded. 

Some of the fees Venable claims are entirely undocumented.  Despite 

claiming the hours in its petition, these hours are missing from the invoices 

Venable submitted as documentation.  (DE 41-11 to 20); see Hensley v. Eckerhart, 

461 U.S. at 434 (The party seeking attorneys’ fees must state claimed hours with 

sufficient specificity for the court “to determine if the hours claimed are 

unreasonable for the work performed.”).  As noted in Exhibit 4, a total of $9,060 in 

claimed fees are unaccounted for in Venable’s monthly invoices.  (PX 1 ¶ 10 and 

PX 4).  This Court should automatically exclude that amount.   

In addition, this Court should not award hours billed that provide no basis to 

know what work was done.  Interfaith Community Org., 426 F.3d 694, 711-12; 

NCH Corp, 2010 WL 3703756 at *5.  As noted in Exhibit 2, there are more than a 

hundred entries in Defendants’ Exhibit P that have no description or are so vague 

as to prevent any meaningful analysis.  (PX 1 ¶ 5). 

B. Venable’s requested hourly rates are not reasonable for this 
vicinage. 

Venable’s claimed rates of $600 for Messrs. Larkin and Cohn, $300 for 

associates; and $190-$225 for paralegals and support staff  are excessive.  A 

reasonable hourly rate is calculated “according to the prevailing market rates in the 

community.”  Loughner v. Univ. of Pittsburgh, 260 F.3d 173, 180 (3d Cir. 2001).  
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In this vicinage,6 courts regularly have found the relevant legal market to be 

southern New Jersey, not New York or northern New Jersey.  Connor v. Sedgwick 

Claims Mgmt. Serv., Inc., No. 09-cv-1140 (NLH), 2012 WL 608483 at *3 (D.N.J 

Feb. 23, 2012) (finding relevant legal market to be Southern New Jersey; rejecting 

New York and northern New Jersey as the market); see also L.J. ex rel. V.J. v. 

Audubon Bd. of Educ., 373 Fed.Appx. 294, 298 (3d Cir. 2010) (affirming $250 

hourly rate because $400 not reasonable rate for attorneys practicing in southern 

New Jersey); D’Orazio v. Washington Township, 2011 WL 6717427 at *2 (D.N.J.  

Dec. 21, 2011) (southern New Jersey, not entire District of New Jersey, is the 

relevant legal market).  Thus, the courts have found reasonable attorney rates 

between $250 and $400, see, e.g., L.J. ex rel. V.J. at * 13 ($250); Connor at * 4-5 

($250); Weed-Schertzer v. Nudleman, Klemm & Goulb, No. 10-6402 (WJM), 2011 

WL 4436553 at * 5 (D.N.J. Sept. 23, 2011) ($325); Grant v. Omni Health Care 

Sys., 2010 WL 1799081 (D.N.J. May 4, 2010), at *1 ($225); and between $85 to 

$125 for paralegals.  Connor at * 296 ($85); Weed-Schertzer at *5 ($125). 

The only support Venable provides for its exorbitantly higher rates is a 

National Law Review Journal survey showing the average billing rates for a 

                                                 
6 Defense counsel incorrectly relies on the Third Circuit decision in Tenafly Eruv 
Assoc., Inc. v. Bourough of Tenafly, 195 Fed. Appx. 93 (3d. Cir. 2006) as a basis 
for finding New York City rates reasonable.  That court did not opine on the 
reasonableness of rates for this vicinage, but that of Northern New Jersey.  Indeed, 
Tenafly, New Jersey, the defendant in that case, is an affluent suburb of New York 
City.   
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handful of firms throughout New Jersey and Philadelphia.  However, as the 

declarations of Messrs. Bell, PX 9, and Gallucci, PX 10, demonstrate, attorneys 

who have defended FTC actions similar in scope and work in this vicinage billed 

market-bearing rates of $275 (Bell, 4 years experience) and between $325 and 

$350 (Gallucci,  9 years experience.).  (PX 9 ¶ 5 and PX 10 ¶ 4).  Even the senior 

partner at Mr. Bell’s firm, who worked only a few hours on the parallel state 

action, did not bill rates greater than $395.  (PX 9). 

 Defense counsel justifies its steep hourly rates because of Messrs. Larkin’s 

and Cohn’s, and Ms. Maly’s expertise.  However, courts expect that the higher the 

hourly rate charged based on skill and experience, the shorter time required to do 

the work.  Employers Ins. Co. of Wausau v. Harleysville Ins. Co. of N.J, No. 05-

4900, 2008 WL 5046838 at *4 (D.N.J. Nov. 20, 2008).  Courts consider billing 

efficiencies commensurate with counsel’s claimed experience, in weighing the 

reasonableness of sought billing rates.  A.V. v. Burlington Tp. Bd. of Educ., 

CIV.06-1534 (JBS), 2008 WL 4126254 at *5 (D.N.J. Sept. 3, 2008) (court awarded 

a top hourly rate of $250 while “insisting upon the high degree of efficiency and 

effectiveness that an attorney rating such a fee should demonstrate”), Bell, 884 

F.2d 713, 721 (3rd Cir. 1989) (quoting Ursic,719 F.2d 670, 677 (3d Cir. 1983) 

(“Excessiveness of time spent in light of an applicant’s expertise is a legitimate 

reason for reducing a fee award”)).   
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 Venable’s petition shows no efficiencies based on their purported 

experience.  Despite Mr. Cohn’s claimed substantial expertise in FTC law, on 16 

different occasions, with block-billed entries totaling 35.7 hours, he charged 

Defendants for researching and reviewing other FTC actions.  (PX 1 ¶ 8).  

Similarly, Messrs. Larkin and Cohn, and Ms. Maly devoted many hours to drafting 

and reviewing Defendants’ Answers, when each was identical, barring one clause, 

to the Answer Mr. Cohn and Ms. Maly had filed the previous day in a different 

FTC case.  (Compare DE 11 and 12 to PX 11).  Moreover, Mr. Larkin, who claims 

more than 21 years litigation experience and specific expertise in e-discovery, 

billed for countless hours on a case with discovery of little more than 17,000 

electronic documents, two depositions, and no motions practice except for the 

FTC’s Motion to Strike.  (PX 13 ¶¶ 11-13). 

C. A calculation of Venable’s reasonable attorneys’ fees and 
expenses would not exceed $150,000.  

Applying a lodestar analysis that reduces Venable’s hourly rates and hours 

billed based on its (1) failure to delegate work to lower-paid staff; (2) excessive 

and duplicative billed hours; and (3) claimed rates that far exceed rates 

commensurate with this forum and efficiencies realized in this case, yields a fee 

amount that is less than $150,000.  

As set forth in Exhibit 2, in which the FTC sets forth its specific objections 

to each time entry, Venable block billed most of the work for which it charged 
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Defendants.  This renders near impossible the task of parsing out the number of 

unreasonably billed hours for any one category of work.7  Accordingly, the 

Commission proposes halving the number of attorney hours billed (excluding 

paralegal and support staff time) to determine the number of “reasonably expended 

hours.” 

In addition, commensurate with the hourly rates Messrs. Bell and Gallucci 

charged, the rates that this Court previously has found reasonable, and the type of 

work performed, the Commission, as set forth in Exhibit 3, proposes a fee schedule 

of a $350 rate for both Messrs. Larkin and Cohn; $275 for senior associates; $225 

for junior associates; and between $75 and $ 100 for paralegals and other support 

staff. 

 Readjusting the hourly rates and hours billed on this basis reduces Venable’s 

fees to an amount well below $150,000.  (PX 1 ¶ 5). 

  

                                                 
7 The Third Circuit has recognized the obstacle block billing presents in 

reducing the number of hours on a case-by-case basis, explaining that “it would be 
nearly impossible, or at least extraordinarily burdensome,” to challenge categories 
of work.  Bell, 884 F.2d at 720.  
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IV. Conclusion 

 For the foregoing reasons, the Commission respectfully requests that the 

Court deny entirely Defendants’ application for the release of an additional 

$256,215.97 from their frozen assets to pay for attorneys’ fees and expenses.   

 
 Respectfully submitted,  

 
Paul J. Fishman      

United States Attorney 
Paul A. Blaine 
Assistant United States Attorney  
401 Market Street, 4th Floor  
Camden, NJ 08101  
Telephone: 856-757-5026 
Facsimile:  856-757-5137  
         
 
March 19, 2012 
  

   /s/ Laura M. Sullivan              
Laura M. Sullivan 
Elizabeth Tucci 
James A. Prunty 
Federal Trade Commission  
600 Pennsylvania Avenue, N.W. 
Mail Drop NJ-3212 
Washington, DC 20580 
Telephone:  202-326-3327 (Sullivan) 
202-326-2402 (Tucci) 
Facsimile:  202-326-3259 
lsullivan@ftc.gov; etucci@ftc.gov 
jprunty@ftc.gov  
 
Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 

I, Laura M. Sullivan, certify that on March 19, 2012, I served, via email 

(PDF attachment) and first-class mail as indicated below, copies of the 

foregoing Federal Trade Commission’s Response to Defendants’ Motion for Court 

Approval of Attorneys’ Fees and Costs Incurred, and attached Exhibits 1 through 

13, on the following counsel for Defendants Andrew Davidson and Circa Direct, 

LLC: 

Kristine Ann Sova (mail and email) 
Venable LLP 
1270 Avenue of the Americas 
25th Floor 
New York, NY 10020 
kasova@venable.com 
 
Edwin M. Larkin (pro hac vice) (email) 
Venable LLP 
emlarkin@venable.com 
 
Lameke E. Cannon (pro hac vice) (email) 
Venable LLP 
lecannon@venable.com 

 

 

/s/ Laura M. Sullivan 
Laura M. Sullivan 
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