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PRELIMINARY STATEMENT 

Respondents-Appellees Chevron Corporation (“Chevron”) and Texaco Petroleum Com-

pany (“TexPet”) (together, “Appellees”) respectfully ask this Court to supplement the record to 

include highly relevant evidence recently obtained by subpoena from Steven Donziger, an attor-

ney-advisor to Plaintiffs-Appellants (“Plaintiffs”) and others involved in the Lago Agrio litiga-

tion.  This startling and compelling evidence bears directly on the issues before this Court, was 

unavailable to Chevron until very recently, and may materially assist the Court in resolving this 

appeal.   

These newly obtained documents demonstrate conclusively that far from being “indiffer-

ent” about the “matter between Ecuador and . . . Chevron,” as Plaintiffs’ counsel claimed here, 

Dkt. 183-2 at 85:10-12, Plaintiffs have worked extensively with the Ecuadorian government and 

its American outside counsel, Winston & Strawn (“Winston”), for years, and have actively col-

laborated to wrongfully foist Ecuador’s liability for any unremediated pollution onto Chevron.  

In fact, Plaintiffs went so far as to “copy or blind copy you guys [Winston] on some internal 

emails that concern work we are going to do to help you get the fraud information together.”  Ex. 

9 at 1.1  “This will allow u the oppty to help influence our work . . . . ”  Id.  At Winston’s re-

quest, Plaintiffs even interceded with the Ecuadorian government in order to get Winston paid 

for past services rendered.  See Ex.10.  Far from “indifference” to whether Chevron or Ecuador 

is liable for remediation costs, a privilege log from Plaintiffs’ former counsel includes an agree-

ment not to sue Ecuador, even though its state-owned oil company, Petroecuador, has been the 

                                                 

 1 References to “Ex.” are to the exhibits attached to the Declaration of Randy M. Mastro, filed 
concurrently.  For exhibits that contain multiple Bates-numbered documents, citations indi-
cate the exhibit number, the Bates number of the document within the exhibit, and the page 
number of the Bates-numbered document (if there is more than one page). 
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sole operator of the consortium whose oil exploration is the subject of the underlying litigation in 

Lago Agrio.  See Ex. 2 at 10.   

The newly uncovered evidence further shows Plaintiffs’ sustained work with the Ecua-

dorian government to instigate false criminal charges against Chevron’s attorneys and to exploit 

those improper charges.  One of Plaintiffs’ Ecuadorian counsel noted, for example, the “pretty 

much irrefutable evidence of us collaborating with the fiscalia [Ecuadorian prosecutors] to get” 

Chevron’s attorneys criminally charged.  Ex. 17 at 2.  In late 2005, Donziger sent a memoran-

dum to one of his financial backers outlining a plan to “fully leverage the criminal investigation 

of the Chevron executives.”  Ex. 6 at DONZ00027919,  1.  Additionally, Donziger wrote in his 

newly produced personal notes that he believed the criminal case to be a “key issue” that could 

“force [Chevron] to the table for a possible settlement.”  Ex. 1 at DONZ00036266.   

The new evidence also makes it even clearer that Plaintiffs’ counsel engaged in extensive 

and improper collusion with the purportedly “independent” court expert, Richard Stalin Cabrera 

Vega (“Cabrera”).  As Donziger made plain, he wanted a court expert who would “totally play 

ball with us and let us take the lead while projecting the image that he is working for the court.”  

Ex. 1 at DONZ00027256, 30.  Donziger admitted that when Plaintiffs secured that expert, Plain-

tiffs dictated to him their “entire case and legal theory.”  Ex. 1 at DONZ00027256, 6.  Indeed, 

the environmental consulting company retained by Plaintiffs drafted the “independent” expert 

report essentially in its entirety.  See Ex. 37 at 1.   

Finally, the newly produced evidence further demonstrates the corrupt motives and bad 

faith with which Plaintiffs have pursued Chevron.  The evidence reflects Donziger’s efforts to 

intimidate the Ecuadorian judiciary into ruling in Plaintiffs’ favor.  On March 11, 2006, for ex-

ample, Donziger wrote in his personal notes that “the only way we will win this case is if the 
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judge thinks he will be doused with gasoline and burned if he rules against us. . . .  I like the 

judge–in February, I was sure we had lost the court with the perito demento [settling expert] re-

port.  But due to some good strateging [sic] and some counter-pressure, the court is now in play, 

up for grabs, and accessible.”  Ex. 1 at DONZ00036235.  He also wrote:  “I launched into my 

familiar lecture about how the only way the court will respect us is if they fear us—and that the 

only way they will fear us is if they think we have [s]ome control over their careers, their jobs, 

their reputations—that is to say, their ability to earn a livelihood.”  Ex. 1 at DONZ00027256, 55; 

see also id. at DONZ00036276. 

This new evidence is clearly relevant to claims Plaintiffs have put at issue in this appeal.  

Plaintiffs have argued that the Treaty Arbitration should be stayed or dismissed because Plain-

tiffs’ interests supposedly are not represented in that proceeding.  Pl.Br. 38.  Yet, as Chevron has 

brought to this Court’s attention, Plaintiffs and Ecuador have now, in several U.S. courts, effec-

tively repudiated their earlier assertions that they have “different interests, different claims, dif-

ferent rights and different standing,” JA-A-2102 at 73:21-22, by asserting a “common interest” 

privilege in their attempt to stop Donziger’s production of incriminating documents.  See Dkt. 

249-1.  The newly obtained evidence shows how thoroughly intermeshed these two purportedly 

“indifferent parties” really are—and have been for years.  It also disproves the notion that Plain-

tiffs’ interests are not being advocated in the Treaty Arbitration.  For years, Ecuador’s counsel 

has surreptitiously acted as willing advocates for Plaintiffs’ positions and interests in litigation in 

which Plaintiffs were not formally a party.   

Plaintiffs have further argued that Chevron should be equitably estopped from seeking re-

lief in the Treaty Arbitration and from “attempting to extinguish plaintiffs’ case.”  Pl.Br. 41.  As 

Chevron has repeatedly represented (see, e.g., Dkt. 189-2 at 4), however, and now categorically 
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reconfirms, it will not ask the Treaty Arbitration tribunal to prevent the entry of judgment in the 

Lago Agrio court.2  What Chevron seeks—and has the right to seek under international law—is 

relief to prevent Plaintiffs from taking their fraudulently obtained judgment from the Ecuadorian 

court and enforcing it against Chevron in countless jurisdictions around the world, which is pre-

cisely what Plaintiffs have stated they intend to do once judgment is entered. 

The newly discovered evidence confirms that Plaintiffs are planning an aggressive strat-

egy for enforcing the Lago Agrio judgment.  Donziger described the strategy as follows:  “If we 

get a judgment, we will move to enforce it immediately in the U.S. and not wait for the appeals 

in Ecuador, as is our right by law.  We will go with the sheriffs to take their furniture to satisfy 

the judgment if necessary.  After 14 years, we are not screwing around and we think courts will 

be very sympathetic to our position given the long delays by Chevron.”  Ex. 43 at 1.  Indeed, the 

Plaintiffs have considered obtaining interim relief from the Lago Agrio court to seize Chevron’s 

assets, and seeking attachment of Chevron’s assets in the United States and worldwide even be-

fore the Lago Agrio court issues a judgment.  For example, in an email to Donziger dated March 

2009, Pablo Fajardo (one of Plaintiffs’ lead Ecuadorian attorneys) wrote:  “The idea I’m trying to 

think about is:  We ask the judge to immediately rule to attach Chevron’s property or accounts, 

for the amount indicated in the Cabrera report, just as a precautionary measure. We argue that in 

                                                 

 2 Even absent this commitment and the evidence addressed in this Memorandum, any stay of 
this Treaty Arbitration at Plaintiffs’ behest would be unwarranted.  As Appellees have ex-
plained (see Dkt. 189-2, at 4 n.3), it is undisputed that much of the relief sought in the Treaty 
Arbitration—such as the request for relief from the sham criminal proceedings and the 
“moral damages” claim (both of which Judge Sand found to be arbitrable), as well as the re-
quest for indemnification—could have no possible impact on any legitimate interests of 
Plaintiffs, and thus Plaintiffs lack standing to dispute the arbitrability of those issues.  Plain-
tiffs (and Ecuador) have failed to offer any sufficient basis for overcoming the strong pre-
sumption in favor of arbitration.   
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light of the crisis … there is serious evidence that the company could declare bankruptcy, so in 

order to prevent an event that could affect the decision by the courts of justice, [we ask that] an 

attachment of property should be ordered until there is a final resolution.”  Ex. 44 at 1. 

Any consideration of Appellants’ request for a stay would be incomplete without the 

newly uncovered evidence of their corrupt conduct in connection with the Ecuadorian litigation.  

Appellants seek an equitable remedy, requiring a careful balancing of the equities as well as con-

fidence that the party seeking such relief comes to this Court with clean hands.  The newly un-

covered evidence conclusively demonstrates that Appellants have unclean hands and that the eq-

uities and the balance of harms tip dramatically in Appellees’ favor.  It would be a manifest mis-

carriage of justice for the Treaty Arbitration proceedings to be stayed in any respect for the bene-

fit of the very Plaintiffs who are perpetrating this fraud.  The Treaty Arbitration constitutes Ap-

pellees’ best opportunity to obtain relief against the Republic of Ecuador from a neutral tribunal 

empowered to remedy the fraud being perpetrated in Ecuador. 

Accordingly, the Court should grant Appellees’ motion and supplement the record on ap-

peal to include this compelling new evidence. 

BACKGROUND 

On October 20, 2010, Judge Lewis A. Kaplan of the Southern District of New York de-

nied motions to quash the subpoenas served on Donziger pursuant to 28 U.S.C. § 1782 and or-

dered production “forthwith” of all responsive documents.  Dkt. 235-2 at 8.  On October 20, 

2010, Judge Kaplan held that Donziger had waived any privilege claims by failing to produce a 

privilege log with his motion to quash.  Id. at 7.  On November 19, 2010, after Judge Kaplan had 

ordered production of all the documents, Ecuador belatedly sought leave to intervene to assert a 

“common interest” privilege over some of Donziger’s documents.  Dkt. 249-3, 249-4 at 3–6.  

Judge Kaplan denied Ecuador’s motion to intervene as untimely.  Dkt. 249-2 at 27–31.  After 
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Plaintiffs unsuccessfully sought two separate stays from this Court, No. 10-4341, Dkt. 4, 118; 

Dkt. 120, 194, Donziger produced what he represented were all the responsive documents, see 

No. 10-4341, Dkt. 190-1 at 2.  This Court also denied Ecuador’s application for a stay.  Case No. 

10-4850, Dkt. 10. 

Plaintiffs’ and Donziger’s appeals of Judge Kaplan’s Order requiring production are now 

pending, No. 10-4341, as is Ecuador’s appeal of the denial of leave to intervene, No. 10-4850.  

On December 9, 2010, a three-judge panel consisting of Judges Cabranes, Chin, and Korman 

(E.D.N.Y., sitting by designation) heard oral argument in the former appeal.  

FACTUAL SUMMARY 

I. The Newly Obtained Evidence Shows That Plaintiffs Have Continuously Colluded 
With the Ecuadorian Government to Inflict Significant Harm on Chevron. 

Plaintiffs have represented to this Court and numerous others that they have not been col-

luding with Ecuador to rig the Lago Agrio trial’s outcome or instigate false criminal proceedings 

against Chevron lawyers to undermine the 1998 release.  In addition, Ecuador has represented 

that, at most, communications between the two parties have been limited to the need for counsel 

for Ecuador to get up to speed on matters pertinent to the Treaty Arbitration.  The newly ob-

tained evidence demonstrates that those representations are false.   

A. The Newly Obtained Evidence Confirms That Ecuador and Plaintiffs Have 
Collaborated Far More Extensively Than They Have Admitted. 

Plaintiffs have long insisted to various courts that “[w]e are not the Republic of Ecuador.  

We have different interests, different claims, different rights and different standing.  We are not, 

contrary to their allegations, stalking horses for the Republic.”  JA-A-2102 at 73:20-23.  Ecuador 

has maintained that its only interest is in the Treaty Arbitration, declaring itself “a footnote to the 

dispute between the Lago Agrio plaintiffs . . . and Chevron . . . .”  Ex. 49 at 100:3–9.  And coun-

sel for Plaintiffs made to this Court similar, unambiguous representations of “indifference” be-
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tween Chevron and Ecuador:   

JUDGE RAGGI:  Are you indifferent as to who pays? 

MR. ABADY:  We are indifferent, but that’s a matter between Ecuador and 
Chevron.  What--what we believe we’re ent- 

JUDGE RAGGI:  Then how are you harmed by this arbitration if in the end 
you’re going to wind up with possibly a 

MR. ABADY:  Well-- 

JUDGE RAGGI:  --a payment by Ecuador? 

MR. ABADY:  One thing I would caution the Panel; it’s not--we don’t nec-, we 
don’t really have a dog in that fight. 

Dkt. 183-2 at 85: 8–20. 

The new evidence conclusively demonstrates that this supposed separation between 

Plaintiffs and Ecuador is a knowingly false pose.  As Chevron pointed out in a November 30, 

2010 Letter to the Court filed under Federal Rule of Appellate Procedure 28(j), Appellants have 

recently asserted a “common interest” privilege.  See Dkt. 249-1.  The newly obtained docu-

ments reveal that Appellants’ “common interest” is nothing other than the illicit, pecuniary inter-

est in forcing Chevron to foot the bill for environmental remediation for which Petroecuador is 

exclusively responsible.  On Tuesday, December 7, 2010, in a related § 1782 action, Cristóbal 

Bonifaz, an attorney who previously represented Plaintiffs, submitted his privilege log, which in-

cludes a document described as “Agreement not to sue Ecuador.”  Ex. 2 at 10 (Entry CH-270-

285).  Although the document itself has not yet been produced, this privilege-log entry strongly 

suggests that Plaintiffs and Ecuador have for many years had an express arrangement by which 
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Plaintiffs would not sue Ecuador.3  This, in implicit or explicit exchange for Ecuador’s coopera-

tion and assistance in Plaintiffs’ Lago Agrio suit—including resisting Chevron’s efforts to obtain 

a neutral forum for its claims, as in the current Treaty Arbitration.  See Ex. 3.  Furthermore, 

Plaintiffs have discussed with the Republic of Ecuador the potential for the government to “re-

ceive funds that might come out of a settlement” with Chevron.  Ex. 20.  And the Republic and 

Petroecuador even provided funds to Plaintiffs to pay for expert reports in the Lago Agrio litiga-

tion.  Exs. 18, 19; see also Ex. 28.  In a word, Plaintiffs are, in fact, “stalking horses” for Ecua-

dor, and Ecuador is no “footnote” to the dispute between Chevron and Plaintiffs, but rather has 

been a central character for some time. 

Other newly obtained evidence confirms this.  Communications between Plaintiffs and 

Winston (after the latter was hired by Ecuador in early 2006) have ranged far beyond the AAA 

arbitration.  In an email dated August 22, 2006, Donziger informed Joseph Kohn (an early finan-

cial backer and advisor) that he was going to Quito “to organize the fraud evidence for Winston.”  

Ex. 8 at 1.  A day later, Donziger emailed Neil Mitchell, Eric Bloom, and others to tell them:  “If 

you are cool with it, I am going to occasionally copy or blind copy you guys on some internal 

emails that concern work we are going to do to help you get the fraud information together.  This 

will allow u the oppty to help influence our work so we can both have the assurance that we are 

maximizing efficiencies and not wasting time as this fluid situation evolves.”  Ex. 9 at 1.  And in 

November 2006, Donziger commented on a deposition of Reis Veiga, asking Winston “to keep 

RV on the hot seat for as long as possible and press him in a number of areas that will make him 

                                                 

 3 Donziger also emailed Kohn that “PetroEcuador’s new lawyer, Raul Moscoso, is an ally.  He 
is willing to consider filing a civil suit against Chevron in Ecuador to rescind the settlement 
contract, using the fraud claims that Winston withdrew in the Sand matter.”  Ex. 11 at 1. 
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uncomfortable.  We have wanted to depose him for years, so this is . . . a great oppty to up the 

pressure and elicit some good info.  Remember, the info on the fraud issue is still useful for us in 

Lago and in the ongoing criminal investigation in Ecuador . . . .”  Ex. 12 at 1–2. 

Echoing this strategy, in an email exchange from October 2007 between Donziger, 

Bloom, and Mitchell, Donziger made a number of suggestions for an upcoming meeting with the 

PGE [Attorney-General of Ecuador].  Mitchell responded with some “‘unfiltered’ thoughts,” 

concluding, “I think the seeds we have planted are taking root and, when the right time comes 

and with support and direction from both above (Correa) and below (Winston), the PGE will sign 

off on a settlement.”  Ex. 16 at 1.   

Plaintiffs’ interest in using Ecuador and Winston as stalking horses was so strong that 

they even interceded with the government of Ecuador to ensure Winston was paid.  On October 

17, 2006, Raul Herrera (an attorney for Ecuador who used to work for Winston) complained to 

Donziger about Winston’s difficulties being compensated.  “I spoke to Raul Moscoso today,” 

Herrera wrote, “who told me that PEc [Petroecuador] agreed to sign the agreement with the AG 

(but sans Min of Finance) to pay our bills and that the Board of Directors of PEc had today ap-

proved the same. . . .  [But] I was told by the AG’s office that the Min of Economy Rodas refuses 

to sign the agreement because of some issue raised by his lawyers.”  Ex. 10 at 1.  Donziger re-

sponded:  “Our team is meeting with Rodas at 3 p.m. tomorrow . . . should we insist he sign the 

agreement?”  Id.  Herrera replied:  “I think it would be best.”  Id.; see also Ex. 13.  

B. The Newly Obtained Evidence Confirms That the Government of Ecuador 
and Plaintiffs Colluded to Nullify the 1998 Release and Instigate False 
Criminal Charges Against Chevron’s Attorneys. 

The new evidence refutes Plaintiffs’ claim to this Court that they “are not in bed with the 

Republic of Ecuador.”  Dkt. 183-2 at 84:17–18.  In fact, Plaintiffs and Ecuador have worked 

hand-in-glove to undermine the 1998 release and maliciously prosecute Chevron’s lawyers. 
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As early as May 10, 2005, then-Plaintiffs’ counsel Cristobal Bonifaz circulated an email 

to Donziger and others explaining that “[t]he Procurador is ready to file some kind of legal action 

against all who signed the 1998 cleanup agreement and that would include Perez Pallares and 

even possibly Reiss [sic] Vega [sic].  He has asked me to summarize for him all we know so far 

about all the sites that were part of the 1998 remediation agreement good and bad.”  Ex. 4 at 2.  

Cooperation with the authorities continued:  On January 31, 2006, Julio Prieto, another one of 

Plaintiffs’ Ecuadorian lawyers, informed Donziger that Prieto had met with the Attorney General 

of Ecuador, who wanted to initiate fraud proceedings against Texaco arising out of the 1995 con-

tracts.  Ex. 7 at 1.  Prieto noted that the Attorney General wanted to work together with Plaintiffs.  

Id.  And on October 1, 2007, Prieto emailed Plaintiffs’ legal team about a meeting regarding the 

prosecution the next day:  “Tomorrow we will meet with the Chief Justice of the Supreme 

[Court] to move this issue forward.”  Ex. 15 at 1.  Other members of the legal team understood 

the implications.  In one email exchange, Juan Pablo Saenz, one of Plaintiffs’ Ecuadorian coun-

sel, complained to Donziger about information he thought should not have been included in a 

press release:  “[I]f the guys at Jones Day [Chevron’s counsel] get a hold of this, it’s gonna hurt 

us.  It’s pretty much irrefutable evidence of us collaborating with the fiscalia [Ecuadorian prose-

cutors] to get Reis Veiga and Perez convicted.”  Ex. 17 at 2. 

Donziger had long realized the potential usefulness of a criminal investigation.  In late 

2005 he sent a memorandum to Kohn outlining a plan to “fully leverage the criminal investiga-

tion of the Chevron executives.”  Ex. 6 at DONZ00027919, 1.  The memorandum details plans to 

pressure Chevron to settle by leaking the investigation to the press and writing letters to the Se-

curities and Exchange Commission and Chevron’s Board of Directors.  In fact, Donziger wrote 

in his personal notes that he believed the criminal case to be a “key issue” that could “force 
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[Chevron] to the table for a possible settlement.”  Ex. 1 at DONZ00036266; see also Ex. 5. 

Donziger leveraged the relationship with Ecuador in other ways as well.  For example, at 

one point Donziger discussed colluding with the Minister of Energy to establish pollution stan-

dards after receiving test results.  See Ex. 14 at 1 (“We then want to propose these norms to the 

Ministry of Energy which governs these norms and whose Minister is a good friend of ours, so 

that the Ministry issues them as an official decree before the trial ends.”). 

C. The Newly Obtained Evidence Confirms That Plaintiffs’ Counsel and Con-
sultants Colluded Extensively With the “Independent” Court Expert. 

The newly obtained evidence confirms that Plaintiffs worked to ensure the appointment 

of Richard Stalin Cabrera Vega as the “independent”4 court expert and subsequently worked 

with him to produce his “independent” report. 

For example, six months before Cabrera’s appointment, on September 18, 2006, 

Donziger wrote Kohn asking for financing “to finish the inspections and begin the peritaje global 

[global expert report], capitalizing on the recent decision to cancel most of the remaining inspec-

tions . . . .”  Ex. 33 at DONZ00023859, 1.  In a February 2007 email exchange, Donziger and 

Plaintiffs’ Ecuadorian counsel discussed a strategy for getting the expert selected.  Ex. 34 at 1–3.  

Donziger’s personal notes report his interview with one candidate:  “I asked if he could be com-

fortable slamming them with a l0b judgment.  He answered yes to tall [sic], but I don’t know if 

he has the internal timber to pull it off but at this point I don’t see a Plan B.  Bottom line is that 
                                                 

 4 The Lago Agrio court ordered Cabrera to act independently of the parties and with complete 
transparency, stating that “the role of the expert is one of complete impartiality and transpar-
ency with respect to the parties and their attorneys” and requiring that Cabrera “observe and 
ensure . . . the impartiality of his work, and the transparency of his activities as a professional 
appointed” by the Court.”  Ex. 47 at 10, 12.  The collaboration between Plaintiffs and 
Cabrera reflected in the new evidence clearly violates these obligations, as well as the Lago 
Agrio court’s order that Cabrera be “responsible for the opinions, for the conclusions made 
by the professionals making up his team” and “use his own results.”  Id. at 3; Ex. 48 at 3. 
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he is an ‘insider’.  I see using E-tech to give him cover, but he has to totally play ball with us and 

let us take the lead while projecting the image that he is working for the court.”  Ex. 1 at 

DONZ00027256, 30.  And on March 1, 2007, Donziger wrote in his personal notes that, two 

days before, “the judge [had] called Richard [Cabrera] and asked him to recommend a perito 

[expert], which seemed odd to me if we had set it up that Richard [Cabrera] would be appointed, 

but according to Pablo [Fajardo] it is likely part of the judge’s complicated plan to protect him-

self.”  Ex. 1 at DONZ00027256, 10. 

Cabrera was no more independent after his appointment than before.  In February 2007, 

Donziger emailed Kohn to secure financing for a meeting on March 3, the purpose of which was 

to “nail down the Global and cost assessment, and how best to do the field work to support 

both.”  Ex. 35 at 1.  Donziger’s personal notes record his activities on March 3, 2007 at a meet-

ing between Cabrera and Plaintiffs’ experts:  “I spend [sic] the whole day making comments and 

mostly directing them to Richard [Cabrera].  We laid out our entire case and legal theory - what a 

benefit!  We need to do the same with the judge.”  Ex. 1 at DONZ00027256, 6.  Donziger then 

sent a memorandum to Kohn on March 12 entitled “E-Tech Peritaje Global Technical Support 

and Associated Budget.”  In the memorandum, Dick Kamp and Ann Maest of E-Tech (an envi-

ronmental organization) asserted, “The goals of E-Tech’s work described in this memo are to:  1) 

prepare a summary of existing information and data for the Peritaje Global and remediation cost-

ing; 2) organize and help execute a field sampling effort that will be used for the Peritaje Global 

and remediation costing.”  Ex. 36 at DONZ00024369, 1.  The role of Stratus Consulting—an en-

vironmental consulting firm retained by Plaintiffs—also is evident.  On February 27, 2008, 

Douglas Beltman of Stratus sent Donziger a “rough start of the Peritaje Global report” and asked 

Donziger if the draft was “on track in terms of tone, language level, and content.”  Ex. 37 at 1.  
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With this incriminating evidence now in the open, even Kohn has admitted that Plaintiffs’ con-

tacts with Cabrera “may have been outrageously improper conduct.”  Ex. 38. 

II. The Newly Obtained Evidence Demonstrates That Plaintiffs Come to This Court 
With Unclean Hands. 

Plaintiffs ask this Court for equitable relief, yet their own bad faith is now clear.  They 

litigated in Ecuador by intimidation, manipulation, and fabrication of evidence while concealing 

their actions from the courts in this country, all to secure an illicit return on their investment. 

A. The Newly Obtained Evidence Further Proves Plaintiffs’ Involvement in 
Threats Against and Intimidation of the Ecuadorian Judiciary. 

The newly obtained evidence shows that intimidation was a cornerstone of Donziger’s 

strategy.  In a personal-notes entry dated March 11, 2006, Donziger recounted some advice he 

had received:  “[T]he only way we will win this case is if the judge thinks he will be doused with 

gasoline and burned if he rules against us.  Given the morality or immorality of Ecuador’s justice 

system, that type of comment did not even shock me. . . .  I like the judge–in February, I was 

sure we had lost the court with the perito demento [settling expert] report.  But due to some good 

strateging [sic] and some counter-pressure, the court is now in play, up for grabs, and accessi-

ble.”  Ex. 1 at DONZ00036235.5  Shortly thereafter, Donziger observed that Plaintiffs had, “via 

intimidation, put an end to two lawsuits—the one about the Havoc inspections, and Camino’s 

lawsuit against” Donziger.  Ex. 1 at DONZ00036281.  Donziger reported a similar triumph in an 

email to Kohn:  “The judge, who is on his heels from the charges of trading jobs for sex in the 

court, said he is going to accept our request to withdraw the rest of the inspections save the four 
                                                 

 5 Donziger’s preference for this approach was firm:  “I launched into my familiar lecture about 
how the only way the court will respect us is if they fear us—and that the only way they will 
fear us is if they think we have [s]ome control over their careers, their jobs, their reputa-
tions—that is to say, their ability to earn a livelihood.”  Ex. 1 at DONZ00027256, 55; see 
also id. at DONZ00036248. 
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we still want to do. . . .  The judge also I believe wants to forestall the filing of a complaint 

against him by us, which we have prepared but not yet filed.”  Ex. 22 at 1. 

Other members of the team shared Donziger’s approach.  In a May 2006 email, Alejandro 

Ponce Villacis, Ecuadorian counsel to Plaintiffs, recommended that Plaintiffs ensure candidates 

for Attorney General knew that Plaintiffs would “not tolerate a ‘flexible’ position” regarding the 

Lago Agrio litigation.  Ex. 21 at DONZ00037228.  Intimidation was so much a part of Plaintiffs’ 

strategy that the newly obtained evidence contains more than one “plan of action” for the legal 

team in which the application of extra-legal pressure is an actual agenda item.  See Ex. 23 at 

DONZ00037146; Ex. 25 at DONZ00036221. 

B. The Evidence Shows That Plaintiffs, Their Attorneys, and Their Consultants 
Have Manipulated Damages Estimates, Fabricated Evidence, and Flouted 
the Law Throughout the Lago Agrio Proceedings. 

Previously disclosed material showed Plaintiffs’ willingness to invent facts in the service 

of Donziger’s unabashed view that “[f]acts do not exist, facts are created.”  Dkt. 240-2 at 8.  The 

newly obtained evidence sharpens the image.  Plaintiffs tampered with the judicial inspection 

process and manipulated damages estimates.  Moreover, Plaintiffs were quite aware that the sci-

entific evidence does not support their extravagant claims. 

During the judicial-inspection stage, Plaintiffs had trouble finding experts who would en-

dorse their position.  In a September 2004 email, for example, Monica Pereja (Ecuadorian coun-

sel to Plaintiffs) wrote to Donziger  that Plaintiffs would let Texaco “believe that we had ac-

cepted to stop the inspections for two weeks, when the truth was that ‘we’ needed the time to fin-

ish our work, and try to find the ‘perito’, that could do that job.”  Ex. 26 at 1.  Approximately a 

month later, as relations with Dr. Calmbacher (one of Plaintiffs’ judicial-inspection experts) 

soured, Donziger explained to a colleague that “[i]f Chuck [Calmbacher] does not cooperate, 

only ONE of the five sites for which we currently have samples is usable. But there is some 
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GOOD NEWS.  Remember that we have three other sites where the results have not yet come in, 

where Chuck is NOT the perito.”  Ex. 27 at 2. 

Regarding the manipulation of damages estimates, the examples in the newly obtained 

evidence are even clearer.  Donziger continued to use David Russell’s original, rough estimate of 

$6.15 billion in damages at least as late as 2006, see Ex. 31 at 1, even though Russell had made 

clear in an email dated December 12, 2004 that aspects of the cost estimates had not been “relia-

bly established.”  Ex. 29 at DONZ00036208.  Indeed, Russell felt Donziger’s use of his original 

estimate was so improper that he sent Donziger a “Cease and Desist” Letter berating Donziger 

for continuing to use the estimate, which Russell described as “heavily influenced by [Donziger] 

in the writing.”  Ex. 32 at 1.  Atossa Soltani, a member of Amazon Watch, wrote to Donziger in 

October 2005 to say she was “a little uncomfortable saying number of oil related deaths are into 

the thousands??  We have usually said much fewer in our prior materials.  San Sebastian says 

around 86 so I realized it is likely higher but what source can we back this up by?”  Ex. 30 at 2.  

But Donziger’s indifference to actual evidence persisted.  In an email exchange in No-

vember 2007, Douglas Beltman (of Stratus Consulting) approximated Chevron’s “unjust enrich-

ment” from pit maintenance at $530 million.  When Beltman tried to explain the basis for that 

figure, Donziger shot back, “pls [sic] read our submission carefully and make sure you don’t say 

or even suggest anything that backs away from the figures.  [R]emember, we said in the submis-

sion that the unjust enrichment would be on the order of billions of dollars (for everything, not 

just dumping).”  Ex. 39 at 1.  In late July 2008, Donziger asked Beltman for “a more complete 

analysis of the spending that carries forward from the current year to 10, 15, and 20 years into 

the future for what the gov [sic] will spend down there for ALL programs.”  Ex. 40 at 2.  

Beltman resisted, noting that “to do what you’re asking is to go well beyond the data . . .  I don’t 
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think it’s appropriate to simply extrapolate past numbers into the future . . . .”  Donziger replied, 

“[T]his is vital if we want to get the number up.”  Id. at 1. 

C. The Evidence Demonstrates That Plaintiffs and Their Agents Engaged in 
Large-Scale Fraud to Extort Billions of Dollars From Chevron. 

As the newly obtained evidence confirms, the purpose of Plaintiffs’ fraud was to collect 

“juicy checks” from Chevron.  Ex. 24 at DONZ00025654, 1.  Donziger attracted investors with 

the promise of large payouts, see, e.g., Ex. 41 at 1, though he also proposed using extra cash-

infusions to take some profit for himself before the case was over, see Ex. 42 at 

DONZ00030857, 2.  Donziger confided in his personal notes the payday he anticipated:  “I sit 

back and dream.  I cannot believe what we have accomplished.  Important people interested in 

us.  A new paradigm of not only a case, but how to do a case.  Chevron wanting to settle.  Bil-

lions of dollars on the table.  A movie, a possible book.  I cannot keep up with it all.”  Ex. 1 at 

DONZ00027256, 5. 

D. The Documents of Plaintiffs’ Agents Vindicate Chevron’s Repeatedly Ex-
pressed Concerns Regarding Spoliation of Evidence and the Need to Sub-
poena Critical Evidence. 

The newly obtained documents confirm that Plaintiffs are fighting a desperate, rear-guard 

action to avoid disclosing critical evidence, and that they are prepared to act in bad faith to do so.  

During the deposition of employees of Stratus Consulting in Colorado, Plaintiffs’ counsel Ilann 

Maazel sounded the alarm to his co-counsel:  “Unless we want the Stratus/Cabrera revelation to 

come out in CO, which seems like the worst possible place, we need to make our submission in 

Ecuador and fast.  Say, Tuesday.  We’ve bought over a month in CO and everywhere else but 

time is almost certainly about to run out.”  Ex. 45 at 2.  Eric Westenberger of Patton Boggs re-

sponded, “What about the following?  Appeal; move for stay; if we win with [Judge] kane [sic] 

great; if we lose, we produce whatever we want (narrow read); gd [Gibson Dunn] complains and 
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then we move for clarification.  If we lose again, we think about another appeal.”  Id. at 1.  

Donziger chimed in, “Like this approach.”  Id.  Even worse, after the deposition of David Chap-

man (another Stratus employee), Andrew Wilson, one of Plaintiffs’ attorneys, sent an email 

crowing, “Chapman did an excellent job of not remembering anything.”  Ex. 46 at 1. 

ARGUMENT 

I. The Court Should Permit Supplementation of the Record. 

Plaintiffs and Ecuador have urged this Court to take the extraordinary and legally base-

less step of enjoining the Treaty Arbitration.  See Pl.Br. 41; Ecua.Br. 56.  For the reasons set 

forth in Appellees’ brief, the Court instead should affirm Judge Sand’s judgment of dismissal.  

This result also is mandated by the compelling new evidence of Plaintiffs’ misconduct and un-

clean hands, which provides an alternative basis for affirmance.  If this Court nevertheless were 

inclined to consider some sort of injunction, a remand would be required so that the District 

Court could assess the newly discovered evidence and balance the equities in the first instance.  

The discovery of this evidence changes the circumstances of the case, which have rapidly 

evolved even after oral argument in this appeal.  “Ordinarily, ‘where circumstances have 

changed between the ruling below and the decision on appeal,’” and those circumstances have a 

bearing on the resolution of the issues, “‘the preferred procedure is to remand to give the district 

court an opportunity to pass on the changed circumstances.’”  New England Merchants Nat’l 

Bank v. Iran Power Generation & Transmission Co., 646 F.2d 779, 783–84 (2d Cir. 1981). 

Any consideration of Appellants’ request for issuance of a stay should be informed by the 

evidence presented by this motion, because that evidence bears directly on the propriety of equi-

table relief.  See Korn v. Franchard Corp., 456 F.2d 1206, 1208 (2d Cir. 1972) (“Since our deci-

sion has to be forward-looking, determining the cast of the proceedings from now on, we must 

take account of this new situation, just as we would if we were considering an injunction for the 
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future.”); see also PenneCom B.V. v. Merrill Lynch & Co., 372 F.3d 488, 493 (2d Cir. 2004) (Be-

fore a party is collaterally estopped from relitigating, that party “must be allowed discovery to 

collect evidence which might support a finding” that the opposing party “should be precluded by 

its own (alleged) misconduct from asserting the equitable doctrine of collateral estoppel.”). 

This Court “clear[ly]” possesses “authority” and “discretion” to “enlarge the record to in-

clude material not before the district court.”  Gibson v. Blackburn, 744 F.2d 403, 405 n.3 (5th 

Cir. 1984) (collecting cases); see United States v. Aulet, 618 F.2d 182, 187 (2d Cir. 1980) 

(“[A]ppellant fails to suggest what principle of law or equity would be served by [the court’s] 

thus shielding [itself] from the knowledge of what transpired below.”).  The documents submit-

ted herewith could not have been included in the District-Court record because Chevron obtained 

them two weeks ago (over seven months after entry of judgment in the District Court, and only 

after substantial briefing in the face of broad, improper, and ultimately unavailing assertions of 

privilege and undue burden by Donziger and Plaintiffs).  See Mastro Decl. ¶¶ 2–3; JA-A-2145.  

Supplementing the record to include the newly obtained evidence would advance “the interests 

of justice” by allowing this Court to avoid prematurely or inaccurately assessing the equities and 

the balance of harms and to properly consider the compelling evidence of Plaintiffs’ unclean 

hands, which is highly relevant to their request for extraordinary injunctive relief.  Gibson, 744 

F.2d at 405 n.3; see also Dakota Indus., Inc. v. Dakota Sportswear, Inc., 988 F.2d 61, 63–64 (8th 

Cir. 1993) (“interests of justice” required consideration of evidence not in district-court record 

where “misrepresentation, willful or otherwise, left the district court with an incomplete pic-

ture”). 

The newly uncovered evidence confirms what Appellees have long maintained:  Plain-

tiffs have actively colluded with the Ecuadorian government to nullify the 1998 release and in-
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demnification agreement, to bring and leverage false criminal charges against the Chevron attor-

neys who signed it, and to coerce the Lago Agrio court into issuing against Chevron a multi-

billion-dollar judgment.  That collusion reinforces what Appellees made clear in their brief:  The 

Treaty Arbitration is necessary “[t]o remedy th[e] travesty of justice and violation of interna-

tional law” that Plaintiffs and Ecuador have visited on Appellees.  Appellees’ Br. 2. 

II. The Rapidly Mounting Evidence of Fraud and Corruption Makes Clear That Eq-
uity Precludes a Stay of Arbitration for Plaintiffs’ Benefit. 

It is “fundamental” that “‘he who comes into equity must come with clean hands.’”  

Hermès Int’l v. Lederer de Paris Fifth Ave., Inc., 219 F.3d 104, 107 (2d Cir. 2000).  This is a 

“threshold inquiry that bars further consideration” of equitable relief, “not a mere factor to be 

weighed in balancing the equities.”  Id.  Unclean hands “close[ ] the doors of a court of equity to 

one tainted with inequitableness or bad faith relative to the matter in which he seeks relief, how-

ever improper may have been the behavior of the defendant.”  Precision Instrument Mfg. v. Auto. 

Maint. Mach. Co., 324 U.S. 806, 814 (1945); see id. at 814–15 (Equity requires a party seeking 

such relief to “have acted fairly and without fraud or deceit as to the controversy in issue.”). 

Plaintiffs ask this Court to equitably intervene on their behalf and bar Appellees from en-

forcing their Treaty rights.  But the newly discovered evidence makes clear that Plaintiffs have 

colluded with Ecuador for years, and that Ecuador and its counsel have intentionally acted as 

stalking horses for Plaintiffs’ interests in both the AAA litigation formerly before Judge Sand 

and in the challenges to the Treaty Arbitration.  Moreover, far from acting fairly or equitably, 

Plaintiffs have engaged in a massive and coordinated fraud and corruption campaign against 

Chevron throughout the Lago Agrio litigation, even agreeing not to sue Ecuador, the party re-

sponsible for their alleged harm.  This unlawful campaign has included Plaintiffs first manipulat-

ing the reports of their judicial-inspection expert and then arranging the staged appointment of 
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Cabrera as the sole expert on damages so that they could present their unsupported damage theo-

ries as the “independent” assessment of a “neutral Special Master.”  The documentary evidence 

from Donziger—the production of which he and Plaintiffs vigorously sought to block—has fur-

ther proven that Plaintiffs have made material misrepresentations to at least eight United States 

courts in their attempt to hide the evidence of their misconduct. 

While Plaintiffs have resisted discovery in the United States, asserting baseless privilege 

objections even as to communications with “Special Master” Cabrera, they have “push[ed] the 

Ecuadorian court to close the evidentiary phase of that litigation and immediately enter a 

multi-billion-dollar judgment against Chevron, thus preventing Chevron from placing before that 

court the likely relevant evidence contained in the [discovery sought].”  In re Applic. of Chevron 

Corp., 709 F. Supp. 2d 283, 309 (S.D.N.Y. 2010).  Plaintiffs “intend, if they succeed, to enforce 

such a judgment around the world.”  Id. 

Equity does not permit Plaintiffs to fraudulently obtain a multi-billion-dollar judgment 

against Chevron in Ecuador, and simultaneously bar Chevron from seeking relief in the Treaty 

Arbitration to prevent Plaintiffs from enforcing that corrupt judgment in Ecuador or elsewhere.  

See Bein v. Heath, 47 U.S. 228, 247 (1848) (“The equitable powers of this court can never be ex-

erted in behalf of one who has acted fraudulently, or who by deceit or any unfair means has 

gained an advantage.  To aid a party in such a case would make this court the abettor of iniq-

uity.”).  In the interests of justice, this Court should grant this motion to supplement the record.  

Particularly in light of the new evidence, this Court should affirm the judgment of dismissal. 
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