
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF DELAWARE 

A VM TECHNOLOGIES, LLC, 
a Delaware Limited Liability Company 

Plaintiff, 

v. 

INTEL CORPORATION, 
a Delaware Corporation 

. Defendant. 

Civil Action No. 10-610-RGA 

ORDER 

The Court having granted Intel's Motion for Summary Judgment ofNo Willful 

Infringement (D.I. 181); dismissed with prejudice AVM's infringement claims with respect to 

claims 12, 13, 14, 16 and 18 of U.S. Patent No. 5,859, 547 (D.I. 190); granted Intel Corporation's 

Daubert Motion to Exclude the Testimony of Larry Evans (D.I. 191); granted in part Defendant 

Intel Corporation's Motion in Limine #2 (D.I. 240, Ex. 15); and having considered AVM 

Technologies, LLC's Second Amended Offer of Proof Regarding the Testimony of Joseph Tran 

Concerning Damages (D.I. 285 at Ex. 1) and the papers filed in response thereto (D.I. 286 and 

290); 

IT IS HEREBY ORDERED, for the reasons discussed below, that: 

1. The Court previously held that Sections I, II, and IV of Mr. Tran's Second 

Amended Proffer would be admissible. (D.I. 283 at 11). With respect to Sections V through 

VIII of the Second Amended Proffer, the Court concludes that the proffered testimony is mostly 

fact testimony and not improper expert opinion. The Court, however, concludes that the 

proposed testimony must be excluded because it is untimely and prejudicial. 
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2. In deciding whether to exclude the testimony as untimely, the Court 

considers the "Pennypack factors": 

(1) the prejudice or surprise in fact ofthe party against whom the excluded witnesses 
would have testified, (2) the ability of that party to cure the prejudice, (3) the extent to 
which waiver of the rule against calling unlisted witnesses would disrupt the orderly and 
efficient trial of the case or other cases in the court, and ( 4) bad faith or wilfulness in 
failing to comply with the district court's order. 

Konstantopolous v. Westvaco Corp., 112 F.3d 710, 719 (3d Cir. 1997) (citing Meyers v. 

Pennypack Woods Home Ownership Ass 'n, 559 F.2d 894, 904-05 (3d Cir. 1977)). The Court 

also needs to consider "the importance of the excluded testimony." Id 

3. The Second Amended Proffer is the fourth theory of damages A VM has 

propounded since Intel moved for summary judgment of no damages (D.I. 161) and was filed 

nearly a month after the trial initially was set to begin. As discussed in the Court's February 21, 

2013 Memorandum Opinion (D.I. 283), AVM never identified Tran as having knowledge of 

damages before it filed its first proffer ofTran's testimony on January 30, 2013. (D.I. 283 at 12). 

Intel did not previously have the opportunity to seek discovery into Tran's damages theory or 

develop its own response. (!d). AVM denies that its late disclosure of Mr. Tran's damages 

testimony is prejudicial but argues that any such prejudice can now be cured by allowing 

additional discovery. AVM's argument ignores that the only reason trial was not held on its 

scheduled date was that A VM had no evidence of damages. Thus, the trial was cancelled 

pursuant to the filing of the Joint Proposed Final Judgment Order (D.I. 278 and February 8, 2013 

Oral Order). Had A VM filed the second Tran proffer with the first Tran proffer, the prejudice to 

Intel could only have been cured by postponing trial and reopening discovery. AVM should not 

be put in a better position now, having offered yet another damages theory after trial initially was 
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set to begin, than it would have been in had trial not been cancelled. Thus, the Court concludes 

that the first three Pennypack factors weigh in favor of excluding Tran's testimony. 

4. The Court agrees with A VM that it has not acted in bad faith or willfully ignored 

a court order. Thus, the fourth Pennypack factor weighs against excluding Tran's testimony. 

5. Finally, the Court considers the importance ofthe proffered testimony. AVM 

argues that Tran's testimony is crucial to its case. (D.I. 290 at 5). The proffered testimony, 

however, is unimportant in that it is insufficient to support a provable damages theory. Factual 

testimony about Translogic's licensing strategy in 2000, based on one page of a document, even 

as supplemented by the other admissible Tran proffer of testimony, is not going to support a 

sustainable damages theory for a hypothetical negotiation that would have taken place in 2004. 

Thus, although the exclusion ofTran's testimony will leave AVM without evidence of damages, 

this factor is at most neutral, particularly because this situation is of A VM' s own making. See 

also MicroStrategy v. Business Objects, S.A., 429 F.3d 1344, 1357 (Fed. Cir. 2005) (applying the 

Fourth Circuit's "Southern States test," which applies factors similar to the Pennypack factors, 

and concluding that exclusion of Micro Strategy's evidence of damages or causation for most of 

its business torts claims did not weigh in favor ofMicroStrategy). 

6. Accordingly, the Court concludes that Tran's proposed testimony set forth in 

AVM's Second Amended Proffer must be excluded as untimely and prejudicial. See ePlus, Inc. 

v. Lawson Software, Inc., 700 F.3d 509, 523 (Fed. Cir. 2012); MicroStrategy, 429 F.3d at 1357 

(Fed. Cir. 2005). 

7. AVM, therefore, has no evidence with which to prove damages, and does not seek 

other relief. 
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8. For that reason, Intel's Motion for Summary Judgment ofNo Damages (D.I. 161) 

is GRANTED. JUDGMENT FOR INTEL AND AGAINST A VM IS ENTERED ON 

A VM'S CLAIMS. 

9. Intel's counterclaims are DISMISSED AS MOOT. 

10. This is a final judgment. 

i 
Entered this J!j_ '-cray of March, 20 13 

United States 
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