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IN THE CIRCUIT COURT OF SMITH COUNTY, MISSISSIPPI 
 
THOMAS C. BROWN, JR.               PLAINTIFFS 

 
VS.                                                                                           CIVIL ACTION NO. 2006-196 
 
PHILLIPS 66 COMPANY, ET AL.                                        DEFENDANTS      
  

 
UNION CARBIDE CORPORATION’S COMBINED RESPONSE TO PLAINTIFF’S 

MOTION TO RESET POST-TRIAL MOTIONS AND 
MOTION TO VACATE THE MAY 12, 2011 JUDGMENT, THE UNDERLYING JURY 
VERDICT, AND ALL RULINGS AND ORDERS OF THE FORMER TRIAL JUDGE   

  
 

COMES NOW Defendant Union Carbide Corporation (“UCC”) and hereby files this 

Combined Response to Plaintiff’s Motion to Reset Post-Trial Motions and Motion to Vacate The 

May 12, 2011 Judgment, the Underlying Jury Verdict, And All Rulings And Orders Of The 

Former Trial Judge.  UCC moves this Honorable Court to vacate the judgment, the underlying 

jury verdict, and all rulings and orders of the former trial judge in the above-referenced cause of 

action pursuant to the En Banc Order of the Mississippi Supreme Court dated October 6, 2011, 

the Mississippi Supreme Court’s jurisprudence, and Rules 59, 60, and 63 of the Mississippi 

Rules of Civil Procedure.  In support of this response and motion, UCC would show unto the 

Court as follows: 

SUMMARY OF RULING REQUESTED HEREIN 

 The former trial judge in this matter was disqualified and recused from service by the 

Mississippi Supreme Court due to an appearance of impropriety.  As a result, Mississippi law 

clearly compels that the acts and orders of this disqualified judge be declared void and vacated as 

a matter of public policy.  The Mississippi Supreme has consistently ordered a new trial where, 

as here, it has held that a trial judge should have recused himself because a reasonable person 

would have doubted the trial judge's impartiality.  Under this authority as well as the independent 
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authority provided under Rules 59, 60, and 63 of the Mississippi Rules of Civil Procedure, this 

Honorable Court is vested with the means and authority to vacate rulings and orders of the 

former trial judge, including the May 12, 2011 Judgment entered in this action.  UCC therefore 

respectfully requests that this Court enter an order vacating the May 12, 2011 Judgment, setting 

aside the underlying jury verdict and all orders entered since October 18, 2010 (the date of the 

first order executed by the former trial judge), and establishing a new scheduling order to govern 

further proceedings in this case. 

I. PROCEDURAL BACKGROUND 

1. On March 13, 2006, Plaintiff Brown commenced the instant action1 in the Circuit 

Court of Smith County, Mississippi.  In his complaint, Plaintiff alleged that he contracted 

injuries or “asbestos maladies” due to work place exposure to asbestos which was used as a 

drilling mud additive in the oil and gas industry. (Compl. ¶ V).  Although no specifics were 

provided, Plaintiff Brown generally averred (both in negligence and strict liability) that the 

defendants, including UCC, defectively manufactured, defectively designed, and failed to 

properly warn regarding their “asbestos products.”2  (Compl. ¶ V-VIII).    

2. Following the untimely passing of the Honorable Judge Robert Evans, the 

Honorable Eddie H. Bowen was appointed as the interim Circuit Court Judge of Smith County, 

                                                 
1  Plaintiff’s counsel’s representation that the instant action was filed on July 6, 2004 is inaccurate.  
 
2  Asbestos was one of the hundreds of materials, minerals and chemicals sold for use as a specialty drilling 
mud additive in the oil and gas industry – specifically as a viscosifier or thickener.  First introduced on wells in 
West Texas in 1964, asbestos was sparingly used and even then only on certain types of wells, in certain areas, 
or to perform certain limited functions such as sweeps or pills.  UCC mined and sold a unique form of pure 
chrysotile asbestos uncontaminated with tremolite known as Calidria which it extracted as a raw material from 
the New Idria area of San Benito County, California. In 1968, UCC entered into an agreement with Montello, 
another defendant in this case, by which Montello became an exclusive distributor of Calidria asbestos to be 
sold to drilling mud companies. UCC packaged Calidria asbestos for Montello for sale as a drilling mud 
additive under the trade names Visbestos and SuperVisbestos.  At all relevant times, this packaging contained 
the OSHA-required warning.  It is this Calidria asbestos, mined and sold by UCC, that is the “product” upon 
which Plaintiff Brown based his products liability action against this defendant.   
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Mississippi on September 20, 2010.  Ultimately, Judge Bowen was formally elected to the 

position and was sworn in as the permanent Circuit Court Judge of Smith County, Mississippi on 

January 4, 2011. 

3. Judge Bowen’s participation in the instant action began on or about October 18, 

2010 with the entry of orders on pre-trial motions based on the reports and recommendations of 

Special Master Robert Gholson.  Judge Bowen did not disclose at this time that his father 

suffered from asbestosis, had filed two asbestos personal injury actions, and had previously 

settled asbestos-related claims with UCC. 

4. The trial of this matter officially commenced on April 11, 2011.  Following nine 

days of jury selection, during which over 1,150 citizens of Smith County, Mississippi3 were 

summoned for potential service in this case, a jury was ultimately seated on April 20, 2011.  

Nine treating physicians, the Rule 35 Independent Medical Examiner, and a certified B-reader 

skilled in x-ray interpretation all testified at trial that Plaintiff had no indicia whatsoever of any 

asbestos-related disease.  Moreover, the only proof presented by Plaintiff with respect to 

economic damages was the improper testimony of Dr. Steven Stogner, the plaintiff’s hired 

expert, that Plaintiff would likely incur $45,000 in future medical expenses.  (Plaintiff stipulated 

he had no past medical expenses, no lost wages, and no loss of earning capacity.)   

5. Nevertheless, after almost three full weeks of trial (presided upon by Judge 

Bowen) and despite the overwhelming and largely uncontroverted evidence submitted by the 

                                                 
3  Many of the citizens of small, rural litigation-targeted Mississippi counties, including Smith County, have 
been named as asbestos personal injury plaintiffs in lawsuits filed throughout Mississippi, and especially in 
Smith County; and, if not asbestos plaintiffs themselves, many residents of these counties are related to, 
neighbors of, attend church with, or work among hundreds and, in some instances, thousands of their fellow 
citizens who were solicited, recruited, and “diagnosed” with asbestosis courtesy of the attorney-driven mass 
litigation screenings of Mississippi’s past – screenings that are now the subject of federal grand jury 
investigations. 
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defendants, the jury in approximately two hours returned a verdict of compensatory damages in 

favor of Plaintiff and against UCC and its co-defendant in the amount of $22,000,000, with 

$11,000,000 allocated to non-economic damages and $11,000,000 allocated to economic 

damages.  Thereafter, Judge Bowen oversaw the punitive damages phase of the trial; and, in less 

than an hour, the jury returned a shocking and unprecedented $300,000,000 punitive damages 

verdict.  The Court ultimately entered judgment on the full amount of the verdict on May 12, 

2011, without application of the statutory caps and without regard to the discrepancy in proof on 

economic damages versus the jury’s award ($45,000 v. $11,000,000). 

6. Shortly after the verdict was rendered, UCC through its own independent 

investigation “learned that Judge Bowen’s father had filed two asbestos lawsuits, one of which 

remains pending; and that both Judge Bowen’s father and mother had settled asbestos claims 

with UCC and other defendants based on a diagnosis of asbestosis—which is the same disease 

claimed in this case.”  En Banc Order, Mississippi Supreme Court, Union Carbide Corporation , 

et al v. Thomas Brown, Jr., No. 2011-M-00874, October 6, 2011 (“En Banc Order) at p. 2. 

7. On May 16, 2011, UCC filed its Motion for Recusal of the Honorable Eddie H 

Bowen, Motion to Vacate Judgment Entered by the Court on May 12, 2011, and Motion for Stay 

of All Proceedings.  Although Rule 1.15 of the Uniform Circuit and County Court Rules requires 

a trial judge to consider and rule upon a motion to recuse within 30 days of its filing, Judge 

Bowen failed to enter an order granting or denying UCC’s motion within the prescribed time.   

8. As a result, on June 22, 2011, UCC filed with the Mississippi Supreme Court its 

Petition For Disqualification Of Trial Judge Pursuant To M.R.A.P. 48B, For An Immediate Stay 

Of All Proceedings, And For Other Extraordinary Relief, incorporated herein by reference, 

seeking relief from that Honorable Court in the form of an immediate stay of any and all further 
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proceedings in the Circuit Court of Smith County, Mississippi, the disqualification of the 

Honorable Eddie H. Bowen, vacation of the judgment entered by Judge Bowen on May 12, 

2011, and the setting aside of the pre-trial and trial proceedings over which Judge Bowen 

presided. 

9. On October 6, 2011, the Mississippi Supreme Court entered its En Banc Order 

finding that UCC’s petition “should be granted” without any limitation or denial.  The 

Mississippi Supreme Court ordered Judge Bowen to “immediately recuse himself from further 

proceedings,” and stayed all matters pending in this case until a new trial judge could be 

appointed.   

II. CURRENT STATUS/REQUEST FOR RELIEF 

10. Having been directed to do so by the Mississippi Supreme Court, the Honorable 

Eddie H. Bowen recused himself from this matter on October 6, 2011. 

11. By order dated October 17, 2011, the Mississippi Supreme Court appointed 

the Honorable Judge William Coleman to preside over this action and conduct necessary 

proceedings in this matter. 

12. On November 14, 2011, Plaintiff filed a motion suggesting that this Court 

should continue this action by proceeding4 with a hearing on post-trial motions – motions 

which were necessarily filed under duress, without a complete trial record,5 pursuant to Rules 

                                                 
4  Plaintiff’s motion implies that the term “proceedings,” as used in the order granting UCC’s Petition, could 
only mean that the Mississippi Supreme Court intended this action to move forward with post-trial motions.  
Indeed, no such limitation on the term proceedings is present or implicated in the Court’s order or in 
Mississippi jurisprudence. 
 
5   The Mississippi Supreme Court specifically recognized and noted with concern that Judge Bowen denied 
UCC’s requests to have the court-reporter transcribe the side-bar/ bench conferences had at trial.  En Banc 
Order at 2.  This is of importance because the majority of objections heard and ruled upon during the trial took 
place during bench conferences to avoid the necessity of the jury leaving the court room numerous times per 
day. 
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50 and 60 of the Mississippi Rules of Civil Procedure as necessitated by the ten day time 

limit on same and the former trial judge’s failure to rule on UCC’s Motion for 

Disqualification and Stay of Proceedings. 

13. Plaintiff’s motion and position, however, is clearly flawed and without a 

scintilla of legal support.  The Mississippi Supreme Court’s En Banc Order granted UCC’s 

Petition, which included its request for relief in the form of vacating the acts and omissions 

of the disqualified trial judge, in its entirety without limitation or any denial in part.  See En 

Banc Order.  Furthermore, the Court specifically found Canon 3(E)(1) of the Code of 

Judicial Conduct (an appearance of impropriety) applicable to this matter in ordering the 

recusal of Judge Bowen.  En Banc Order at p. 2-3.  Thus, any orders in any proceedings over 

which the former trial judge presided should be held void and vacated as a matter of 

Mississippi law and public policy.  Plaintiff’s suggestion that the recusal of the former trial 

judge should have no consequence on the present action is simply irreconcilable with 

Mississippi case law and with public policy.   

14. Accordingly, as further explained below, UCC respectfully moves the Court to 

vacate the May 12, 2011 Judgment, setting aside the underlying jury verdict as well as all 

rulings and orders of the former trial judge in this matter.  UCC would further respectfully 

request that this Court establish a new scheduling order so that it might hear anew, and 

determine as a de novo matter, the dispositive pretrial motions in this case.  Given that the 

Supreme Court has clearly held that the former trial judge’s participation in this case was 

inappropriate and in the interest of fairness and propriety he should not have presided over 

this matter, a new trial is certainly warranted regardless. 
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III. ARGUMENTS & AUTHORITIES 

A. UCC Was Entitled to Fair and Impartial Proceedings in the Circuit Court, and the 
Orders Entered by Judge Bowen Should Be Vacated, Including the Final Judgment 
and the Jury Verdict Upon Which It Was Based. 
 
Our legal system is based on the principle that an independent, fair and competent 

judiciary will interpret and apply the laws that govern us.  See C.J.C., Canon 1, comm.; C.J.C., 

Preamble.  Deference to judgments and rulings of courts depends upon public confidence in the 

integrity and independence of judges.  Id.  Indeed, the comments to the Canons of the Code of 

Judicial Conduct stress the importance of maintaining not only the actual integrity and 

independence of the judiciary, but also the perception of the citizens of Mississippi that all 

persons, both individuals and corporations, can and will have a fair and impartial judge presiding 

over their case.  See Canon C.J.C. Canon 3E, comm..; Canon 1.  Thus, it is a venerable principle 

in this state that “[n]ot only must the judges presiding over the courts be honest, unbiased, 

impartial, and disinterested in fact, but it is of the utmost importance that all doubt or suspicion 

to the contrary must be jealously guarded against and, if possible, completely eliminated. . . .”  

Yazoo & M.V.R. Co. v. Kirk, 58 So. 710, 711 (1912).  In Yazoo, the Supreme Court held that 

upon the disqualification of the trial judge in that action, public policy required reversal of the 

jury verdict and remand for a new trial. 

The Mississippi Supreme Court has consistently followed the principles set forth in 

Yazoo.  In each of Collins v. Joshi et al, 611 So.2d 898 (Miss. 1992), Davis v. Neshoba County 

General Hosp., 611 So.2d 904 (Miss. 1992), and Dodson v. Singing River Hosp. Sys., 839 So.2d 

530 (Miss. 2003), the Supreme Court held that the trial judge should have recused himself 

because of an appearance of partiality.  See Davis, 611 So.2d at 906 (“The issue for this Court to 

resolve is not whether the judge committed any wrongdoing, for example, by acting partial or 
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biased.  Rather, the issue is whether a ‘reasonable person, knowing all the circumstances, would 

harbor doubts about [the judge’s] impartiality.’  This Court resolves this issue in the 

affirmative.”) (citation omitted); Collins, 611 So.2d at 902 (“A reasonable person would doubt 

the judge’s impartiality.”); id. at 903 (Banks, J., concurring) (“while Judge Williamson focused 

upon a consideration of bias in fact and prior connection with the particular facts of the cases 

before him, our Canon speaks to appearance”); Dodson, 839 So.2d at 533-34 (“In our opinion, a 

reasonable person knowing all the circumstances here would have a reasonable doubt regarding 

Judge Harkey’s impartiality in this case. . . . We are in no way questioning the integrity of Judge 

Harkey who has earned an outstanding reputation over his many years of public service. . . . But, 

we must be forever mindful of our duty to guard jealously ‘the public’s confidence in the judicial 

process.’  We must be vigilant to avoid the appearance of impropriety in any and all of our 

proceedings as judge.”) (emphasis in original; citations omitted).  Hence, in all three cases, the 

Supreme Court made the same finding that it made here:  that a reasonable person would doubt 

the judge’s impartiality. And in each of the cases, the Supreme Court ordered a new trial; in 

Davis, it did so following a jury trial.  See Collins, 611 So.2d at 902; Davis, 611 So.2d at 906; 

and Dodson, 839 So.2d at 534-35.  Here too, under the present circumstances, this Honorable 

Court has not only the authority, but the duty, to vacate the acts and orders of the former trial 

judge in light of Mississippi’s public policy requiring courts to be vigilant in avoiding even the 

appearance of impropriety in any and all judicial proceedings.   

Moreover, as emphasized by former Justice Banks in his concurring opinion in Collins,6 

even where there has  simply been a finding of an appearance of impropriety, there is all the 

more reason to vacate prior proceedings where a trial has taken place because of the difficulty in 

                                                 
6   The Supreme Court has repeatedly cited Justice Banks’s concurrence in Collins with approval.  See, e.g., 
Dodson, 839 So.2d at 534.  
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detecting or establishing whether there was actual bias and, if so, the effect of such bias on the 

trial proceedings: 

In Davis the case went to jury verdict.  Here it was disposed of by directed 
verdict. . . . It should suffice to say that in the trial of a case, the effect of bias is 
often undetectable from the record and the proper course in all but the most 
unusual circumstances is to reverse.  In the words of the United States Supreme 
Court in Liljeberg v. Health Services Acquisition Corp., 486 U.S. 847, 108 S. Ct. 
2194, 100 L. Ed. 2d 855 (1988) dealing with the appropriate remedy for failure to 
recuse under the federal statute identical to Canon 3 C., “it is appropriate to 
consider the risk that the denial of relief will produce injustice in other cases, and 
the risk of undermining the public’s confidence in the judicial process.”  Id. at 
864.  
 

Collins, 611 So.2d at 903 (J. Banks, concurring) (emphasis added).. 

 As in Davis, Collins, and Dodson, the Mississippi Supreme Court found in the present 

case that an appearance of impropriety, as judged by the reasonable person standard, warranted 

the recusal of the former trial judge.  Specifically, the Supreme Court’s en banc order stated that: 

Based on the particular facts of this case, including (1) Judge Bowen’s reluctance 
to provide information about his father’s claim; (2) Judge Bowen’s decision to 
preemptively strike all jurors with family members who had asbestos claims; (3) 
the history of asbestos claims filed by Judge Bowen’s father and mother; and (4) 
the settlement release signed by Judge Bowen’s father; we find that a reasonable 
person, knowing all of the circumstances, would harbor doubts about Judge 
Bowen’s impartiality in this particular case. 

 
En Banc Order at 2-3 (citing Code of Judicial Conduct Canon 3(E)(1); Hill v. Mills, 26 So. 3d 

322, 334 (Miss. 2010)).  By granting UCC’s petition without any reservation or limitation and 

appointing the present Special Judge to govern proceedings in this case, the Mississippi Supreme 

Court has placed in this Honorable Court’s hands the task of entering an order declaring void and 

vacating the judicial acts and orders of the former trial judge - the remedy invoked in Yazoo, 

Davis, Collins, and Dodson – and presenting the parties with a clean slate from which a fair trial 

can be had before a judge without an appearance of impropriety.  Indeed, the facts of the present 

case are far more egregious than they were in Yahoo, Davis, Collins, and Dodson.  The 
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appearance of impropriety here included the deliberate refusal to disclose facts creating a conflict 

and the refusal to permit key proceedings to be transcribed and reviewed.  Among other things, it 

is therefore impossible for the present Court to fairly determine the extent to which prejudice and 

bias might have infected the trial proceedings in this matter.  In short, the facts here create an 

appearance of impropriety so grave that ignoring same, as Plaintiff invites the Court to do, would 

not only deprive UCC of a fair trial and arguably its right to due process, but would also create a 

loss of confidence in the judicial system. 

The public policies supporting the recusal of Judge Bowen, as well as relevant 

Mississippi precedent, therefore compel this Honorable Court to find the acts and orders of Judge 

Bowen, including specifically the judgment entered by the trial judge on May 12, 2011 and the 

jury verdict upon which it was based, should be vacated as a matter of law and the pre-trial and 

trial proceedings before Judge Bowen set aside. 

IV.   CONCLUSION 

Mississippi law and public policy dictate that the acts and orders of the disqualified, 

former trial judge in this matter must be held void and vacated.  Thus, the pre-trial orders of the 

former trial judge as well as the May 12, 2011 Judgment in this action (and the jury verdict upon 

which it is based) must be vacated and set aside as a matter of law.  For the reasons stated herein, 

it is respectfully requested that the Court enter an order vacating the May 12, 2011 judgment, 

setting aside the jury verdict and all pre-trial orders entered since October 18, 2010, and 

establishing a scheduling order governing further proceedings in this matter.7 

 

                                                 
7  UCC respectfully submits that the appropriate renewed posture of this action would be at the summary 
judgment stage – the point at which the former trial judge first ruled upon substantive motions in this case.  In 
addition, for the reasons stated in its previously filed petitions for change of venue and because of the publicity 
surrounding the trial and recusal in this matter, UCC also intends to file a renewed motion for change of venue 
in this action. 



 

11 
 

WHEREFORE, PREMISES CONSIDERED, Defendant Union Carbide Corporation 

respectfully requests that this Court deny Plaintiff’s Motion to Reset Post-Trial Motions and 

grant Union Carbide’s request for an order vacating the May 12, 2011 judgment, setting aside the 

jury verdict and all pre-trial orders entered since October 18, 2010, and establishing a scheduling 

order for further proceedings in this matter. 

Respectfully submitted, this the 21st of November, 2011. 
 
      BY:  UNION CARBIDE CORPORATION  
                              

_Marcy B. Croft________________________ 
MARCY BRYAN CROFT (MBN 10864)  
LAURA D. GOODSON (MSB No. 101250) 
ALISON E. O’NEAL (MBN 101232)                   
CHRISTI G. JONES (MBN 103004) 

OF COUNSEL: 
 
FORMAN PERRY WATKINS KRUTZ & TARDY LLP                                               
200 South Lamar Street                                                                                                    
City Centre, Suite 100       
Post Office Box 22608                                                                                                     
Jackson, Mississippi 39225-2608                                                                                                          
Telephone: (601) 960 – 8600                                                                                                          
Facsimile:  (601) 960 – 8613 
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