
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 

 
JOHN H. RAY, III, 
 

Plaintiff, 
 

v. 
 
ROPES & GRAY LLP, et al., 
 

Defendants. 

  
 
 
 
 
Civil Action No. 11-CV-11370-RGS 
 

 
 

DEFENDANTS’ MOTION TO DISMISS COUNTS VIII AND IX 
 

Pursuant to Federal Rule of Civil Procedure 12(b)(6), Defendants move for partial 

dismissal of Plaintiff’s Complaint.  Specifically, Defendants move to dismiss Counts VIII 

(Violation of Chapter 93A) and IX (Defamation) for failure to state claims upon which 

relief may be granted.  Count VIII should be dismissed because Chapter 93A does not 

apply to disputes arising out of the employer-employee relationship; the allegations in the 

Complaint concern only matters arising out of such a relationship.  Count IX should be 

dismissed because there are no allegations that the Defendant against whom the count is 

directed actually published any false information to a third party; and the Complaint fails 

to meet the heightened pleading requirements required of a defamation claim under 

Massachusetts law. 

In accordance with Local Rule 7.1(a)(2), undersigned counsel certifies that they 

have conferred with Plaintiff and have attempted in good faith to resolve or narrow the 

issue.  Plaintiff has indicated he will oppose this Motion. 

A Memorandum of Law is attached in support of this Motion. 
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Dated: October 3, 2011   Respectfully submitted, 
       
       
 

 /s/ Michael B. Keating  
Michael B. Keating, Esq. 

(Mass. BBO #363250) 
Martin F. Murphy, Esq.  

(Mass. BBO #363250) 
      Christopher R. Hart, Esq. 
       (Admitted pro hac vice) 

FOLEY HOAG LLP 
      Seaport World Trade Center West 

155 Seaport Boulevard 
Boston, MA  02210-2600 
Tel: (617) 832-1213 
Fax: (617) 832-7000 
mkeating@foleyhoag.com 
mmurphy@foleyhoag.com 
chart@foleyhoag.com 
 
 - and - 
 
Lisa G. Arrowood  

(Mass. BBO #022330) 
ARROWOOD PETERS LLP  
10 Post Office Square, Suite 1180-N  
Boston, MA 02109  
617-849-6200  
LArrowood@arrowoodpeters.com 

 
      Counsel for Defendants 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that on October 3, 2011, a true copy of the above Defendants’ 

Motion to Dismiss Counts VIII and IX, and attached Memorandum of Law, were served 

electronically through this Court’s CM/ECF system on the following party: 

John H. Ray, III 
133 Olde Forge Road 
Hanover, MA 02339 

      
     Plaintiff  

 

   /s/  Christopher R. Hart          
 

                         

 

Case 1:11-cv-11370-RGS   Document 25    Filed 10/03/11   Page 3 of 12



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 

 
JOHN H. RAY, III, 
 

Plaintiff, 
 

v. 
 
ROPES & GRAY LLP, et al., 
 

Defendants. 

  
 
 
 
 
Civil Action No. 11-CV-11370-RGS 
 

 
 

DEFENDANTS’ MEMORANDUM IN SUPPORT OF MOTION TO DISMISS 
COUNTS VIII AND IX 

 
INTRODUCTION 

 
 Plaintiff brings this suit against Ropes & Gray LLP (“Ropes & Gray”) and 

fourteen individual defendants (collectively, “Defendants”), alleging nine counts of, inter 

alia, employment discrimination under federal and state law.  Plaintiff’s Complaint stems 

from Ropes & Gray’s allegedly discriminatory treatment in failing to promote Plaintiff to 

partner in December 2008; and from two individual partners’ alleged failure to provide 

Plaintiff with letters of recommendation when Plaintiff demanded such letters be 

provided to him. 

At issue in this motion to dismiss are Count VIII, alleging unfair competition 

under M. G. L. c. 93A against Ropes & Gray, and Count IX, alleging defamation against 

one individual defendant, Joy Curtis.  Because this case is an employer/employee dispute, 

Chapter 93A is not applicable to this case and Count VIII should be dismissed.  
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Additionally, Plaintiff has failed to plead that Curtis published any false statements 

concerning him; Count IX therefore should also be dismissed.1 

RELEVANT FACTUAL ALLEGATIONS 
 

 Ropes & Gray is a law firm that employed Plaintiff, an attorney, as an Associate 

from 2005 to 2009.  Compl. ¶¶ 69, 190.  Plaintiff was an Associate at both Cravath, 

Swaine & Moore LLP, then Jenner & Block LLP, before he worked at Ropes & Gray.  

Id. ¶ 52.  As an eighth-year Associate in December 2008, Plaintiff was informed that he 

would not be elevated to the partnership and was given a six-month period (until June 30, 

2009) to transition out of Ropes & Gray.  Id. ¶¶ 77, 167, 168, 190. 

 Plaintiff alleges that after he was informed that he would not make partner, but 

before the effective date of his termination, he sought letters of recommendation from 

two Ropes partners, defendants Randall Bodner and Brien O’Connor.  Id. ¶¶ 213, 255.  

Bodner allegedly refused to provide a letter of recommendation and communicated his 

refusal on June 10, 2009.  Id. ¶ 220.  O’Connor allegedly refused to respond to Plaintiff’s 

requests made on May 18, 2009 and June 10, 2009.  Id. ¶¶ 259, 263.   

Plaintiff alleges that Ropes & Gray is “engaged in trade or commerce within the 

Commonwealth of Massachusetts,” and that Plaintiff also “provides legal services in the 

same market as, and after its constructive termination, in competition with Ropes & 

Gray.”  Id. ¶¶ 366, 368.  Plaintiff alleges that “Ropes made knowingly false and 

misleading statements regarding Ray and his performance and character, in order to 

1 Because Defendants have moved for partial dismissal, they will defer filing of an 
Answer on Counts I—VII until resolution of this Motion.  See Fed. R. Civ. Pro. 12(a)(4) 
(setting the time to serve and file a responsive pleading after disposition of a motion to 
dismiss); Tingley Systems, Inc. v. CSC Consulting, Inc., 152 F. Supp.2d 95, 122 (D. 
Mass. 2001) (permitting filing of an answer after disposition of a partial motion to 
dismiss and denying plaintiff’s motion for entry of a default judgment).  
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preclude him from competing for legal employment or providing competing legal 

services.”  Id. ¶ 373. 

During his employment with Ropes & Gray but prior to the firm’s decision not to 

promote Plaintiff to the partnership, the firm reprimanded Plaintiff for his “social 

interactions”; Plaintiff alleges that the reprimand claimed, “among other things, that he 

‘barked’ orders like a dog at others and did not ‘make eye contact.’”  Id. ¶ 132.  

Defendant Joy Curtis allegedly led the investigation leading to the reprimand.  Id. ¶ 131.  

Plaintiff alleges that Curtis “knowingly and maliciously engaged in a pattern of false 

representations . . . making wholly false, baseless and defamatory accusations against 

Ray in her ‘investigation’ and ‘reprimand.’”  Id. ¶ 376.  He further alleges that the 

“accusations . . . were published to third parties, in order to advance a racially motivated 

and biased agenda.”  Id. 

STANDARD OF REVIEW 
 

 To survive a motion to dismiss, the “well-pleaded facts must possess enough heft 

to show that [Plaintiff is] entitled to relief.”  U.S. v. Boscher, 514 F.2d 107, 112 (1st Cir. 

2008) (quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007)) (internal citations 

omitted).  Well-pleaded facts, and reasonable inferences drawn from them, are accepted 

as true.  Boscher, 514 F.2d at 107 (citing Ramos-Pinero v. Puerto Rico, 452 F.3d 48, 51 

(1st Cir. 2001)).  But a plaintiff’s “unsupported conclusions or interpretations of law” are 

rejected.  Boscher, 514 F.2d at 107 (quoting Stein v. Royal Bank of Canada, 239 F.3d 

389, 293 (1st Cir. 2001)). 
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ARGUMENT 
 

I.  PLAINTIFF’S CLAIM UNDER CHAPTER 93A DOES NOT APPLY TO THE 
EMPLOYER-EMPLOYEE RELATIONSHIP AND SHOULD BE DISMISSED. 

 
 M.G.L. c. 93A § 11 does not apply to this case because (1) the statute does not 

apply to the employer-employee relationship, and (2) the facts do not allege a commercial 

transaction arising out of a business context. 

Chapter 93A allows “[a]ny person who engages in the conduct of any trade or 

commerce and who suffers any loss of money or property, real or personal, as a result of 

the use or employment by another person who engages in any trade or commerce of an 

unfair method of competition or an unfair or deceptive act or practice” to file a claim in 

court under certain circumstances.  M.G.L. c. 93A, § 11.  “Trade” and “commerce” are 

defined by the statute as including 

the advertising, the offering for sale, rent or lease, the sale, rent, lease or 
distribution of any services and any property, tangible or intangible, real, 
personal or mixed, any security as defined in subparagraph (k) of section 
four hundred and one of chapter one hundred and ten A and any contract 
of sale of a commodity for future delivery, and any other article, 
commodity, or thing of value wherever situate, and shall include any trade 
or commerce directly or indirectly affecting the people of this 
commonwealth. 

Id. § 1. 
 

Chapter 93A does not apply to this case under the facts alleged.  First, the statute 

“does not provide a remedy for disputes arising out of an employer-employee 

relationship.”  Psy-Ed Corp. v. Klein, 459 Mass. 697, 719 (2011); Bevington v. Comverse 

Tech., Inc., --- F. Supp. 2d --, 2011 WL 2462478, at *6 (D. Mass June 16, 2011) 

(“Disputes arising out of the employer-employee relationship do not meet the trade or 

commerce requirement.”); Guest-Tek Interactive Entm't, Inc. v. Pullen, 665 F. Supp. 2d 

42, 47 (D. Mass. 2009) (holding that Chapter 93A did not apply because “the primary 
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relationship between the parties was one of employee and employer”); Armstrong v. 

Rohm and Haas Co., Inc., 349 F. Supp. 2d 71, 83 (D. Mass. 2004) (“It is well-settled that 

Chapter 93A does not apply to “employment contract disputes between employers and 

the employees who work in the employer's organization . . .”); Sargent v. Tenaska, Inc., 

914 F. Supp. 722, 731 (D. Mass. 1996) aff'd, 108 F.3d 5 (1st Cir. 1997) (“It is 

unequivocally established that disputes between employers and employees fall outside 

the scope of section 11.”) (quoting Bolen v. Paragon Plastics, Inc., 754 F.Supp. 221, 227 

(D.Mass.1990)). 

Plaintiff alleges that he first requested letters of recommendation while he was 

still an Associate at Ropes & Gray.  See Compl. ¶¶ 213, 215.  Although communications 

regarding his request for letters of recommendation continued after the effective date of 

his termination, the dispute between Plaintiff and Ropes & Gray regarding the letters 

“ar[ose] out of” his relationship with the firm during his employment with Ropes & Gray.  

See Manning v. Zuckerman, 388 Mass. 8, 12 (1983) (noting that c. 93A was “enacted . . . 

to improve the commercial relationship between consumers and businessmen,” and that 

there are “already comprehensive protections for employees” under various statutes).  

Even Plaintiff’s allegations that the firm retaliated against him when Defendant Randall 

Bodner declined to offer a letter of recommendation occurred while he was still an 

Associate.  Compl. ¶ 220 (alleging Bodner wrote to Plaintiff on June 10, 2009).  Plaintiff 

was not providing legal services in Massachusetts as a competitor to Ropes & Gray when 

he requested, and was allegedly refused, letters of recommendation.  Chapter 93A simply 

does not apply to this dispute.   
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In addition, the statute does not apply because the facts do not allege a 

commercial relationship occurring in a business context.  The statute “covers individuals 

acting in a business context in their dealings with other business persons and not to every 

commercial transaction whatsoever.”  Psy-Ed Corp., 459 Mass. at 719 (quoting Manning, 

444 NE.2d at 1262).  To assess applicability under c. 93A to interactions between two 

parties, courts engage in a “dual inquiry”:  first, “whether the interaction is ‘commercial’ 

in nature, and second . . .  whether the parties were both engaged in ‘trade or 

commerce.’”  Grand Pacific Finance Corp. v. Brauer, 57 Mass. App. Ct. 407, 417 (2003) 

(quoting Szalla v. Locke, 421 Mass. 488, 451-52 (1995)).  In general, acting in a 

“business context” will “require[ ] that there be a commercial transaction between a 

person engaged in trade or commerce [and] another person engaged in trade or 

commerce.”  Id. (emphasis added.)  If the “commercial transaction” portion of the test is 

met, the court will apply a 5-part test to determine whether the “commercial transaction” 

occurred in a “business context.”  That test includes assessing (1) “the nature of the 

transaction,” (2) “the character of the parties involved, and the activities engaged in by 

the parties,” (3) “whether similar transactions have been undertaken in the past,” (4) 

“whether the transaction is motivated by business or personal reasons,” and (5) “whether 

the participant played an active role in the transaction.”  Id.  

 On the facts alleged, there is no basis for allowing a claim under c. 93A because 

there has been no “commercial transaction” alleged in a “business context.”  As the basis 

for his c. 93A claim, Plaintiff has alleged only that both he and Ropes & Gray “provide[ ] 

legal services in the same market,” and that “Ropes engaged in a pattern of unfair 

competition to prevent Ray from gaining legal employment or providing services to 
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clients in competition with the firm,” by “refus[ing]” to “provide Ray letters of 

recommendation.”  Compl. ¶¶ 368, 370, 371.  A request for a letter of reference is not a 

“commercial transaction” between Plaintiff and Ropes & Gray; the statute defines 

“commerce” as “advertising, the offering for sale, rent or lease, the sale, rent, lease or 

distribution of any services and any property . . . and any other article, commodity, or 

thing of value.”  M. G. L. c. 93A, § 1; see also Hy-Mare, Inc. v. O’Brien, 69 Mass. App. 

Ct. 1103, *1 (2007).  A former employee seeking letters of recommendation from a 

former employer does not fall under any of these categories:  it is not “advertising,” nor is 

it “the offering for sale, rent, or lease” of anything.   

 Moreover, even assuming the refusal or granting of a letter of recommendation 

could be considered “commercial” under the statute (and it cannot), any “transaction” did 

not occur in a “business context”: Ray and Ropes were not business entities engaged in 

arms-length negotiations.   This was a simple request for an employer to describe – and 

recommend – Ray’s performance as an employee to prospective new employers. Count 

VIII is without merit and inapplicable to this case.  Plaintiff’s claim for damages under c. 

93A should be dismissed. 

II.  PLAINTIFF’S DEFAMATION CLAIM SHOULD BE DISMISSED BECAUSE 
THE COMPLAINT FAILS TO ALLEGE THE ESSENTIAL ELEMENTS OF 
DEFAMATION. 
 
 For a plaintiff to prevail on a defamation claim, he “must establish that the 

defendant was at fault for the publication of a false statement regarding the plaintiff, 

capable of damaging the plaintiff’s reputation to the community, which either caused 

economic loss or is actionable without proof of economic loss.”  White v. Blue Cross & 

Blue Shield of Mass., 442 Mass. 64, 66 (Mass. 2004); accord Noonan v. Staples, Inc., 707 
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F. Supp. 2d 85, 89 (D. Mass. 2010) (noting a defamatory statement is one that “may 

reasonably be understood as discrediting the plaintiff in the minds of any considerable 

and respectable class of the community”).  “[D]efamation traditionally is a disfavored 

action.”  Mulvihill v. Spalding Sports Worldwide, Inc., 184 F. Supp. 2d 99, 103 (D. Mass. 

2002) (quoting Dorn v. Astra USA, 975 F. Supp. 388, 396 (D. Mass. 1997)).  Meeting the 

publication element of the defamation claim “requires that the defendant communicate 

the defamatory statement to a third party.”  Id. 

 Moreover, in Massachusetts, because defamation actions are disfavored, “courts 

have applied a stricter standard to complaints for defamation by requiring plaintiffs to 

plead the elements of their claims with specificity in order to survive a motion to dismiss 

pursuant to Fed. R. Civ. P. 12(b)(6).”  Mulvihill, 184 F. Supp. 2d at 103-04 (quoting 

Dorn, 975 F. Supp. at 396).  Thus a plaintiff must plead (1) “the general tenor of the libel 

or slander claim, along with the precise wording of at least one sentence of the alleged 

defamatory statement(s),” (2) “the means and approximate dates of publication,” and (3) 

“the falsity of those statements.”  Id.   

 Plaintiff has failed to allege the essential elements of a defamation claim under 

Massachusetts law.  Plaintiff has failed to provide “the precise wording of at least one 

sentence of the alleged defamatory statements.”  Mulvihill, 184 F. Supp. 2d at 103-04.  

He has failed to provide any dates, approximate or otherwise, of publication; in fact, he 

does not allege that Curtis herself published to any third party, but instead that 

“accusations . . . were published” to others; this is fatal to his claim.  See Compl. ¶ 376.  

Finally, he has failed to plead why any such statements were, in fact, false.  For these 

reasons, Count IX should be dismissed. 
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CONCLUSION 
 

For the foregoing reasons, Defendants respectfully request that Counts VIII and 

IX of Plaintiff’s Complaint be dismissed for failure to state a claim on which relief may 

be granted. 

 
      
 
 

Respectfully submitted, 
 

October 3, 2011    /s/ Michael B. Keating  
Michael B. Keating, Esq. 

(Mass. BBO #363250) 
Martin F. Murphy, Esq.  

(Mass. BBO #363250) 
      Christopher R. Hart, Esq. 
       (Admitted pro hac vice) 

FOLEY HOAG LLP 
      Seaport World Trade Center West 

155 Seaport Boulevard 
Boston, MA  02210-2600 
Tel: (617) 832-1213 
Fax: (617) 832-7000 
mkeating@foleyhoag.com 
mmurphy@foleyhoag.com 
chart@foleyhoag.com 
 
 
 - and - 
 
Lisa G. Arrowood  

(Mass. BBO #022330) 
ARROWOOD PETERS LLP  
10 Post Office Square, Suite 1180-N  
Boston, MA 02109  
617-849-6200  
LArrowood@arrowoodpeters.com 

 
      Counsel for Defendants 
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