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UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

CIVIL MINUTES - GENERAL

Case No. CV 09-5429-GHK (RZx) Date March 17, 2011

Title Dimitrios P. Biller, et al. v. Toyota Motor Corporation, et al.

Presiding: The Honorable GEORGE H. KING, U. S. DISTRICT JUDGE 

Beatrice Herrera N/A N/A
Deputy Clerk Court Reporter / Recorder Tape No.

Attorneys Present for Plaintiffs: Attorneys Present for Defendants:

None None

Proceedings: (In Chambers) Order re: Motion to Confirm Final Arbitration Award and
Permanent Injunction

This matter is before the Court in the above-captioned action on Defendants Jane Howard-
Martin, Alicia McAndrews, Dian Ogilvie, Christopher Reynolds, Eric Taira, Toyota Motor Corporation,
and Toyota Motor Sales, U.S.A., Inc.’s (“TMS”, and collectively, “Defendants”) Motion to Confirm
Final Arbitration Award and Permanent Injunction (“Motion”).  Plaintiff Dimitrios P. Biller (“Plaintiff”)
has opposed the Motion and requested that we vacate the arbitration award.  We have considered the
papers filed in support of and in opposition to the Motion, and consider this matter appropriate for
resolution without oral argument.  L.R. 7-15.  As the Parties are familiar with the facts, and the records
of the confidential arbitration proceedings have been lodged under seal, we will repeat them only as
necessary.  Accordingly, we rule as follows.

I. Background
Plaintiff’s First Amended Complaint (“FAC”) asserted claims for RICO, constructive wrongful

termination, intentional infliction of emotional distress, and defamation per se.  On November 17, 2009,
we referred each of these claims to arbitration.  These claims were consolidated with ongoing arbitration
proceedings before the Honorable Gary L. Taylor (Ret.) (“The Arbitrator”).  The Arbitrator found for
TMS on its claims for breach of contract, conversion, and unauthorized computer access.  The
Arbitrator’s Final Award requires Plaintiff to pay TMS liquidated damages of $2.5 million and punitive
damages of $100,000.  The Arbitrator also issued a permanent injunction and mandatory injunction. 
The Arbitrator found that the evidence supported none of the claims asserted by Plaintiff.  The Final
Award resolved all claims that were submitted for decision.

II. Legal Standard
If a party seeks to have an arbitration award confirmed by a federal court, “the court must grant

such an order unless the award is vacated, modified, or corrected as prescribed in sections 10 and 11 of
this title.”  9 U.S.C. § 9.  Section 10(a) permits vacatur:
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(2) where there was evident partiality or corruption in the arbitrators, or either of them;

(3) where the arbitrators were guilty of misconduct in refusing to postpone the hearing, upon
sufficient cause shown, or in refusing to hear evidence pertinent and material to the controversy;
or of any other misbehavior by which the rights of any party have been prejudiced; or

(4) where the arbitrators exceeded their powers, or so imperfectly executed them that a mutual,
final, and definite award upon the subject matter submitted was not made.

Plaintiff asserts that each of these provisions provides grounds for vacating the Arbitrator’s Final
Award.  He argues that the Arbitrator has manifestly disregarded the law and exhibited partiality.

Plaintiff also argues that the Arbitrator violated the contractual requirements of the underlying
arbitration provision by not providing sufficient written explanation for his decision and by committing
errors of law.  However, any such argument is outside the scope of the instant Motion because the
Parties’ arbitration agreement cannot supply additional grounds for a district court to refuse to confirm
an arbitration award. See Kyocera Corp. v. Prudential-Bache Trade Servs., Inc., 341 F.3d 987, 1000
(9th Cir. 2003) (en banc).

III. Discussion
An arbitrator exceeds his power “not when [he] merely interpret[s] or appl[ies] the governing

law incorrectly, but when the award is completely irrational, or exhibits a manifest disregard of law.” 
Id. at 997 (internal citations and quotation marks omitted).  “‘Manifest disregard of the law’ means
something more than just an error in the law or a failure on the part of the arbitrators to understand or
apply the law.  It must be clear from the record that the arbitrators recognized the applicable law and
then ignored it.” Michigan Mut. Ins. Co. v. Unigard Sec. Ins. Co., 44 F.3d 826, 832 (9th Cir. 1995)
(citations omitted).  

The thrust of Plaintiff’s Opposition is that the Arbitrator failed to rule on his affirmative
defenses, and in failing to do so, the Arbitrator manifestly disregarded the law.  As an initial matter, the
Arbitrator was not required to provide any written explanation for his rulings.  See Bosack v. Soward,
586 F.3d 1096, 1103 (9th Cir. 2009) (“Arbitrators are not required to set forth their reasoning supporting
an award.  An arbitrators’ award may be made without explanation of their reasons and without a
complete record of their proceedings.  If they choose not to do so, it is all but impossible to determine
whether they acted with manifest disregard for the law.  Even if . . . the arbitrators failed to make an
explicit finding [as to a particular issue], . . . this does not warrant vacatur.” (internal citations, quotation
marks, and alterations omitted)).  Therefore, even if Plaintiff were correct that the Arbitrator failed to
supply a written explanation of his rulings on Plaintiff’s affirmative defenses, this would not itself
supply a basis for vacating the Final Award.  It would however make our review of such undisclosed
reasoning for manifest error all but impossible.1

1 We do not read the Arbitrator’s decision as ignoring Plaintiff’s affirmative defenses. 
While the Arbitrator may have used different language than Plaintiff to describe these issues, the
Arbitrator has responded to the substance of Plaintiff’s concerns.  The Arbitrator implicitly
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Moreover, “[m]anifest disregard of the facts is not an independent ground for vacatur in this
circuit.” Coutee v. Barington Capital Group, L.P., 336 F.3d 1128, 1133 (9th Cir. 2003).  Accordingly,
any failure of the Arbitrator to consider Plaintiff’s affirmative defenses, including the purported crime-
fraud evidence introduced by Plaintiff, would not provide the Court with grounds for vacating the Final
Award.

Finally, Plaintiff has failed to demonstrate that the Arbitrator manifestly disregarded the law
concerning his affirmative defenses.  Plaintiff argues that the Arbitrator was aware of the law on these
issues because Plaintiff provided it in his briefing, and accordingly, the Arbitrator ignored the law.  Such
an argument would elevate simple legal error to ‘manifest disregard for the law’ anytime a party seeking
to vacate an arbitration award had cited contrary authority to the arbitrator.  This does not satisfy the
requirement of demonstrating “something more than just an error in the law or a failure . . . to
understand or apply the law.” Unigard, 44 F.3d at 832.2

Plaintiff accuses the Arbitrator of partiality under 9 U.S.C. § 10(a)(2).  To show “evident
partiality,” Plaintiff “must establish specific facts indicating actual bias toward or against a party or
show that [the Arbitrator] failed to disclose to the parties information that creates a reasonable
impression of bias.”  Lagstein v. Certain Underwriters at Lloyd’s, London, 607 F.3d 634, 645-46 (9th
Cir. 2010) (citation, quotation marks, and alteration omitted).  Plaintiff has not made any such showing. 
His conclusion is solely based on the Arbitrator’s adverse rulings.

Plaintiff has also objected to a provision in clause 8 of the permanent injunction, which prohibits
Plaintiff’s “voluntary acceptance of service of process.”  Plaintiff argues that the term “voluntary” is
vague and ambiguous, and violates his constitutional rights.  It is difficult to understand Plaintiff’s
precise concern.  To the extent that Plaintiff is arguing that clause 8 can be used to prevent him from

rejected Plaintiff’s unclean hands affirmative defense by concluding that Plaintiff’s particular
actions were not justified in light of his ethical responsibilities.  (Final Award at 13-14 ).  The
Arbitrator rejected Plaintiff’s equitable estoppel defense by concluding that Plaintiff’s
disclosures went beyond those that TMS had permitted, and based on Plaintiff’s overriding
ethical duty as an attorney.  (Id. at 4, 11-12, 13-14).  The Arbitrator also concluded that Plaintiff
was not deprived of the benefit of the agreement, and that TMS had not misused the
confidentiality provision because Plaintiff’s conduct exceeded the scope of that contractually
permitted, and TMS appropriately sought to enforce the agreement.  (Id. at 4, 11-12).  Finally,
the Arbitrator made clear that he had not considered it necessary to adjudicate the crime-fraud
exception.  (Id. at 12-13).

2 For the same reasons, Plaintiff has failed to demonstrate that the Arbitrator manifestly
disregarded the law in his ruling on the validity of the underlying Severance Agreement or its liquidated
damages provision.  We also note that Plaintiff’s contention that a liquidated damages provision is void
unless it was specifically negotiated by the Parties appears to be an incorrect statement of the law.  See
Utility Consumers’ Action Network, Inc. v. AT&T Broadband of S. Cal., Inc., 135 Cal. App. 4th 1023,
1035 (2006) (“[W]e conclude that the reasonable endeavor test does not require both parties to a form
contract to expressly negotiate the amount of liquidated damages.”).  In any event, even if the Arbitrator
erred (which he did not), such purported error is insufficient for us to vacate the Final Award.
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testifying, even under pain of contempt, such a danger is precluded by the prefatory clause: “Mr. Biller,
unless compelled to do so by valid legal process, shall . . . .”  Plaintiff also suggests that he will be
obligated to file a motion to quash any subpoena.  Again, if the subpoena constituted “valid legal
process,” Plaintiff would not be required to oppose it.  In any event, Defendants have no objection to
striking this language from the Final Award.  We will do so.

In light of the foregoing discussion, the Motion is GRANTED.  The Arbitrator’s Final Award
and Permanent Injunction is CONFIRMED.  Plaintiff’s request to vacate the Final Award is DENIED.

IT IS SO ORDERED.

:

Initials of Deputy Clerk IR for Bea
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