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STATEMENT OF JURISDICTION 

The jurisdictional statement in Emigrant’s brief is not complete and 

correct.   

This is a direct appeal from the United States District Court for the 

Eastern District of Wisconsin (The Honorable J.P. Stadtmueller). The 

district court had jurisdiction under 28 U.S.C. § 1332(a), because this is a 

civil action where the matter in controversy exceeds the sum or value of 

$75,000, exclusive of interest and costs, and is between citizens of different 

states.  Metavante is a Wisconsin corporation with its principal place of 

business in Milwaukee, Wisconsin.  ESA40 ¶ 1.1  Emigrant is a New York 

corporation with its principal place of business in New York, New York.  

ESA40 ¶ 3.  The amount in controversy exceeds $75,000, exclusive of 

interest and costs.  DR1 ¶ 3; Id. at Ex. A ¶ 12; EA110 ¶ 3.   

This Court has jurisdiction under 28 U.S.C. §§ 1291 & 1294(1) because 

the order from which Emigrant appeals is a final judgment by a district 

court within this Circuit.  On June 3, 2009, the district court ruled in 

Metavante’s favor on all remaining claims and counterclaims (EA1–39), 

adopting in part, rejecting in part, and modifying Metavante’s Post-Trial 

                                                
1 Citations are as follows: “EA__” for citations to the appendix attached to 
Emigrant’s brief; “ESA__” for citations to Emigrant’s separate appendix; 
“MA__” for citations to Metavante’s appendix; “K_” for citations to the parties’ 
Agreement attached hereto; “DR__” for citations to the district court record.   
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Proposed Findings of Fact and Conclusions of Law.  EA40–108.  On June 

15, 2009, the district court entered judgment on all claims and 

counterclaims.  EA109–11.  On June 29, 2009, Emigrant moved to amend 

the district court’s findings and judgment or, in the alternative, for a new 

trial.  DR553.  On July 14, 2009, the district court denied Emigrant’s 

motion.  EA112–15.  On August 11, 2009, Emigrant filed its Notice of 

Appeal.  DR563.     

The district court also awarded Metavante its “costs, attorneys’ fees 

actually incurred, and necessary disbursements” under the parties contract 

and granted Metavante 45 days to submit its petition.  EA110 ¶ 4.  On July 

30, 2009, Metavante timely filed its fee petition.  DR559.  On October 9, 

2009, briefing on Metavante’s petition was completed and remains pending 

in the district court.  DR593. 

ISSUES PRESENTED 

1. Whether the district court clearly erred in finding Emigrant 

breached the parties’ Agreement where the evidence showed, among other 

things, that Emigrant used and benefited from the services Metavante 

provided but refused to pay for them, and Emigrant terminated the 

Agreement in violation of its terms.  
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2. Whether the district court clearly erred in finding Emigrant 

failed to prove its fraud counterclaims—that they did not “even merit[] 

serious consideration” and were a pretext for Emigrant “to avoid its 

contractual obligations”—based on overwhelming evidence that, among 

other things, Metavante acted in good faith, did not make the 

representations upon which Emigrant’s fraud claims rest, and Emigrant 

admitted it had not been misled or defrauded.  

STATEMENT OF THE CASE 

This is a straightforward breach of contract case.  Overwhelming 

evidence established that Metavante performed the parties’ Agreement, 

Emigrant breached it, and there was no fraud whatsoever.  The district 

court thus correctly concluded that “in the final analysis this a breach of 

contract case.”  EA4:22–23.  The record shows among other things:     

• Metavante satisfied—and in almost every instance surpassed—the 
Agreement’s Service Level standards; 

• The volume of online accounts opened and operated using 
Metavante’s services vastly exceeded Emigrant’s projections in the 
Agreement, as well as Emigrant’s own expectations; 

• Metavante successfully processed millions of transactions, making 
Emigrant’s online bank the “fastest growing and most successful 
Internet bank in the country”; and 

• Metavante’s excellent service performance was unmatched; Emigrant 
offered no evidence that any direct bank had better service 
performance. 
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While Metavante performed under the Agreement, Emigrant 

breached it.  Emigrant accepted, used, and benefited from Metavante’s 

services, but refused to pay for them.  Emigrant then terminated the 

Agreement in violation of its terms.  Emigrant materially breached the 

Agreement, plain and simple.  

Finally, there was no fraud.  The evidence—including the sworn 

testimony of Emigrant’s own witnesses—was that Metavante did not make 

any misrepresentations, Emigrant was not misled, and Metavante acted 

honestly and in good faith.  The district court found Emigrant’s fraud 

counterclaims were neither supported nor credible: 

…I do not find given the level of performance, the incredible 
success of the Metavante product in the implementation of 
Emigrant’s online banking services rises to the level of even 
meriting serious consideration as a fraud claim … [W]hether it’s 
fraud or misrepresentation the Court finds the facts including 
the testimony of the lay witnesses simply do not support that 
theory; and I suggest that much of this is driven by the hard 
reality of one trying to avoid its contractual obligations that 
otherwise come into play and the Court has found applicable 
here.  

EA29:13–23. 

After more than three years of hotly-contested litigation that 

produced over 500 docket entries and “require[ed] significant judicial 

resources,” the district court conducted a two-week bench trial in May 2009 

at which it received over 300 exhibits and heard from 13 live fact witnesses, 
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7 fact witnesses by deposition, and 8 live expert witnesses, followed by a full 

day of closing arguments—all of which generated over 2,250 pages of trial 

transcripts.  EA3:22–4:14.  The district court entered judgment on June 15, 

2009.  EA109–111.  Emigrant moved to amend the findings and judgment 

and for a new trial on June 29, 2009 (DR553), which the court denied on 

July 14, 2009.  EA112–115.  Emigrant filed its Notice of Appeal on August 

11, 2009.  DR563.     

STATEMENT OF FACTS 

Emigrant’s Statement of Facts is inaccurate, incomplete, and 

misstates the record.  Emigrant does not even include in its Appendix the 

entire Agreement at issue, leaving out key pages that undermine its case.  

The complete Agreement is attached hereto as K1–41. 

The Parties’ Preliminary Discussions. 

In January 2004, Emigrant decided to open a direct bank in which 

customers could use the internet to open and operate online savings 

accounts.  MA544:2–4; MA611:17–23; ESA42 ¶ 16.  The direct bank’s 

“objective” was “to grow deposits” for Emigrant.  MA609:9–11; MA669:18–

MA670:15; ESA116.  This was a “brand-new business for Emigrant” and, 

according to the bank’s CEO, “we didn’t know that it would work.”  

MA584:10–12; MA861:11–MA862:10.    
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Emigrant decided to outsource the project.  MA544:21–MA545:8.  

Emigrant’s Director of Information Technology had experience with 

Metavante—“a recognized leader in providing financial technology services 

to financial institutions”—and contacted the company.  MA546:18–24;  

ESA40 ¶ 2.  Emigrant’s CEO performed his own due diligence of Metavante 

and was satisfied.  MA864:8–864a:5; MA855–856. 

Emigrant knew the status of Metavante’s services and applications.  

At their very first meeting on March 5, 2004, Emigrant was told that 

Metavante’s online account opening feature was one of Metavante’s 

“project[s]” and “initiative[s].”  MA547:4–19; MA401.  Metavante’s March 

19, 2004, proposal—which Emigrant admitted was mostly “boilerplate”—

explained that it would take “4-6 months” for Metavante’s “basic platform” 

to be available for use.  MA558:15–19; EA47 ¶ 12; ESA126; MA559:20–23; 

MA21.  It also stated that another Metavante client, CapitalOne, was 

preparing to launch a direct bank using Metavante’s services.  MA561:12–

17; ESA123.  Emigrant knew at the time that Metavante was in the process 

of “building this [direct bank] business” and needed more clients in order 

to set the technology direction for its direct bank applications.  MA610:15–

22; MA612:21–MA613:5.          
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In May 2004—three months before entering into the Agreement—

Emigrant acknowledged that “Metavante … is today developing the 

software, et cetera. for online account opening and funding,” and 

questioned its “[s]tatus, timing, planned user testing, et cetera.”  

MA548:10–MA550:1; MA340.  In June 2004, Emigrant “knew at that time 

there were some functionalities perhaps that Emigrant wanted [for] online 

account creation that didn’t yet exist.”  MA552:21–MA553:5.  According to 

Emigrant, Metavante “[d]idn’t have some of the automation that we 

wanted” and the “Metavante system does not currently support” certain 

online account opening functions.  MA550:22–MA553:5; MA425.      

In July 2004, Metavante recommended that Emigrant speak with 

CapitalOne, which by then had launched its direct bank.  MA428; 

MA613:6–MA614:6; MA561:12–MA562:4; ESA47 ¶ 40.  Emigrant did so 

and had every opportunity to inquire about Metavante’s services and 

capabilities.  ESA47 ¶ 40; MA562:5–MA563:5; MA615:4–24; MA616:16–

MA618:16.  CapitalOne gave Metavante “overall good marks on 

performance,” which Emigrant relied on in deciding to contract with 

Metavante.  MA617:11–14; MA618:7–16; MA632:9–10; MA562:24–

MA563:5; MA383. 



 

 8 
  

The Contract Negotiations. 

Represented by in-house and outside counsel, Emigrant heavily 

negotiated the terms of the Agreement over several months.  MA570:20– 

MA571:1; ESA40 ¶ 6; ESA44-45 ¶¶ 25–31.  Emigrant knew that certain 

applications, such as online account creation, were still being developed but 

“was willing to live with it” and enter into the Agreement.  MA560:6–19; 

EA8:2–7.  During negotiations, Emigrant knew there were only “2 

cust[omers]” of Metavante using the application at the time.  MA375; 

MA619:1–MA620:20.  

Emigrant asked Metavante to represent and warrant that it would 

provide a “viable” and “scalable online banking service,” and to put these 

representations and warranties in the Agreement.  ESA46 ¶ 33; MA738:8–

16.  Specifically, Emigrant sought representations that: 

• Metavante would “provide commercially viable and scalable national 
online Electronic Banking Services which permit retail customers to 
open and manage savings accounts….”; 

• Metavante’s “Electronic Banking Services shall provide similar 
functionality, efficiency, capacity and reliability as those national 
online services currently offered by ING Direct for savings 
accounts….”; 

• Emigrant “will not have to incur any material costs or fees not 
specified in this Agreement in order to establish and maintain such 
fully operational Electronic Banking Services”; and  

• Metavante’s “Services, and the related products, technology, 
operations, systems and actions to be provided or taken by Metavante 
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as specified in this Agreement, constitute all of the services, products, 
technology, operations, systems and actions reasonably required for 
Customer [Emigrant] to achieve its overall business purpose….” 

ESA46 ¶ 33.  Metavante rejected and refused to make any such 

representations.  ESA46 ¶¶ 34–36; MA738:17–20; MA571:2–MA575:24; 

MA58. 

Emigrant also sought a promise that “if multiple failures to perform 

Services or multiple errors occur within a three month period, that shall 

constitute a Default which cannot be cured, and Emigrant … may terminate 

the Agreement.”   MA736:2–MA737:18; MA70.  Metavante refused to make 

those representations as well.  MA737:3–18.  Emigrant determined in its 

own business judgment to enter into the Agreement notwithstanding 

Metavante’s refusal to make the representations Emigrant sought.  

MA739:5–13; MA575:25–MA576:3.  

Also during negotiations, Emigrant retained Core-Teck, a third-party 

risk assessment company, which prepared a July 2004 report entitled “Risk 

Review and Analysis of Metavante Contract.”  ESA47 ¶¶ 37–39; EA48 ¶ 14, 

EA51 ¶¶ 26–29; MA77–118.  Core-Teck advised Emigrant that, under the 

Agreement, there is “no clear mention of the end-to-end solution for 

‘Emigrant Direct’ i.e. the delivery of the on-line banking application, the 

reason for getting into this contract!!”  MA81 (underscoring in original); 
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MA810:24–MA812:24; EA51 ¶ 29; EA12:24–EA13:14.  In addition, “[t]he 

proposed contract very clearly states that Metavante will be responsible 

only for what is signed off in the SLA [Service Level Agreement] and 

implementation/conversion plan.”  MA81.  Emigrant reviewed Core-Teck’s 

report but decided it “wasn’t necessary” and did not to adopt its 

recommendations.  MA865:10–14; MA848; ESA47 ¶ 39; EA51–52 ¶¶ 29–

31. 

Emigrant knew that Metavante could use subcontractors (such as 

Teknowledge) to provide services under the Agreement; the contract itself 

(and every draft) contained a “Performance by Subcontractors” clause.  K2 

§ 3.1; MA28; MA265; MA576:20–MA577:23.  Emigrant considered visiting 

Teknowledge shortly after entering into the Agreement, but did not.  

MA655:11–656:1. 

Speed to market was of “critical” concern to Emigrant, and it thus 

sought a proposal from Metavante that would “maximize speed to market.”  

MA557:2–8; MA559:20–23; MA21.  Metavante achieved Emigrant’s goal of 

launching EmigrantDirect within four to six months of entering into the 

Agreement.  ESA122; ESA40 ¶ 5; ESA52 ¶ 66. 
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The Technology Outsourcing Agreement. 

Emigrant stipulated that the parties’ Agreement “was the product of 

active, arms-length negotiations between two sophisticated business 

entities” which Emigrant “carefully read and reviewed” before entering.   

ESA40 ¶¶ 6–7; EA46 ¶ 7.  The contract is fully integrated, “constitutes  the 

entire agreement” between the parties, and expressly disclaims and 

“supersedes all prior negotiations, agreements, and undertakings” between 

them.  K11 §17.2; K5 § 6.3.  

Emigrant “entered into the technology outsourcing agreement 

knowing that the online account creation was in a state of progress and 

would require further development for what Emigrant wanted.”  

MA555:16–22.  Various automated features were “missing from the 

Metavante system at the time . . . [Emigrant] agreed to take [that] system.”  

MA631:2–25; MA554:16–MA555:8.  The Agreement provides that those 

features would “be included in the next phase of development for the 

Online Applications product.”  K4 §4.5C. 

The Agreement establishes requirements for the services in a “Service 

Level Schedule.”  K4 § 4.4.  The Service Level Schedule specifies the 

requirements for “E-Banking Services,” “Core Services,” “Critical Batch 

Report Delivery,” “Customer Operations Center,” “Business Intelligence 
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Center/Data Warehouse,” “On-Line Response Time,” and “ACH 

Processing.” K22–24§§ IIA–H.  Those Service Levels cover a wide range of 

services, including the availability of applications, delivery of data reports, 

and online account creation and funding.  MA466:23–MA468:25; 

MA472:22–MA473:17; MA474:21–MA475:13; MA477:4–MA478:5; 

MA479:9–MA480:25; MA483:4–24; MA510:16–25; MA512:8–11; ESA41–

42 ¶¶ 9–12; EA54–55 ¶ 44.   

Under the Agreement, “Metavante’s performance of Services at a level 

at or above any Service Level shall be satisfactory performance.”  ESA41 

¶ 10; K4 § 4.4; MA732:13–17.  While the Agreement also contains a 

“Performance Warranty,” it does not apply to “any aspect” of Metavante’s 

services covered by a Service Level: “Where the parties have agreed upon 

Service Levels for any aspect of Metavante’s performance, such Service 

Levels shall apply in lieu of the Performance Warranty.”  ESA42 ¶ 14; K5 § 

6.1; MA733:24–MA734:14; MA735:16–22.   

Metavante’s Consumer Electronic Banking (“CeB”) and Online 

Account Creation and funding (“OAC”) were covered by the Service Level 

for “E-Banking Services,” which was 98% availability “minus the scheduled 

down time utilized for system maintenance.”  ESA41 ¶ 12; K23–24 § IIF; 

MA467:18–MA468:25; MA510:16–20; MA512:8–11; MA703:18–MA704:3; 
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MA705:15–18.  This Service Level “reported on the consumer’s interactions 

with Emigrant Direct when the consumer is trying to open the account.”  

MA510:16–20; MA511:6–9. 

Emigrant provided account volume assumptions used in the 

Agreement:  12,941 accounts in Year One; 38,824 in Year Two; and 86,190 

in Year Three.  MA520:14–18; ESA53 ¶ 71; K21.  The Agreement contains 

no promise or guarantee of any number of accounts,  deposits, or 

completed applications.  MA863:2–15; MA848; MA671:19–MA672:9; 

EA48 ¶ 15.  Emigrant told Metavante, “we’re not going to have any volume,” 

and that “[i]t is unreasonable to believe that we will come anywhere close to 

the number of customer/accounts that the [pricing] minimums provide for” 

in the Agreement.  MA763:11–24; MA582:15–MA583:4; ESA89. 

The parties also assumed “a 25 percent abandonment rate on all 

applications.”  MA564:12–MA565:8; MA566:14–MA568:23; MA422; 

MA367; EA14:1–6.  Emigrant “accepted” and “agreed” that 25% of all 

online applications and funding would be abandoned for one reason or 

another, and this assumption was used in the Agreement’s pricing.  

MA569:9–MA570:5.   

The Agreement contains several liability and damages limitations and 

exclusions, and prescribes exclusive remedies for alleged violations.  K6–7 § 
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9; K4 § 4.5B; K10–11 § 16.3.  For example, if Metavante erred “in processing 

any data or preparing any report or file,” Emigrant’s “sole remedy” was for 

Metavante to “reprocess[] the affected data or prepar[e] and issu[e] a new 

file or report at no additional cost to [Emigrant].”  K10–11 § 16.3. 

Finally, the Agreement was to last five years, but could be terminated 

earlier “for convenience” or “for cause.”  K1; K6 §§ 8.1–8.2.  If Emigrant 

terminated for convenience, it owed Metavante an early termination fee 

under the Agreement’s “Termination Fee Schedule.”  K28 § 1(a)–(c); 

MA740:23–MA741:1.  Termination “for cause” required both “written 

notice” of a “Default” and the failure to cure within 30 days or, if necessary, 

a longer period.  K6 § 8.2; K28 § 2.  The Agreement defines cure:  

The parties acknowledge and agree that any error in processing 
data, preparation or filing of a report, form, or file, or the failure 
to perform Services as required hereunder shall be satisfactorily 
cured upon the completion of accurate re-processing, the 
preparation or filing of the accurate report, form, or file, or the 
re-performance of the Services in accordance with applicable 
requirements, respectively. 

K6 § 8.2.  

The Launch Of EmigrantDirect. 

A four-month implementation period followed execution of the 

Agreement.  MA606:25–MA607:6; MA607:24–MA608:5.  Emigrant knew 

throughout that time Teknowledge was a subcontractor, and had no 

concerns.  MA578:4–MA581:4; MA432; MA440–41.  During the 
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implementation process, Metavante and Emigrant went over each 

functionality “line by line,” including the “manual step[s]” involved in the 

system.  MA640:15–24; MA646:4–MA648:1; MA131–133.   Metavante 

tested its applications prior to the launch of EmigrantDirect, including 

capacity, integration, stress, and performance testing.  MA891:15–22; 

MA892:13–18; MA893:9–20; MA894:12–MA896:3; MA797:3–MA801:14; 

MA802:5–19; MA884–886; MA445–447; MA461:18–MA463:3. 

The parties also addressed overdrafting of accounts.  From September 

through December 2004, Metavante repeatedly informed Emigrant that 

“Emigrant Direct accounts could be overdrawn” and that there was “no 

funds verification process” for transfers from an account.  MA321–MA323; 

MA639:10–21; MA642:11–MA644:21; MA645:8–17; MA652:8–MA654:15; 

MA594:23–MA602:17; MA621:25– MA626:15; MA627:25–MA630:4; 

MA138; MA140; MA314; MA263; ESA52 ¶¶ 61–63; EA11:4–15.  In 

November 2004, as “[o]ne of the standard review processes,” the parties 

ran tests in which accounts were overdrafted.  MA649:6–MA650:12; 

MA651:12–MA652:6; MA391; MA393–394.  

Emigrant decided to implement manual controls to check fund 

availability and conducted a “Friends and Family” test launch of 

EmigrantDirect in December 2004.  MA590:19–MA591:18; MA592:24– 
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MA593:10; MA637:15–MA638:1; ESA52 ¶¶ 63–64; EA53 ¶¶ 35–37.   On 

December 14, 2004, the parties amended and reaffirmed the Agreement for 

the first time, adding additional services requested by Emigrant.  K36. 

On January 5, 2005, Emigrant publicly launched EmigrantDirect 

because its CEO “wanted it launched, and we were going to launch it.”  

MA590:19–MA591:18; MA603:1–4; ESA52 ¶ 66; EA53 ¶ 38.  Emigrant 

admitted EmigrantDirect was a “safe and sound system” when it launched 

to the public.  MA659:25– MA660:22; MA637:15–MA638:10; MA592:24–

MA593:10; EA53 ¶ 37.   A month after launch, Emigrant sought still more 

services from Metavante, so the parties amended and reaffirmed the 

Agreement a second time.  K37.  

EmigrantDirect Is A Smashing Success By Any Measure. 

EmigrantDirect was “nothing short of a home run,” and “a total 

commercial success, unmitigated, unfettered.”  EA19:3–11.  Using 

Metavante’s services, EmigrantDirect vastly exceeded the Agreement’s 

account volume assumptions and Emigrant’s expectations.  ESA53 ¶ 72; 

MA739:24–MA739a:15; MA785:14–MA790:5; MA11; MA12.   

In just nineteen months, Emigrant acquired more than 260,000 new 

accounts and nearly $7 billion in savings deposits, dwarfing Emigrant’s 

own projections: 
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 Year 1 Year 2 Year 3 

Emigrant Projected 
Deposits 

$846 million $2.5 billion $5.6 billion 

Actual Deposits $5.54 billion $6.86 billion 
(thru July 2006) 

 
(post termination) 

 

ESA80; MA25; MA189; MA673:17–MA674:19; MA515:25–MA516:10; 

ESA54 ¶ 73; EA61 ¶¶ 74–75.  In the first month, EmigrantDirect had more 

accounts (18,204) than it had projected for the first year (12,941).  MA189.  

By July 2005—just six months after launch—EmigrantDirect had 90,202 

accounts, more than projected by the end of year three (86,190).  MA189. 

 Year 1 Year 2 Year 3 

Emigrant Projected 
Accounts 

12,941 38,824 86,190 

Actual Accounts 194,157 262,562 
(thru July 2006) 

 
(post termination) 

 

To Emigrant, these results “were unanticipated and very impressive,” 

and EmigrantDirect’s actual performance “was multitudes better than 

[Emigrant’s] internal projections.”  MA583:21–MA584:9; MA585:11–15.  

After EmigrantDirect attracted significantly greater account volumes than 

anticipated, it requested that Metavante develop an automated system to 
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replace the manual balance check; Metavante did this, and it was fully in 

place by June 2005.  MA745:15–MA747:3; MA14.   

EmigrantDirect’s success was unprecedented.  Using Metavante’s 

services, Emigrant acquired more deposits in a year-and-a-half than it had 

acquired in its entire 150-year history as a savings bank: 

 

MA13; EA62 ¶ 77; MA874:19–MA875:1. 

EmigrantDirect’s success also was unmatched in the U.S. banking 

industry.  Emigrant could not name a single direct bank that outperformed 

EmigrantDirect.  MA869:15–25; MA870:20–MA871:6; MA852.  As 
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Emigrant’s Chief Administrative Officer and second-in-command, Janet 

Martin, admitted, Metavante “built this whole infrastructure and 

everything for us and we contracted with them to house this.”  MA395.  The 

result was that: 

EmigrantDirect … is an anomaly in the banking world.  We are 
an amazing success story.  Nothing like this has ever happened 
in the history of banking. … And that’s not saying from me.  
This is the truth.  This is it. 

Nobody has ever created a bank like this that has gotten close to 
$6 billion dollars in less than a year.  That’s an amazing 
number.  That’s huge. 

When you look at all of Emigrant Savings Bank, the Bank from 
1850 until now, we have $4 and a half billion dollars, four point 
five billion on deposit and EmigrantDirect in one year we have 
$6 billion dollars.  Stop and think about that for a minute, okay.  
I mean just like, like let that sort of sink in here. 

What we have done is absolutely incredible.  When we started it 
we kind of thought well let’s just see what’s happening out in 
that Internet world.  And that’s kind of where we were out there 
and it was uh, you know one of those sort of things we felt was 
going to be hit or miss. 

* * * 

As it turns out we were immensely successful….     

MA395; EA66 ¶ 99. 

According to Emigrant, EmigrantDirect was “the fastest growing and 

most successful Internet bank in the country” using Metavante’s services.  

MA587:15–19; MA588:1–7; MA521:21–MA522:18; MA181–188; EA64–65 
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¶¶ 93–94; EA67 ¶¶ 101–105.  With Metavante’s “internet banking 

capability,” EmigrantDirect was an “immediate success that confounded 

the banking industry,” making Emigrant “one of the most efficient deposit-

generating banks in the country.”  MA589:19–25; MA739a:12–18; MA153–

154; EA67 ¶¶ 101–102.  Month in and month out, Emigrant’s CEO reported 

to the bank’s Board of Directors that EmigrantDirect’s performance was 

“better than anticipated,” “ahead of schedule for receiving deposits,” and a 

“continued success.”  MA679:11–MA685:4; MA686:4–MA691:14; EA63–64 

¶¶ 85–91.  Given its objective of generating deposits, EmigrantDirect was “a 

triple at least,” according to Emigrant’s General Counsel.  MA739a:16–18.   

Finally, the banking industry took note, lauding EmigrantDirect as 

“one of the most successful product launches in the financial services 

industry in 2005.”  MA142; MA692:13–MA693:5.  The Online Banking 

Report included EmigrantDirect in its “Best of 2005,” declaring it “the next 

ING Direct” of the banking industry whose “results have been outstanding.”  

MA168; MA694:10–MA695:10; EA67 ¶ 105.  Likewise, Google bestowed its 

“#1 Business on the Internet” award on EmigrantDirect.  MA872:23– 

MA873:4; MA852.  
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Metavante’s Excellent Service Performance. 

Emigrant could not have launched its direct bank or achieved its 

unprecedented volume of accounts and deposits without Metavante’s 

services, which were “excellent.”  MA509:1–11; MA523:1–9; MA676:24– 

MA677:6; EA60 ¶ 71.  Emigrant advertised that EmigrantDirect provided 

“excellent service” to consumers.  MA586:3–12; MA587:20–25; MA147. 

Metavante consistently met or exceeded the Service Levels in the 

Agreement, and its overall Service Level performance during the nineteen 

months the parties did business exceeded 99%: 
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MA1–10; MA464:15–MA465:10; MA469:15–MA488:10; MA516:25–

MA517:15; MA780:25–MA782:11; EA55–57 ¶¶ 48–57.   

Both parties agreed that Metavante’s performance under the Service 

Level for E-Banking—which included Online Account Creation and the 

performance of subcontractor Teknowledge—exceeded the 98% Service 

Level for E-Banking Services: 

Metavante 
 

99.74% 

Metavante’s expert 
(David Moffat) 
 

98.79% 

Emigrant 
 

98.40% 

Emigrant’s expert 
(Roger Nebel) 

98.75% 

 

MA1; MA9; MA15; MA513:24–MA514:7; MA782:4–21; MA706:5–

MA707:7; MA709:4–13; MA714:13–20; MA661:23–MA664:3; MA779:10– 

MA783:23; EA55–58 ¶¶ 48–59.  Teknowledge was utilized in generating 

EmigrantDirect’s unprecedented account volume and funding, and 

Emigrant achieved “clearly unprecedented business success using online 

account creation and the subtechnology that was used from Teknowledge” 

in that application.  MA516:11–MA517:15; MA533:2–11. 

Metavante’s services, which handled tremendous account growth—

beyond anything contemplated in the Agreement—and processed millions 
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of customer transactions, were integrated and highly scalable.  MA488:4–

21; MA846:10–11; MA843; MA675:15–MA676:15; MA791:9–MA792:5; 

MA793:24–MA794:9; EA62 ¶ 82.  Metavante provided a “highly-available 

system” that was “capable of handling thousands of applications per hour, 

including the functionality from Teknowledge and the functionality from 

Metavante.”  MA889:6–10; MA890:8–16; MA885; MA155; MA447.     

Some technological issues arose during the nineteen months 

Metavante provided its services to Emigrant, including relating to the 

performance of Teknowledge.  The Agreement contemplated and provided 

for such issues.  K4–K5 §§ 4.4, 4.6C; K6 § 8.2; K10–K11 § 16.3.  The issues 

were addressed and corrected, usually the same day they were reported.  

EA58–59 ¶¶ 62–65; EA68 ¶ 112; MA504:5–13; MA489:15–MA504:1.  

Metavante addressed and cured any and all issues as provided in 

Agreement Section 8.2.  MA504:14–MA505:11; K6 § 8.2.  Emigrant “knew 

that there would be issues, as there are with any computer system,” and 

that Metavante “took corrective action.”  MA508:7–19.  Indeed, Emigrant 

“complimented [Metavante] on how quickly [it] resolved issues” and the 

parties had a “very, very good working relationship.”  MA506:4–MA507:8; 

MA759:20–25.  Metavante also worked aggressively with Teknowledge to 

resolve problems that arose, and corresponded with Emigrant about 
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addressing issues pertaining to Teknowledge.  MA804:24–MA807:4; see 

also, e.g., MA448–452. 

Emigrant’s Vice President of Business Solutions admitted Metavante 

“fixed whatever I asked them to do” and was “dedicated to trying to solve 

problems.”  MA762:3–7; MA759:20–25; EA9:17–25.  Metavante was 

“professional” and “genuine about working on” any issues.  MA757:25–

MA758:10; MA760:3–11; EA58 ¶ 60.  The Emigrant employees working 

directly and daily with Metavante on technical matters and system 

performance “had no problems at all” with Metavante—“[t]hey were great.”  

MA758:7–10.     

Emigrant also admitted that it had not been defrauded or misled.  As 

Emigrant’s Vice President for Information Technology testified, “I never 

said anything about tricked and defrauded”; “I did not think that we were 

defrauded.”  MA633:18–MA634:5; MA635:21–MA636:1; EA53–54 ¶ 39.  

Likewise, according to Emigrant’s Vice President of Business Solutions, “I 

never said they [Metavante] acted unprofessionally.  I had a good working 

relationship with the [Metavante] team.”  MA759:20–24; MA530:2–10; 

MA507:4–MA508:3.  On “multiple occasions,” Emigrant told Metavante 

that it was “very open and honest as a company” and was “doing a very fine 

job.”  MA506:14–24.  Emigrant “was at times quite surprised at the amount 
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of information [Metavante] actually provided to them.”  MA507:23–

MA508:3.  

Emigrant Seeks Additional Business With Metavante. 

In August 2005, Emigrant reported that it was “pleased with the 

success of what had gone on,” particularly that account “volume had grown 

dramatically,” and that the parties’ relationship was “business as usual.”  

MA524:5–MA525:14.  The next month, Emigrant’s CEO reported to the 

bank’s Board that “most” of the technological issues with EmigrantDirect 

“had been worked out with Metavante.”  MA866:8–MA867:2; MA850; 

MA191–192.   

In October 2005, Emigrant approached Metavante about developing 

EmigrantDirect for businesses in addition to consumers.  MA527:3–25; 

MA386–387.  Emigrant wanted “to find out if there was any way we could 

use the existing system to possibly offer that [business] product.”  

MA656:2–8.  Metavante declined because, among other things, Emigrant 

had not paid any invoices for several months.  MA525:15–MA529:20; 

MA156.  

Emigrant Terminates The Agreement For Convenience, Not 
Cause. 

Emigrant “always knew some day [it] would take [EmigrantDirect] in-

house” because the costs would be substantially lower than with 
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outsourcing.  MA754:25–MA755:5; MA556:1–7; MA219.  By May 2005, 

Emigrant was “actively working” on a direct bank to replace Metavante’s 

services.  MA395; MA755:11–MA756:8; MA761:1–6; EA20:12–18. 

In November and December 2005, Emigrant wrote Metavante that 

Emigrant was terminating the Agreement in order to “transition . . . 

Metavante’s services to Emigrant.”  MA453; MA325–326; MA539:5–

MA540:1.  Because its termination was for convenience, not cause, 

Emigrant owed an early termination fee under the Agreement.  MA540:2–

22; MA718:15–24; MA740:23–MA741:1; MA747:13–24; K6 § 8.2; K28 

§ 1(a)–(c); K28 § 3; EA21:7–11.       

 Realizing it owed a termination fee, on May 3, 2006, Emigrant sent 

another termination notice, claiming for the first time that the termination 

was “for cause” under Section 8.2.  MA747:13–MA748:4; EA68 ¶ 110; 

ESA92; K6 § 8.2.  That termination notice, which Emigrant’s General 

Counsel conceded was “a little hyperbole,” raised issues that had long been 

resolved, including the automated balance checks (resolved by June 2005) 

and a processing incident during “New Year’s holiday” weekend in 2006 

(resolved by January 8, 2006).  ESA92–95; MA748:21–MA749:11; 

MA749:15–25; MA750:23–MA751:8; MA499:16–MA502:6.  It also referred 

to an “initial funding” problem and a checking account linking issue, both 
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of which were resolved in May 2006.  ESA95; MA502:7–MA503:19: 

MA897:15–MA898:7; MA899:2–10; MA887; MA455; MA262.     

Despite Section 8.2’s requirements, Emigrant’s May 3 termination 

notice did not allow for or permit cure, claiming that no cure was possible 

“in any reasonable time frame.”  MA719:13–22; EA68 ¶¶ 111–112; ESA95.  

Metavante responded on May 9, 2006, informing Emigrant that it had no 

cause to terminate and, furthermore, Section 8.2 required an opportunity 

to cure within 30 days or more.  ESA96; MA534:17–MA536:2; K6 § 8.2.  

Emigrant nonetheless did not permit any cure.  MA536:3–MA537:3; EA68 

¶ 112.  Instead, it paid Metavante a termination fee of $3,783,699.50 under 

protest and terminated the Agreement by the end of July 2006.  ESA57 

¶ 95; MA538:7–11; EA22:2–8; EA28:25–EA29:5; EA68 ¶ 112. 

In May 2006, Metavante exceeded every Service Level but one.  

MA484:21–MA487:12; MA1–10; MA15.  In both June and July 2006, 

Metavante exceeded every single Service Level, and there were no issues—

let alone any purported Default—in those months.  MA486:1–3; 

MA487:11–12; MA503:20–22; MA708:25–MA709:3; MA1–10; MA15; 

MA781:16–19; MA782:4–13; EA68 ¶ 112.  According to Emigrant, 

EmigrantDirect was a continued success in June and July.  MA201; 

MA208; MA215; MA691:4–14.  
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Emigrant stipulated that it did not pay Metavante’s fees from April 

through July 2006, which totaled $1,773,641.13.  ESA56 ¶ 92; MA222; 

MA231; MA240; MA249; MA382; EA68 ¶ 108; EA76 ¶ 155.  It is 

undisputed that Emigrant accepted and used Metavante’s services in those 

months, benefiting from the accounts and deposits they generated and the 

transactions they processed.  MA526:14–MA527:2;  MA531:19–MA532:9; 

EA67 ¶ 106. 

The Lawsuit And Trial. 

Metavante sued Emigrant to get paid, asserting claims for breach of 

contract and declaratory judgment.  DR1; DR8.  Emigrant answered and 

counterclaimed for breach of contract.  DR14.  After a year of litigation and 

on the eve of mediation, Emigrant amended its pleadings to allege for the 

first time fraud and several other counterclaims.  DR84.   

The district court dismissed or granted summary judgment against 

most of Emigrant’s counterclaims.  EA109.  The remaining claims—

Metavante’s claims for breach of contract and declaratory judgment, and 

Emigrant’s counterclaims for fraudulent inducement, intentional 

misrepresentation, and breach of contract—were tried to the bench in May 

2009.  EA43–44; DR518–24 at 2; DR518–25 at 2–3.   
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During the two-week trial, 28 witnesses testified live or by deposition, 

and the parties filed more than 300 exhibits.  EA4:4–14.  At the close of the 

evidence, on May 15, 2009, the parties submitted annotated proposed 

findings of fact and conclusions of law.  EA4:15–21; EA40–108; DR539.    

The District Court’s Decision. 

The district court announced its decision on June 3, 2009.  EA1–39.  

Based on its “independent fact-finding process” (EA4:20–21) and 

consideration of all of the trial evidence, the court ruled that: 

• Metavante did not materially breach the Agreement and “Emigrant 
had no factual or legal basis to terminate for cause the technology 
outsourcing agreement so as to either avoid payment for monthly 
service fees or a contract termination fee.” EA4:22–EA5:9; EA18:8–
EA19:11; EA30:23–EA31:4; EA92–93 ¶¶ 78–79. 

• Emigrant materially breached the Agreement by failing to permit or 
allow cure as required by Section 8.2.  EA5:10–17; EA88 ¶ 53. 

• Metavante did not commit fraud in the inducement or intentional 
misrepresentation.  EA5:18–24; EA95 ¶ 90. 

• As a result of its breaches, Emigrant owed Metavante $1,773,641.13 in 
unpaid processing fees, plus prejudgment interest.  EA6:7–12; EA88–
89 ¶¶ 54–55. 

• Metavante was entitled to a “declaratory judgment reflecting that all 
prior payments made by Emigrant under protest were appropriately 
billed under the terms of the contract, and they rightfully belong to 
Metavante.”  EA6:7–12; EA91–92 ¶¶ 71–72. 

• Emigrant “migrated its data processing for direct banking to an in-
house solution,” and thus was “obliged to pay a termination fee to 
Metavante” in the amount of $3,783,699.50.  EA5:25–EA6:6; 
EA28:25–EA29:5. 
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• Metavante was the “prevailing party” in “the action” under the 
Agreement.  K12 § 17.8; EA29:6–10; EA35:12–15; EA77 ¶ 161; EA91 ¶ 
70. 

The court also issued its findings of fact and conclusions of law, 

having “review[ed] in great detail the proposed findings that were 

submitted by Emigrant.”  EA4:15–21;EA15:20–EA16:7.  The court adopted 

some of Metavante’s proposed findings and conclusions (EA16:8–16; 

EA19:12–16; EA22:9–18; EA28:21–EA30:22; EA32:3–14; EA34:5–

EA35:1); rejected some (EA26:23–EA27:14; EA29:1–5; EA31:14–EA32:14); 

modified others (EA31:1–6); and made its own findings and observations in 

support of its decision.  EA5:3–EA15:19.  Emigrant now appeals.   

SUMMARY OF ARGUMENT 

The district court did not remotely err in finding, after a two-week 

bench trial, that Emigrant breached the parties’ Agreement and fell far 

short of proving its fraud counterclaims.  Overwhelming evidence supports 

the district court’s findings and conclusions in every respect.  Emigrant’s 

appeal is as divorced from the record as its claims are unsupported by the 

evidence. 

First, Metavante provided services to Emigrant under the Agreement.  

Metavante’s services consistently met or exceeded the Agreement’s 

assumptions and standards, making EmigrantDirect the most successful 

and fastest growing internet bank in the United States.  Emigrant accepted 
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and used Metavante’s services, and the Agreement required Emigrant to 

pay for those services.  Nonetheless, Emigrant refused to pay nearly $2 

million it owed Metavante for services it performed.  Emigrant then 

terminated the Agreement in violation of its terms.  That is the beginning 

and the end of the contract claims. 

Second, Emigrant has made this Court’s job quite easy by ignoring the 

district court’s findings on many of the elements of fraud, such as  

Metavante’s lack of intent to defraud.  So even if Emigrant were right about 

the one element with which Emigrant takes serious issue (it isn’t), this 

Court should affirm.   

As to the fraud element Emigrant does challenge, it claims to have 

reasonably relied on alleged misrepresentations like Metavante’s purported 

promise to provide a “proven model,” which Emigrant puts in quotes.  

Emigrant claims “it was undisputed that Metavante represented to 

Emigrant that Metavante’s system was a ‘proven model’….”  Emigrant Br. 

34 (emphasis added); see also id. at 9 (contending “Metavante’s and 

Emigrant’s witnesses agreed” that representation “was important to 

Emigrant”).  But the term “proven model” was never uttered at trial.  See 

generally, Trial Transcript.  As best we can tell, the term appears only once 

in the voluminous record in relation to a model of working together, “where 
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Metavante runs some applications while the bank retains those systems and 

functions where they add specific value….”  ESA123.  The other alleged 

fraudulent statements upon which Emigrant relies were likewise ones 

Metavante did not make or expressly refused to make.  For these and other 

reasons, the district court correctly concluded after considering all the 

evidence that Emigrant’s fraud counterclaims do not “even merit[] serious 

consideration.”  EA29:11-17. 

This Court’s job is even easier still because there are two independent 

and alternative bases on which to affirm.  First, Emigrant failed to prove 

injury in fact because Emigrant did not show that it would have made a 

profit on the deposits it claimed to have lost.  Specifically, Emigrant had 

about $5 billion of deposits sitting in liquid, low-yield assets, and Emigrant 

made no showing that any additional deposits would have been deployed in 

longer-term, high-yield investments.  In other words, Emigrant failed to 

prove it lost a profitable opportunity.  Second, Emigrant failed to prove 

Metavante’s alleged wrongdoing was the cause of the specific lost accounts 

upon which Emigrant based its claim of injury.  No technical witness linked 

specific purportedly lost accounts with any alleged wrongdoing by 

Metavante.  Instead, Emigrant tried to have its damages expert fill in this 

liability gap after the district court identified it, even though that witness 
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was not qualified to do so and conceded he had no liability opinion to offer.  

For either or both of these independent reasons, the Court should affirm.  

ARGUMENT 

 On the one hand, Emigrant’s scattershot 14,000 word brief and 3 

volume appendix is little more than an invitation to reweigh the mountain 

of evidence from top to bottom.  On the other hand, Emigrant actually 

appeals only a sliver of the district court’s ruling.  Emigrant does not appeal 

the court’s pretrial dismissal of Counts IV, V, VI, VII, and VIII of 

Emigrant’s counterclaims.  EA109.  And Emigrant does not challenge the 

district court’s findings of fact and conclusions of law on several of the 

elements of both the contract and fraud claims.  For example, Emigrant 

does not dispute that Metavante performed services for certain months, 

that Emigrant received and used those services, and that Emigrant refused 

to pay for them.  Nor does Emigrant challenge the district court’s 

unassailable finding that Metavante acted in good faith in its dealings with 

Emigrant.  Emigrant’s appeal thus fails on its own terms. 

I. THE DISTRICT COURT DID NOT CLEARLY ERR IN FINDING 

EMIGRANT BREACHED THE AGREEMENT.  

Under Wisconsin law, which controls here (K11 § 17.1), the elements 

of a claim for breach of contract are:  (1) the existence of a contract; (2) 

breach; and (3) damages caused by the breach.  See Matthews v. Wis. 
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Energy Corp., Inc., 534 F.3d 547, 553 (7th Cir. 2008); Uebelacker v. Paula 

Allen Holdings, Inc., 464 F. Supp. 2d 791, 801 (W.D. Wis. 2006).  The 

evidence fully supports the district court’s finding that Metavante proved 

the elements of its contract claims, and that Emigrant failed to prove its 

contract counterclaim.   

A. The Standard of Review. 

Missing from Emigrant’s discussion of the standard of review is any 

acknowledgement that the district court’s finding that Emigrant breached 

the Agreement, and that Metavante did not, is a mixed question of law and 

fact reviewed for clear error.  Trustees of Chicago Painters and Decorators 

Pension, Health and Welfare, and Deferred Savings Plan Trust Funds v. 

Royal Int’l Drywall and Decorating, Inc., 493 F.3d 782, 785 (7th Cir. 

2007); Keach v. U.S. Trust Co., 419 F.3d 626, 634 (7th Cir. 2005).  “Clear 

error” means the Court will not reverse unless “it strikes us as wrong with 

the force of a 5-week-old, unrefrigerated dead fish.”  Central Mfg., Inc. v. 

Brett, 492 F.3d 876, 883 (7th Cir. 2007) (internal quotation and citation 

omitted). 

Instead of trying to clear the high hurdle of showing the district court 

clearly erred, Emigrant tries to go around the standard of review, not to 

mention avoid the record.  Emigrant argues the district court did not make 
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enough findings on subsidiary issues.  See Emigrant Br. 56–61.  At the same 

time, Emigrant schizophrenically suggests the court made too many 

findings, supposedly adopting Metavante’s proposals wholesale and 

without due consideration.  See Emigrant Br. 27-29.  Emigrant cannot have 

it both ways.  In fact, neither argument gets off the ground. 

First, the district court was not required to “indulge in exegetics, or 

parse or declaim every fact and nuance and hypothesis.”  Monarch 

Beverage Co., Inc. v. Tyfield Importers, Inc., 823 F.2d 1187, 1192 (7th Cir. 

1987) (internal quotation and citation omitted).  Rather, it merely had to 

“make brief, definite, pertinent findings and conclusions upon the 

contested matters; there is no necessity for over-elaboration of detail or 

particularization of facts.”  FED. R. CIV. P. 52(a), advisory committee’s note 

(1946); Johnson v. Artim Transp. Sys., Inc., 826 F.2d 538, 546 (7th Cir. 

1987) (noting “the judge did not need to go into excessive detail to support 

his finding”).   Here, the district court made over 100 findings of fact 

supported by specific reference to evidence and nearly 100 conclusions of 

law, supplemented by almost 90 minutes of oral comments (EA32:15–17), 

which easily satisfies Rule 52(a).  See Bartsh v. Northwest Airlines, Inc., 

831 F.2d 1297, 1305–06 (7th Cir. 1987) (holding 13 skeletal findings after 

two-week trial satisfied Rule 52(a)). 
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Second, while the court “dr[ew] quite extensively from the proposed 

findings that were submitted by Metavante,” that hardly meant the court 

“did not give due consideration and review in great detail the proposed 

findings that were submitted by Emigrant.”  EA15:20–EA16:2.  Metavante’s 

proposed findings simply “provide[d] a better starting point [than 

Emigrant’s] given the Court’s assessment of the evidence.”  EA16:5–7.  The 

court rejected over 50 findings of fact and 50 conclusions of law Metavante 

proposed.   The court also adopted only portions of certain findings 

Metavante proposed, rewrote others, and made supplemental findings of its 

own.  See, e.g., EA30:23–31:4; EA89–90 ¶ 61; EA31:5–6; EA90 ¶¶ 62–63; 

EA17:19–21:18.   

As supposed evidence of the court’s blind adoption of Metavante’s 

proposed findings, Emigrant contends the court made findings regarding 

damages when it said it would not.  Emigrant Br. 28.  All the court said, 

however, was that it did not reach the “whole issue of consequential 

damage” and made “no findings with regard to damages as related to any of 

Emigrant’s counterclaims because the liability is simply not there, and 

there is no reason for the Court to decide that which need not be decided.”  

EA30:3–8.  But both parties submitted proposed findings on damage as a 

necessary element of each substantive claim, separate and apart from the 
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issue of monetary damages.  See DR539 at 82–83 ¶¶ 9 & 13 (Emigrant’s 

proposed finding of damage as an element of fraud); DR539 at 85 ¶ 29 

(Emigrant’s proposed finding of damage as an element of the contract 

claim).  The court thus merely found that Emigrant failed to prove that 

requisite element of its fraud and contract counterclaims, just as it had 

failed to prove the remaining elements of those claims.  EA95 ¶ 96; EA97    

¶ 103.   

B. Metavante Materially Performed Under The 
Agreement. 

Overwhelming evidence supports the district court’s finding that 

Metavante materially performed under the Agreement—that Metavante 

satisfied and even exceeded the Service Level requirements under the 

Agreement and provided services in a commercially reasonable manner.  

The evidence was that Metavante’s services not only contributed greatly to 

EmigrantDirect’s unanticipated success, but that its success could not have 

occurred but for Metavante’s exceptional performance.  Moreover, the 

Agreement specifically contemplated technical issues that arose, and 

Metavante addressed them according to the terms of the Agreement.   

1. Metavante performed as promised. 

Metavante provided excellent services to Emigrant.  Metavante 

consistently met or surpassed the Service Level requirements in the 
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Agreement, and its overall service performance exceeded 99%.  EA55 ¶ 48; 

K22–24; K4 § 4.4.  Metavante processed applications to open over a 

quarter million accounts in just 19 months, far exceeding the Agreement’s 

volume assumptions and Emigrant’s own expectations.  K21; MA11; MA12; 

ESA53 ¶ 72.  During those months, Metavante’s services processed literally 

millions of different transactions for EmigrantDirect customers.  EA62 ¶ 81.  

Metavante’s services were integrated and highly scalable, handling account 

and transaction volumes beyond anything the parties anticipated or the 

Agreement required.  EA62 ¶ 82.  Metavante also resolved all issues that 

arose in the time and manner set forth in the Agreement.  EA56 ¶¶ 55–56; 

EA58–59 ¶¶ 62–65; K6 § 8.2.  By any measure, Metavante provided its 

services in a commercially reasonable manner.  K5 §§ 6.1, 6.2, 6.3.   On this 

abundant record, the district court did not remotely—let alone clearly—err 

in finding Metavante performed under the Agreement.  EA58 ¶ 60; EA92 

¶¶ 76–78.  The bottom line is Metavante did exactly what it promised to do 

under the Agreement, and much more.   

So exceptional were Metavante’s services that ten months after 

EmigrantDirect’s public launch in January 2005, Emigrant inquired about 

the possibility of doing still more business with Metavante.  EA60¶ 69.  The 

importance of this fact cannot be overstated in light of Emigrant’s 
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allegation that it believed from day one that Metavante’s services were 

deficient.  Indeed, Emigrant’s Director of Operations charged with daily 

oversight of EmigrantDirect claimed at trial that Metavante’s services were 

unsatisfactory continuously from January 2005 until July 2006, yet she 

was the one who approved the idea of seeking still more services from 

Metavante in October 2005.  EA60 ¶ 70.  (The court found that witness’ 

testimony “not credible.”  Id.)  Needless to say, a sophisticated party like 

Emigrant would not have sought additional services from Metavante if it 

had provided commercially unreasonable services for months.  Emigrant’s 

actions at the time speak louder than its words in the midst of heated 

litigation. 

Moreover, although as the district court pointed out Black’s Law 

Dictionary “defines commercially reasonable as a transaction conducted in 

good faith and in accordance with commonly accepted commercial 

practice” (EA17:16–18), Emigrant offered no evidence of what was a 

commonly accepted practice.  (Emigrant does not take issue with this 

definition.)  Emigrant’s technical expert, Roger Nebel, opined that 

Metavante’s services were “commercially substandard” yet did not compare 

the performance of Metavante’s services and applications to any other 

company’s.  EA59 ¶ 67; MA696:10–14; MA697:24–MA700:14.  Nor did Mr. 
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Nebel look at Metavante’s computer code or compare it to any other 

system’s code.  MA697:7–MA699:24.     

As it is, Mr. Nebel measured only one of the Agreement’s many 

Service Levels.  EA57-60 ¶¶ 58, 59, 67, 68.  Indeed, he did not know how 

many Service Levels are in the Agreement.  MA702:13–25.  Given his 

myopic view, the district court understandably found Mr. Nebel’s analysis 

“selective” and “flawed.”  EA8:7–9:13.  As to the single Service Level he did 

analyze, Mr. Nebel agreed Metavante exceeded the 98% performance 

required under the Agreement.  EA58 ¶ 59.  In the end, Emigrant 

fundamentally failed to prove Metavante provided its services in a 

commercially unreasonable manner, as the district court found.  

EA59¶¶ 66–67; EA92 ¶¶ 77–78. 

Using Metavante’s exceptional services, EmigrantDirect was “a total 

commercial success, unmitigated, unfettered.”  EA19:5–11.  As detailed 

above, Emigrant opened far more accounts and far obtained more deposits 

in far less time than its most hopeful projections.  The evidence clearly 

showed Metavante’s excellent performance and EmigrantDirect’s 

tremendous success would not have been possible if Metavante’s services 

were defective or flawed.  See, e.g., MA11–12; MA523:6–9; MA782:4–

MA783:7; MA784:7–MA785:13; MA791:18–MA792:5; MA794:25–
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MA796:7; MA803:1–6.  On this record, the district court found 

“EmigrantDirect would not have been able to achieve that level of 

commercial success if Metavante had failed to perform the Services in a 

commercially reasonable manner.”  EA60 ¶ 71.  The bottom line is, the 

system worked—exceptionally well. 

Nonetheless, Emigrant ignores the overall success of EmigrantDirect 

using Metavante’s services.  See Emigrant Br. 40–43.  Emigrant’s expert, 

Mr. Nebel, did not know how many accounts or deposits EmigrantDirect 

acquired using Metavante’s services and never considered EmigrantDirect’s 

actual performance.  MA677:21–MA678:4; MA716:5-9.  But the overall 

success of EmigrantDirect, including the ability to open over a quarter of a 

million accounts and process millions of transactions, bears directly on 

issues such as scalability, commercial reasonableness, and the overall 

functionality of the system.  See, e.g., MA802:20–MA803:6. 

Emigrant’s suggestion that Metavante’s refusal to warrant Emigrant’s 

overall business purpose somehow renders EmigrantDirect’s smashing 

success irrelevant is too cute by half.  Emigrant Br. 40–41.  The fact that 

Metavante would not warrant EmigrantDirect’s business purpose does not 

mean the bank’s tremendous success in achieving it using Metavante’s 

services is irrelevant to the question of whether Metavante provided 
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services in a commercially reasonable manner.  By analogy, the fact that a 

car engine manufacturer might not warrant victory at the race track does 

not mean a first-place finish is irrelevant to whether the engine performed 

properly.  Here, the record amply demonstrates EmigrantDirect’s 

astounding success could not have been accomplished if Metavante’s 

services were defective or performed in a commercially unreasonable 

manner.      

2. The “hiccups” did not amount to a material 
breach. 

 The district court found “that while there have been hiccups” in 

Metavante’s performance, “none of them rose to the level of amounting to 

what might be viewed as a breach of the contractual obligations….” 

EA18:8–20.  That finding—supported by extensive evidence—was 

absolutely correct.   

The parties’ Agreement accounts for precisely the issues about which 

Emigrant complains.  For example, the parties accepted as reasonable and 

agreed that 25% of all online applications would fail for one reason or 

another, and set pricing based on that failure rate.  MA565:12–MA566:8; 

MA566:14–MA568:23; MA569:9–MA570:5.  Emigrant’s damages expert, 

Paul Pocalyko, opined that the rate of abandonment he used to calculate 

damages was a mere 13%.  MA775:21–MA776:3.  Emigrant’s claim of injury 
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thus rests on an abandonment rate that was twice as good as Emigrant 

expected and which the parties specifically agreed was commercially 

reasonable. 

Nevertheless, Emigrant single mindedly focuses on the occasional 

hiccups rather than the overall health of the system using Metavante’s 

services.  Supposedly the “most egregious” example of a “defect” about 

which Emigrant complains concerns the initial absence of an automated 

feature to check account balances before the transfer of funds—the so-

called “good funds” model.  MA743:17–MA744:19.  It was a drum Emigrant 

vowed to beat throughout trial, and did.  MA460:8–13; MA838:13–17.  

Emigrant appears to have downplayed that drum on appeal. 

For good reason.  Given the evidence, the district court found 

incredible Emigrant’s denials of knowledge of the absence of this 

automated feature.  EA52 ¶¶ 32–33.  The truth is Emigrant knew about the 

issue and, in light of low volume expectations, made the business decision 

to implement manual balance check procedures.  EA53 ¶¶ 35–38.  

Emigrant’s banking expert agreed the system was safe and sound before 

EmigrantDirect’s public launch with a manual system in place.  EA53 ¶ 37.  

After EmigrantDirect attracted unexpectedly high account volumes, 

Metavante added at no charge to Emigrant a fully-automated balance-check 
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feature, which was completed by June 2005—almost a year before it was 

Emigrant’s primary basis to terminate purportedly for cause.  EA54 ¶¶ 42–

43.  Emigrant did not lose a dime because of this supposed defect; indeed, 

Emigrant’s damages expert was not even asked to look at it.  EA54 ¶ 41; 

MA769:16–25. 

Perhaps most curious is Emigrant’s criticism that the district court 

“should have supported its ultimate finding that Metavante did not breach 

the Agreement with subsidiary findings about Teknowledge that showed 

the court’s ‘chain of reasoning’ explaining why (1) Metavante was not 

responsible for Teknowledge’s non-performance and (2) Metavante’s 

failures to inform Emigrant of Teknowledge’s non-performance was not a 

breach of the duty of good faith.”  Emigrant Br. 58.  Emigrant goes on to say 

that the only finding “that even arguably deals with the evidence that 

Metavante breached the Agreement through Teknowledge” is a “conclusory 

statement” during the court’s oral explanation of its reasoning.  Emigrant 

Br. 58–59.   

Not so.  The district court expressly found that “[t]he E-Banking 

Services platform included the applications for Online Account Creation 

(OAC), Consumer e-Banking (“CeB”), and TekAdmin.” EA56 ¶ 51.  Those 
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applications specifically included Teknowledge’s performance, as 

Emigrant’s expert, Mr. Nebel, conceded: 

Q.   One thing, going back to your Exhibit C, which is PX 825, 
we’ve had all this testimony about Tek.  Where would Tek’s 
involvement be reflected on this chart, Mr. Nebel? 

A.   OAC and TekAdmin. 

MA710:17–25 (emphasis added).  Dennis Paschke, Metavante’s group 

leader for E-Banking services, agreed with Mr. Nebel on this point: 

Q. So would Teknowledge’s performance within the OAC 
application be reflected in Metavante’s performance? 

A. Yes, it was.  It would have been included in the service 
level diagrams that I created. 

Q. So, if we look at PX 800, I’ll direct you to the OAC bar 
here.  Sir, would Teknowledge’s performance be reflected in 
that bar? 

A. Yes, they were.  Any issues that impacted system 
availability who have been included in a percentage. 

MA513:10–514:7; see also, MA516:25–517:15; MA1.       

Mr. Nebel’s and Metavante’s Service Level charts both showed the 

performance far exceeded the 98% requirement for the application that 

included Teknowledge.  MA1; MA15; see also EA58 ¶ 59.   Those Service 

Levels also indisputably covered software and hardware relating to system 

availability.  ESA266:10–18.  Under the Agreement’s plain and 

unambiguous terms, anything to do with a Service Level renders 

inapplicable any other performance warranty: 
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Where the parties have agreed upon Service Levels for any 
aspect of Metavante’s performance, such Service Levels shall 
apply in lieu of the Performance Warranty. 

K5 § 6.1.  Emigrant’s core position that Metavante’s services were 

performed in a commercially unreasonable manner notwithstanding the 

undisputed record that Metavante consistently met or exceeded the Service 

Levels—which covered the performance of subcontractor Teknowledge— 

makes no sense and is contrary to the record.     

Emigrant’s argument that the district court “never considered 

whether Metavante’s failures to inform Emigrant of substantial defects in 

the system breached its implied duty of good faith” is perfectly circular and 

likewise ignores the record.  Emigrant Br. 47.  The court specifically 

concluded “Metavante did not breach any implied covenant of good faith” 

and “performed its contractual obligations in good faith.”  EA93 ¶ 83.  The 

court concluded in the alternative that the implied covenant of good faith 

and fair dealing did not create rights separate from the parties’ Agreement 

(EA93 ¶ 82), which is entirely consistent with Wisconsin law.  See, e.g., 

Didion Milling, Inc. v. Agro Distrib. LLC, No. 05-C-227, 2007 WL 702808, 

at *15 (E.D. Wis. March 2, 2007); M&I Marshall & Ilsley Bank v. Schlueter, 

655 N.W. 2d 521, 524-25 (Wis. Ct. App. 2002); Super Valu Stores, Inc. v. 

D-Mart Food Stores, Inc., 431 N.W. 2d 721, 725-26 (Wis. Ct. App. 1988).  
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Here, based on overwhelming evidence, the court found after a full trial on 

the merits that Metavante fulfilled its obligations both in form and 

substance, and acted in good faith.  EA93 ¶ 83.  That finding is clearly 

correct. 

C. Emigrant Materially Breached The Agreement. 

1. Emigrant did not pay what it owed. 

The parties stipulated that Metavante performed services under the 

Agreement and that Emigrant refused to pay in full for those services.  ESA 

54 ¶ 73; ESA56  ¶¶ 91–92; K14 § JJ (defining “Services”).  For example, 

Metavante performed services in April, May, June, and July 2006 and 

invoiced Emigrant for those months, but Emigrant did not pay those bills.  

ESA56 ¶¶ 90–92.  On appeal, Emigrant does not challenge the district 

court’s findings and conclusions concerning its receipt and use of services 

for which it did not pay.  See EA68 ¶¶ 108-109, EA76 ¶¶ 152–155, EA88 

¶ 52, EA92 ¶ 74.  Nor does Emigrant contend that a failure to pay for 

services performed is anything other than a material breach.  It clearly is.  

K6 § 8.2.  Emigrant’s breach damaged Metavante by more than $2 million.  

EA110 ¶ 3.  For this reason alone, the district court did not clearly err in 

finding Emigrant breached the Agreement. 
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2. Emigrant did not allow cure as required. 

Emigrant also refused to provide Metavante with an opportunity to 

cure any purported default.  Despite specific and detailed cure provisions in 

the Agreement, Emigrant unilaterally declared in its termination letter that 

there could be no cure:  “It is evident to us that the foregoing causes of the 

termination of the agreement can not be cured by Metavante in any 

reasonable time frame.”  ESA95.  The Agreement squarely addresses this 

issue, however, providing a longer cure period when the purported Default 

cannot be corrected within 30 days.  “[I]f the Default is not capable of cure 

within thirty (30) days,” then the defaulting party must “both (i) implement 

a plan to cure the Default within thirty (30) days of receipt of notice of the 

Default, and (ii) diligently carry-out the plan in accordance with its terms.”  

K6 § 8.2.  Emigrant nonetheless refused to give Metavante any opportunity 

to cure, instead demanding termination assistance under the Agreement: 

“You are required to continue to provide Termination Assistance following 

your receipt of this notice and following the date of termination of the 

agreement set forth above.”  ESA95. 

The district court thus correctly found Emigrant “did not provide any 

opportunity for Metavante to cure” and instead terminated the Agreement 

in violation of its terms.  EA68 ¶¶ 111–112.  Emigrant’s argument that the 
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court “rewrote” the Agreement’s termination clause and “misinterpreted 

the Agreement’s termination clause to impose on Emigrant a duty of 

reminding Metavante that it had a right to cure defects” is belied by the 

court’s findings.  Emigrant Br. 43.  The court imposed no such requirement.  

See EA67–68 ¶¶ 106–112.   

In all events, the evidence at trial demonstrated Metavante cured the 

issues identified in Emigrant’s termination letter, as the district court 

found.  EA59 ¶65; EA68 ¶ 112; EA93 ¶ 80; MA486:1–3; MA487:11–12; 

MA503:20–22.  Emigrant presented no evidence of any shortcomings in 

services after its May 2006 letter and before it ended the parties’ 

relationship without cause in July 2006.  So it is not that Emigrant did not 

remind Metavante of its right to cure, as Emigrant posits, but that 

Emigrant neither permitted nor accepted the cure Metavante implemented, 

as the Agreement required. 

D. Emigrant’s Challenge To The Admission Of Expert 
David Moffat’s Testimony Is Beside The Point And 
Wrong. 

Emigrant argues the district court should not have admitted the 

testimony of Metavante’s technical expert, David Moffat.  Emigrant Br. 49–

56.  Emigrant starts by asserting that the district court “heavily relied on 
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Moffat’s testimony.” Emigrant Br. 54–55.  Yet again, the district court said 

quite the opposite: 

And in this particular case, while to be sure the expert 
testimony was indeed instructive on a whole host of subjects, in 
the final analysis it fortunately or unfortunately, I guess 
depending on one’s perspective, does not control the day.  As we 
will learn momentarily, this is in the final analysis a breach of 
contract case; and it is driven by documentation together with 
the results of the performance under the contract. . . . 

EA3:5–13.   

Emigrant fares no better on its substantive challenges to Mr. Moffat’s 

testimony.  First is Emigrant’s suggestion that in this bench trial the district 

court “failed to perform the requisite Daubert analysis.”  Emigrant Br. 50–

51.  It is hornbook law, however, that a judge sitting as the trier of fact need 

not make reliability or Daubert determinations prior to hearing expert 

testimony.  In re Salem, 465 F.3d 767, 777 (7th Cir. 2006); see also 

SmithKline Beecham Corp. v. Apotex Corp., 247 F. Supp. 2d 1011, 1042 

(N.D. Ill. 2003) (Posner, J., sitting by designation) (“In a bench trial it is an 

acceptable alternative to admit evidence of borderline admissibility and 

give it the (slight) weight to which it is entitled.”), aff’d on other grounds, 

403 F.3d 1331 (Fed. Cir. 2005).  As this Court has held, “where the 

factfinder and the gatekeeper are the same, the court does not err in 

admitting the evidence subject to the ability later to exclude it or disregard 
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it if it turns out not to meet the standard of reliability established by Rule 

702.”  In re Salem, 465 F.3d at 777; see also EA2:16–EA3:13. 

Next, Emigrant criticizes Mr. Moffat for basing his opinions in part on 

his personal experience notwithstanding Rule 702’s express authorization 

for an expert to base opinions on his “knowledge, skill, experience, training, 

or education.”  FED. R. EVID. 702; United States v. Parra, 402 F.3d 752, 758 

(7th Cir.2005); Smith v. Ford Motor Co., 215 F.3d 713, 718 (7th Cir.2000).  

To be sure, Emigrant’s technical expert based his opinions on personal 

experience as well.  MA696:17–21; MA700:6–MA701:10; MA715:10–17. 

Emigrant also contends Mr. Moffat’s testimony “was not disclosed.”  

Emigrant Br. 55–56.  But Emigrant fails to provide the Court with the basic 

tool needed to determine disclosure: the report that according to Emigrant 

fails to disclose the opinion.  Emigrant misleadingly includes in its 

appendix only Mr. Moffat’s original report dated August 25, 2008, which 

does not contain the disclosure at issue.  ESA218–243.  In his timely 

supplemental report dated March 20, 2009, however, Mr. Moffat plainly 

gives the opinion Emigrant claims was not disclosed: 
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Opinion Emigrant Says  

Was Not Disclosed 
Opinion Disclosed In Moffat’s 

Supplemental Report 

“The District Court should have 
excluded Moffat’s testimony that 
Metavante provided all services in a 
commercially reasonable manner for 
the separate reason that Metavante 
failed to disclose that testimony before 
trial.”  Emigrant Br. 55. 

“In my opinion, the data regarding 
Metavante’s performance demonstrates 
that Metavante’s services were 
commercially reasonable and that 
Metavante provided those services to 
Emigrant in a commercially reasonable 
manner.”  MA399. 

 

Finally, while Emigrant acknowledges it must show prejudice, David 

v. Caterpillar, Inc., 324 F.3d 851, 857 (7th Cir. 2003), the only purported 

harm it identifies—without any record citation—is that “Moffat’s testimony 

was the basis of the District Court’s erroneous interpretation of the 

Agreement as providing that Metavante’s performance should be measured 

by the achievement of Emigrant’s overall business objectives.”  Emigrant 

Br. 56.  To the contrary, the district court noted it “was left in all honesty to 

evaluate most of what has been presented to the Court in the context of 

what the lay witnesses had to say about this.”  EA9:14–17.  So unsurprising 

was Mr. Moffat’s testimony that Emigrant did not feel the need to a call a 

single fact or expert witness in rebuttal.  See MA833:15–835:20.  

Emigrant’s Moffat complaint is much ado about nothing. 
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II. THE DISTRICT COURT DID NOT CLEARLY ERR IN FINDING 

EMIGRANT FAILED TO PROVE ITS FRAUD COUNTERCLAIMS.  

Emigrant’s broadside challenge to the district court’s finding that 

Emigrant did not prove its fraud counterclaims—indeed, that those claims 

do not “even merit[] serious consideration” (EA29:11-17)—is beside the 

point for one simple reason:  Emigrant does not even mention, let alone 

challenge, the district’s court’s findings and conclusions on many requisite 

elements of Emigrant’s fraud counterclaims.  Emigrant had to prove the 

following by clear and convincing evidence: (1) Metavante made a factual 

representation; (2) which was untrue; (3) Metavante either made the 

representation knowing it was untrue or made it recklessly without caring 

whether it was true or false; (4) Metavante made the representation with 

the intent to defraud and to induce another to act upon it; and (5) Emigrant 

believed the statement to be true and relied on that statement to its 

detriment.  See Kaloti Enterprises, Inc. v. Kellogg Sales Co., 699 N.W. 2d 

205, 211 (Wis. 2005); Lundin v. Shimanski, 368 N.W. 2d 676, 680-81 

(1985).  The district court concluded Emigrant “failed to meet its burden of 

proving by clear and convincing evidence any, let alone all, of the elements 

of fraud.”  EA95 ¶ 90 (emphasis added).   Among other things, the district 

court found and concluded: 
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• Metavante did not make any false and material representations of 
fact.  See, e.g., EA49–50  ¶¶ 19–20, 23; EA64 ¶ 92; EA95 ¶¶ 91–92; 

• Metavante had no intent to deceive.  See, e.g., EA95 ¶ 93–94; 

• Emigrant knew of the alleged facts and circumstances that are the 
basis of its claims of purported fraud, and acted with that knowledge.  
See, e.g., EA52–54 ¶¶ 32–40; EA95 ¶¶ 95, 98; 

• Emigrant did not suffer any damages purportedly caused by any 
alleged misrepresentations.  EA54 ¶¶ 42–43; EA95 ¶ 96; EA97 
¶¶ 103–105. 

On appeal, Emigrant focuses on the element of reasonable reliance 

and does not seriously challenge the district court’s findings on the other 

elements, let alone show that they are clearly erroneous.  See Emigrant Br. 

29–33.  According to its own terms, then, Emigrant’s appeal leaves in tact 

the district court’s remaining findings and conclusions.  The Court can and 

should stop here, and affirm.  (Emigrant of course cannot try to cure this 

fatal deficiency by advancing new arguments for the first time on reply.  

Simpson v. Office of Chief Judge of Circuit Court of Will County, 559 F.3d 

706, 719 (7th Cir. 2009); Fenster v. Tepfer & Spitz, Ltd., 301 F.3d 851, 859 

(7th Cir. 2002).) 

A. The Standard of Review. 

This Court reviews for clear error the district court’s finding that 

Emigrant failed to prove fraud by clear and convincing evidence, because it 

is a mixed question of fact and law.  In re Rovell, 194 F.3d 867, 872 (7th Cir. 
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1999).  Moreover, as with the contract claims, the Court reviews the district 

court’s conclusions of law de novo and reverses findings of fact only if 

clearly erroneous.  Murdock & Sons Constr., Inc. v. Goheen General 

Constr., Inc., 461 F.3d 837, 840 (7th Cir. 2006).  This Court does not 

reweigh the evidence or determine the credibility of witnesses.  Id.   

B. Metavante Acted In Good Faith. 

Emigrant and Metavante witnesses alike were unanimous that 

Metavante worked honestly, diligently, and in good faith with Emigrant, as 

the district court found.  EA58 ¶ 60; see also EA9:17–20.  The court further 

found that “[a]ny alleged issues were a result of mistakes or 

miscommunications.”  EA58 ¶ 61.  Emigrant’s own witnesses best described 

Metavante’s honesty and good faith, testifying:   

• Metavante “fixed whatever I asked them to do,” MA762:3–7; 

• Metavante was “dedicated to trying to solve problems,” 
MA759:20–25;   

• Metavante was “genuine about working on” any issues, MA760:3–
11;    

• “I did not think that we were defrauded,” MA633:24–MA634:7; 

• “I never said anything about tricked and defrauded,” MA635:21–
MA63:1. 

Metavante’s good faith is the antithesis of an intent to fraud.  Emigrant’s 

appeal of the fraud counterclaims fails for this reason alone.   
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C. Emigrant Did Not Reasonably Rely On Any Alleged 
Misrepresentation. 

Emigrant alleges on the first page of its brief that “Metavante 

defrauded Emigrant by misrepresenting that it could provide a complete, 

state-of-the-art, integrated, and scalable electronic banking system that 

Emigrant could use to launch its new internet bank, EmigrantDirect.”  

Emigrant Br. 1; see also id. at 34.  But Metavante made no such 

representations to Emigrant.  The trial record is devoid of any mention of 

that “state-of-the-art” representation, for example, and Metavante 

expressly refused to make representations as to a scalable and integrated 

electronic banking system when Emigrant specifically requested them.  

(Though Metavante’s services were indeed scalable and integrated.  See, 

e.g., EA62 ¶ 82.)  The record directly contradicts Emigrant’s fraud 

counterclaims; they are illusory. 

Emigrant contends the district court misconstrued Wisconsin law 

concerning reasonable reliance.  Emigrant Br.30–33.  Here, too, Emigrant 

mischaracterizes the district court’s approach as “based on a theory that a 

party to a contract cannot reasonably rely on any misrepresentations if that 

party had an opportunity to engage in research or take steps that might 

have uncovered the fraud.”  Emigrant Br. 31.  One need only compare the 

court’s actual findings with Emigrant’s characterization of them to debunk 
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Emigrant’s claim.  Compare, e.g., EA96–97 ¶¶ 99, 100, 102 with Emigrant 

Br. 31.      

Based on abundant evidence, the district court found Emigrant could 

not have relied—and did not rely—on alleged representations Metavante 

expressly refused to make.  EA48–50 ¶¶ 17–23; EA95–97 ¶¶ 90–102.  For 

example, Emigrant alleged Metavante misrepresented that it had the 

capability to provide Emigrant with a direct bank system that performed 

the same functions as ING Direct.  But during contract negotiations 

Emigrant specifically asked, and Metavante unequivocally refused to make, 

exactly that representation.  EA49–50 ¶¶ 20–21.  Another example is 

Emigrant asked Metavante to represent that its system was “scalable” and, 

again, Metavante unequivocally refused to make that representation.  

ESA46 ¶¶ 33–34.  “Having sought broader assurances, and having been 

refused, [Emigrant] could not persuade a reasonable trier of fact that [it] 

relied on [Metavante’s] oral statements.”  Rissman v. Rissman, 213 F.3d 

381, 383 (7th Cir. 2000).   

Similarly, the district court found “[t]he testimony at trial by 

Emigrant witnesses that they did not know the system lacked an automated 

balance check was not credible.”  EA52 ¶ 33.  “[I]t is clear that Emigrant 

had multiple opportunities before going alive [sic] with the public on the 
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launch of the direct bank endeavor to have called upon Metavante to build 

into the system software before launch that which was ultimately 

accomplished in June of 2005.”  EA11:8–13.  Thus, the court concluded, 

“when it comes to suggesting that anyone was misled or deceived, in the 

Court’s view Emigrant through its own employees, agents, outside parties 

has only itself to look to in terms of these asserted deficiencies that have 

been catapulted, if you will, into a suggestion that there was fraud or that 

they were misled….”  EA13:15–22; see Kanack v. Kremski, 291 N.W.2d 864, 

867 (Wis. 1980) (holding that the “general rule” under Wisconsin law is 

that parties are “required to exercise reasonable diligence and [can] not 

close their eyes to means of information readily accessible to ascertain the 

facts”).   

Emigrant’s allegations of fraud are particularly far-fetched in light of 

the fact that Emigrant twice amended and reaffirmed the Agreement after 

“discovering” the supposed defects and misrepresentations upon which it 

bases its fraud claims.  Although omitted from the excerpted copy of the 

Agreement Emigrant submitted to this Court, on December 14, 2004, and 

again on February 1, 2005, Emigrant agreed to additional services and 

reaffirmed that “the conditions and terms of the Agreement shall remain in 

full force and effect.”  K36 ¶ 2; K37 ¶ 2; EA79 ¶ 3.  Both reaffirmations came 



 

 59 
  

after Emigrant claims to have first learned of the lack of automated balance 

checks and the existence of subcontractor Teknowledge—“defects” 

Emigrant says would have caused it not to enter into the Agreement in the 

first place had it known about them.  Ironically, the two main Emigrant 

witnesses who testified at trial about the supposed fraudulent 

misrepresentations, Eileen Lyon and John McNally, are the executives who 

signed the amendments and reaffirmed the Agreement on Emigrant’s 

behalf.  K36; K37; see also, EA9:20–25.   

Moreover, although throughout the parties’ relationship Emigrant 

reported various allegations of third-party fraud to its Board of Directors, 

never once did Emigrant report to its Board that Metavante supposedly 

committed fraud.  MA720:21–MA731:8.  On this record, it is no wonder the 

district court noted Emigrant’s fraud counterclaims were “driven by the 

hard reality of [Emigrant] trying to avoid its contractual obligations.”  

EA29:17-23. 

III. THIS COURT CAN AFFIRM ON ALTERNATIVE GROUNDS BASED ON 

THE UNDISPUTED EVIDENCE.   

The Court can affirm for two additional and independent reasons: 

Emigrant’s failure to prove both injury in fact and causation.  Emigrant 

failed to prove injury in fact because it did not show that it would have 

made a profit on the accounts and deposits it allegedly lost because of 
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Metavante’s supposed wrongdoing.  Emigrant also failed to prove 

causation—that Metavante’s purported wrongdoing was the cause of the 

accounts and deposits Emigrant says were lost.  As Emigrant conceded in 

closing arguments, if it failed to prove either injury in fact or causation, 

“then we don’t have a case.”   MA839:15–20.  This Court of course can 

affirm on any basis in the record.  See, e.g., Anderson v. U.S.F. Logistics 

(IMC), Inc., 274 F.3d 470, 478 (7th Cir. 2001); Ping v. National Educ. 

Ass’n, 870 F.2d 1369, 1372 (7th Cir. 1989). 

Notably, even if Emigrant’s liability case had a leg to stand on—it does 

not—the Agreement erects an impenetrable barrier to Emigrant’s damages 

claims.  Emigrant sought damages based on alleged lost accounts and 

deposits.  MA770:10–MA772:14.  However, the Agreement expressly bars 

any such claim for consequential damages.  K6 § 9.2; see also, K13 § 18L.   A 

related provision prohibits the recovery of economic damages under tort 

theories, including “misrepresentation.”  K7 § 9.5.  So at the end of the day, 

Emigrant’s appeal is largely academic. 

A. Emigrant Failed To Prove Injury In Fact. 

Even assuming Emigrant lost all the accounts it claims, Emigrant 

failed to prove injury in fact.  It costs a bank money to retain deposits 

because customers are paid interest on their money, there is overhead to 
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maintain the deposits, etc.  Only if the bank can lend or invest the money at 

a yield greater than the cost of maintaining the deposits does the bank 

make a profit.     

Emigrant contended it lost over $1 billion in deposits because of 

Metavante’s alleged wrongdoing.  Critically, the undisputed evidence was 

that Emigrant had deployed only approximately $2.5 billion of the $7 

billion in deposits EmigrantDirect attracted during the nineteen months 

Metavante provided services to Emigrant, with the remaining billions 

sitting in relatively low yielding assets waiting to be deployed in higher 

yield long term assets.  MA816:5–MA820:15.  As Metavante’s damages 

expert, Catharine Lawton, testified, if another $1.3 billion were added to 

EmigrantDirect’s existing deposits, Emigrant made no showing those 

monies would have been deployed in assets producing a higher net yield 

than the cost of maintaining the accounts: 

If there was another $1.3 billion that came in [the] door, there 
has not been any showing in this case that those funds would 
have found a home in a high yielding investment, given that 
there was already a backlog of $5 billion that was already in the 
door and was not yet deployed in high yielding accounts or high 
yielding investments. 

MA820:21–MA821:10.   

The following graph reflects this reality.  The blue bar on the left 

shows roughly $5 billion of EmigrantDirect deposits sitting in low-yield 
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liquidity during the term of the parties’ relationship, and the green bar on 

the right shows the approximately $6.8 billion in deposits EmigrantDirect 

received during the term Metavante provided services under the 

Agreement.  The orange bars added to both the left and right depict the $1.3 

billion in deposits Emigrant claims to have lost.   

 

MA17; MA820:21–MA821:10.  Another $1.3 billion in deposits would 

merely have been added to the existing $5 billion of primary liquidity.  So 

Emigrant’s allegation that it “lost” $1.3 billion deposits does not prove fact 

of damage.   
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Emigrant’s damages expert, Mr. Pocalyko, did not undertake this 

threshold analysis—he simply ignored it.  MA813:1–MA814:2; MA821:12–

22; MA825:24–MA826:13; MA829:14–MA830:1; MA831:6–MA832:18.  

Ms. Lawton’s opinion on fact of damage was unrefuted; Emigrant did not 

call Mr. Pocalyko—or anyone else—in rebuttal.  For this independent 

reason, the Court should affirm. 

B. Emigrant Failed To Prove Causation. 

Emigrant also failed to prove causation.  Emigrant’s technical 

witnesses did not identify a single specific lost account due to Metavante’s 

alleged wrongdoing.  The district court highlighted this deficiency for 

Emigrant during the testimony of its liability expert, Mr. Nebel, but 

Emigrant did not address it with any technical witness.  MA667:5–

MA668:2.  As Metavante’s damages expert explained, there was no 

correlation between Emigrant’s liability theories and damages claims—they 

were two ships passing in the night.  MA814:23–MA815:24; MA822:25–

MA823:9. 

Realizing this shortcoming as trial was coming to a close, Emigrant 

tried to backfill the hole in its proof with its damages expert.  But what Mr. 

Pocalyko claims to have done—analyze the Tek database (MA772:21–

MA773:4; MA773:21–MA774:4)—was far more than mere number 



 

 64 
  

crunching; the analysis required deciphering technical codes and tying the 

alleged lost accounts to extra-contractual system functionality problems.  

MA823:10–MA824:3; MA829:14–MA830:13.  Mr. Pocalyko admitted he is 

no liability expert and offered no opinions as to liability.  MA767:23–

MA768:2.  The district court found any “opinions with regard to systems 

failures” were “beyond [Mr. Pocalyko’s] expertise.”  MA766:2–20.  This is 

yet another independent reason to affirm. 

IV. EMIGRANT’S CLAIM TO BE A PREVAILING PARTY IS FRIVOLOUS. 

The district court found Metavante is the prevailing party, not 

Emigrant.  EA91 ¶ 70; EA110 ¶ 4; EA113–14.  Undeterred, Emigrant 

rehashed its prevailing-party argument in its opposition to Metavante’s 

pending fee petition, so that issue is still percolating in the lower court.  

DR584 at 17–19. 

In all events, Emigrant waived any claim to its own fees and costs.  On 

June 3, 2009, immediately after the district court announced its decision in 

Metavante’s favor, Emigrant told the court it would seek its own fees as a 

prevailing party:  “[T]here is another provision in the agreement that gives 

the prevailing party an opportunity to seek attorney’s fees.  From our view 

we prevailed on a major issue.”  EA38:13–16.  Emigrant never did seek its 

fees, however, nor did it request an extension of the statutory deadline to 
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do so.  Thus, this is a dead issue.  FED. R. CIV. P. 54(d)(2) (setting 14 day 

deadline after judgment to file fee petition); Bender v. Freed, 436 F.3d 747, 

750 (7th Cir. 2006) (affirming denial of fee request filed after 14 days as 

untimely). 

A. Standard Of Review. 

In this diversity suit, the district court’s finding that Metavante is a 

prevailing party under the parties’ Agreement is reviewed for clear error.  

Tax Track Systems Corp. v. New Investor World, Inc., 478 F.3d 783, 788–

89 (7th Cir. 2007) (applying Illinois law).  Emigrant does not provide the 

standard of review and merely asserts that the district court “erred,” so this 

is a non-issue.  See Emigrant Br. 63–66. 

B. Emigrant Did Not Prevail In The Action. 

The plain language of the Agreement awards fees only to the 

prevailing party in the action: 

If any legal action is commenced in connection with the 
enforcement of this Agreement or any instrument or agreement 
required under this Agreement, the prevailing party shall be 
entitled to costs, attorneys’ fees actually incurred, and necessary 
disbursements incurred in connection with such action, as 
determined by the court. 

K12 § 17.8 (emphasis added).  As Emigrant acknowledged in its post-trial 

proposed findings and conclusions, “Metavante assert[ed] two claims 

against Emigrant.  The first claim is a claim for breach of the Agreement, 
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and the second claim is for a declaratory judgment that Emigrant is 

obligated to pay to Metavante a Termination Fee under the Agreement.”  

DR539 at 86 ¶ 33.  Metavante won on both of those claims, as well as on 

each and every one of Emigrant’s counterclaims.  EA109 ¶ 1–EA110 ¶ 2.  

Metavante undeniably prevailed in the action.  Emigrant did not.    

Even aside from the controlling Agreement—which Emigrant 

ignores—it is axiomatic that a prevailing party need not win on every issue 

in the suit.  Rather, “a party has prevailed if he or she succeeds on any 

significant issue in litigation which achieves some of the benefit sought by 

bringing suit.”  Footville State Bank v. Harvell, 432 N.W.2d 122, 130 (Wis. 

Ct. App. 1988), review dismissed, 436 N.W.2d 33 (Wis. 1988).  A “losing 

party is not entitled to a reduction in attorney’s fees for time spent on 

unsuccessful claims, if the winning party achieved substantial success and 

the unsuccessful claims were brought and pursued in good faith.”  Radford 

v. J.J.B. Enters., Ltd., 472 N.W.2d 790, 797 (Wis. Ct. App. 1991).   

Metavante undeniably achieved substantial success, winning a $2 

million award and the right to retain the nearly $4 million dollar 

termination fee Emigrant paid under protest, as well as defeating 

Emigrant’s request for over $200 million in alleged damages.  EA110 ¶¶ 3, 

5; ESA57 ¶ 95.  The fact that Metavante did not obtain every dollar of the 
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termination fee it sought in good faith is inconsequential as far as the 

prevailing-party analysis goes. 

Emigrant’s half-hearted effort to shoehorn the amount of the 

termination fee into the bad-faith exception of Radford doesn’t fit.  See 

Emigrant Br. 64 (“Metavante vigorously pursued this claim despite having 

no reason to doubt Emigrant’s migration to an in-house system.”).  In fact, 

Metavante had every reason to dispute that Emigrant “migrate[d] its data 

processing for direct banking to an in-house solution by creating their own 

data processing platform” (see K28 ¶ 1(b)) and expressly reserved its rights 

on this issue from the very beginning, as Emigrant’s General Counsel 

conceded at trial.  MA740:9–742:18.  The district court described this issue 

as “perhaps the most nettlesome,” spending “considerable time addressing 

the matter of what ought to be the appropriate termination fee.”  EA24:18-

23; EA22:25–23:2.  Indeed, the court noted “there may well have been a 

breach of the agreement by Emigrant if for no other reason than utilizing 

[Metavante’s confidential] information.”  EA26:11–14.  In the end, the court 

found for Metavante on the termination fee issue but declined to award 

Metavante the higher fee amount.  EA26:23–27:2; see also EA31:5–6; 

EA90 ¶¶ 62–63.  Metavante respects the district court’s finding. 
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CONCLUSION  

For the foregoing reasons, the Court should affirm the judgment in all 

respects. 
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