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I. INTRODUCTION 

The Securities and Exchange Commission’s (the “SEC”) opposition makes plain 

why the Complaint fails to state a claim under Section 304.  The SEC concedes that Mr. 

Jenkins is innocent of any wrongdoing.  The SEC concedes that the Complaint does not 

allege that Mr. Jenkins received any inflated amounts, either in bonuses or stock sale 

profits, as a result of the misstated financials.  The SEC nevertheless persists in asserting 

that Section 304 requires an innocent man such as Mr. Jenkins to forfeit those bonuses and 

stock sale profits, regardless if they would have been received even under the restated 

numbers, because others committed alleged misconduct without Mr. Jenkins’s knowledge 

and actively concealed such misconduct from him. 

Neither Section 304 nor the Constitution supports such an extreme result.  If 

Congress had intended the radical departure of creating a vicarious strict liability statute 

for the misconduct of others, which inflicts a penalty bearing no causal relationship to the 

alleged misconduct, the legislative history would somewhere reflect the intention of 

Congress to enact such an unorthodox approach.  The legislative history, however, 

suggests no such thing.  Instead, Congress repeatedly referred to Section 304 as providing 

for disgorgement – in other words, a remedy to make a wrongdoer reimburse ill-gotten 

gains. 

Bereft of any such support for its position, the SEC instead makes a number of 

remarkable and entirely unpersuasive arguments.  The SEC claims that despite reams of 

scholarly commentary about Section 304’s ambiguity, and the SEC’s own prior and 

starkly different interpretation of the statute, the plain language of Section 304 can be read 

only as the SEC now proposes.  The SEC tries without success to dismiss Ninth Circuit 

precedent that contradicts the SEC’s new-found interpretation and describes Section 304 

exactly as Mr. Jenkins has done – as a disgorgement remedy directed against wrongdoers.  

The SEC admits that its interpretation of Section 304 would raise grave constitutional 

concerns if the relief sought is not purely remedial, but then fails to explain how what it 

seeks is anything other than punitive.  And even though Section 304 plainly requires that 
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any reimbursement be made to the same issuer that restated its financials, and that CSK is 

no longer an “issuer,” the SEC suggests that statutory language should be overlooked. 

The Complaint does not allege that Mr. Jenkins committed any misconduct, and it 

does not allege that the amounts the SEC seeks were received as a result of any alleged 

misconduct.  These two omissions are fatal.  When Section 304 is given a common sense 

reading – one that accords with Ninth Circuit precedent, basic guarantees of due process, 

and the SEC’s own past interpretation – it is clear the allegations of the Complaint fail to 

state a claim and should be dismissed. 

II. ARGUMENT 

A. The SEC’s Punitive New Interpretation of Section 304 Raises Serious 
Constitutional Concerns That Should Be Avoided By Construing the 
Statute in Accord with its Past Use. 

The SEC’s Opposition misunderstands the doctrine of constitutional avoidance.  

Mr. Jenkins need not demonstrate, nor this Court need decide, whether or not Section 304 

is constitutional.  Rather, the threshold question is only whether the SEC’s unprecedented 

and punitive interpretation of Section 304 raises serious constitutional questions.  Because 

the SEC’s new proffered interpretation does raise such questions, the constitutional 

avoidance doctrine requires the Court to choose an alternative plausible construction that 

does not create such constitutional concerns.  Clark v. Martinez, 543 U.S. 371, 381-82 

(2005).  As opposed to the SEC’s attempt to give Section 304 an extreme makeover, the 

construction urged by Mr. Jenkins is nothing new or radical, and in fact accords with how 

the SEC itself has interpreted the statute in every case before this one (see MTD at 3, n.3), 

and how the Ninth Circuit has described the statute in In re Digimarc Corp. Derivative 

Litig., 549 F.3d 1223, 1231 (9th Cir. 2008) – as a remedy to make wrongdoers disgorge 

ill-gotten gains.   

The linchpin of SEC’s opposition is the contention that the relief sought here is 

purely remedial.  The SEC does not dispute that Mr. Jenkins is innocent of any 

wrongdoing, alleging instead that the architects of CSK’s accounting fraud were other 

individuals who acted without his knowledge.  Nor does the SEC dispute the bedrock 
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constitutional principle that the Due Process Clause forbids the imposition of punishment 

on an individual such as Mr. Jenkins who is innocent of any wrongdoing.1  Having 

conceded that it has sued someone innocent, and that imposing punishment on such a 

person presents grave constitutional problems, the SEC’s only remaining option is to try 

characterizing the relief it seeks as purely remedial.   

That attempt fails on multiple levels.  While the SEC’s opposition avoids 

confronting this stubborn fact, there is no dispute that the relief the SEC seeks here is not 

limited to recovering amounts causally related to the alleged wrongdoing.  The SEC 

demands all of the bonus compensation and stock profits Mr. Jenkins received during 

defined time periods, without any allegation that the entire amount, or even some part of 

it, was artificially inflated due to the misstated financials.2  Indeed, the Complaint does 

not even allege that Mr. Jenkins’s bonus compensation or stock profits would have been at 

all different if there had never been any restatement.    

Seeking such broad forfeiture against an innocent person, untethered to any 

allegation or proof that the money at issue would not have been received but for the 

wrongdoing, is not remedial relief but a penalty.  As cases cited in the SEC’s own 

opposition explain, when the relief sought “goes beyond remedying the damages caused 

to the harmed parties by the defendant’s action,” it constitutes a “penalty.”  Johnson v. 

                                                 
1 The SEC mischaracterizes Mr. Jenkins’s constitutional arguments as resting on the 
Excessive Fines Clause.  While Mr. Jenkins relies on cases decided in the excessive fines 
context to assess whether Section 304 is a penalty, the Excessive Fines Clause is not the 
basis for application of the constitutional avoidance doctrine.  The primary constitutional 
questions at issue arise under the Due Process Clause.   
2 The SEC’s opposition suggests in passing that Mr. Jenkins’s bonuses were tied (albeit 
only “in part”) to the company’s financial performance.  Opp. at 3.  Because the 
Complaint contains no such allegations, this statement must be disregarded.  See 
Schneider v. Cal. Dep’t. of Corr., 151 F.3d 1194, 1197 n.1 (9th Cir. 1998) (“In 
determining the propriety of a Rule 12(b)(6) dismissal, a court may not look beyond the 
complaint to a plaintiff’s moving papers, such as a memorandum in opposition to a 
defendant’s motion to dismiss.”) (internal citations omitted); see also Lee v. City of Los 
Angeles, 250 F.3d 668, 688 (9th Cir. 2001) (district court reversed for taking judicial 
notice of disputed contents of public record).  Even if this statement was considered, it 
makes clear that the SEC believes Mr. Jenkins would have received a portion of the 
bonuses at issue regardless of the restatements, and that the SEC nevertheless seeks 
forfeiture of that portion of the bonus as well. 
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SEC, 87 F.3d 485, 488 (D.C. Cir. 1996).  Courts have emphasized that remedial relief (for 

example, disgorgement) “may not be used punitively” and is limited to amounts “causally 

related to the wrongdoing.”  SEC v. First City Financial Corp., 890 F.2d 1215, 1231 

(D.C. Cir. 1989).  Indeed, in the context of disgorgement, courts have long held that 

remedial relief is limited to the return of amounts obtained as a result of the defendant’s 

wrongdoing; demanding anything more “would constitute a penalty assessment.”  SEC v. 

Blatt, 583 F.2d 1325, 1335 (5th Cir. 1978); SEC v. Cavanagh, 445 F.3d 105, 117 n.25 (2d 

Cir. 2006) (accord).3   

Attempting to get around this authority, the SEC first asserts that Section 304 can 

never be a penalty, no matter how broadly the SEC may seek to construe the statute, 

because Congress did not label it a penalty.  Opp. at 13.  But the label attached by the 

legislature is in no way dispositive of how a statute operates in practice – what matters is 

not the label but substance.  See Whitfield v. United States, 543 U.S. 209, 216 (2005) 

(finding Congress’s labeling of statutory provision as “penalty” insignificant and 

concluding that statute actually created substantive offense).  Properly interpreted as the 

Ninth Circuit has set forth in Digimarc, and as the SEC historically has construed it, 

Section 304 does not impose a penalty and not surprisingly was not labeled as such.  The 

statute only becomes punitive in light of the SEC’s attempt to drastically rewrite the 

statute to impose liability on innocent persons for amounts not causally linked to the 

alleged wrongdoing.        

The SEC next makes the bizarre contention that the relief it seeks is remedial, not 

punitive, because the SEC merely seeks to restore the “status quo ante.”  Opp. at 14.  But 

seizing all of a CEO’s bonus compensation and stock profits does not restore the “status 
                                                 
3 Similarly, in cases involving so-called “relief defendants” who have unknowingly 
received the proceeds of a fraud, relief is limited to disgorgement of the amount by which 
the defendant was unjustly enriched.  Compare cases cited at Opp. at 18 (disgorgement 
appropriate against relief defendants who received fraudulent proceeds), with Commodity 
Futures Trading Comm’n v. Hanover Trading Corp., 34 F. Supp. 2d 203, 207-08 
(S.D.N.Y. 1999) (refusing to order disgorgement of compensation employee received 
during fraud because Commission did not accuse the employee of any wrongdoing, and 
employee was entitled to the monies as payment for services performed). 
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quo ante” if the CEO would have received those same amounts anyway regardless of 

whether a restatement occurred.  Suppose (as is the case here) the defendant received a 

bonus for successfully completing a refinancing or other transaction, or would have been 

owed a performance bonus even under the restated numbers.  Or suppose the misconduct 

involved understating income (using it as a cookie jar for future years) such that a 

defendant received less in bonus or stock sale profits than he would have under the 

restated numbers.  Forfeiting the entire bonus or stock sale profits without any proof that 

the amount was inflated by the misconduct does not restore any status quo ante.   

The SEC admits that it is not seeking to recover salary, or incentive-based 

compensation or stock sale profits for periods other than those covered by the restatement 

because that would “go beyond restoring the status quo ante.”  Opp. at 14.  But the only 

reason those amounts would go beyond restoring the “status quo ante” is that they are not 

causally related to the misstated financials, and would have been received even if the 

financials had been correctly stated in the first place.  The same is true of virtually all the 

bonus compensation and stock profits the SEC seeks to recover from Mr. Jenkins:  He 

would have received those amounts anyway, even if CSK’s financials had been correctly 

stated in the first place.  That is why the Complaint attempts to forgo any allegation of a 

causal link between those amounts and CSK’s restatements. 

The SEC contends that its construction of Section 304 passes constitutional muster 

because the statute puts a CEO at risk of forfeiting certain compensation “to foster greater 

corporate responsibility and deter financial fraud.”  Opp. at 16.  Far from establishing a 

remedial purpose, the fact that a primary SEC objective is deterrence confirms that the 

relief sought is punitive.  See Bell v. Wolfish, 441 U.S. 520, 539 n.20 (1979) (deterrence is 

not a “legitimate non punitive governmental objectiv[e]”); Kennedy v. Mendoza-Martinez, 

372 U.S. 144, 168 (1963) (deterrence is one of the “traditional aims of punishment”).   

The SEC cites no case that has ever held that furthering deterrence by imposing a 

penalty on innocent individuals is constitutional.  The one case the SEC does cite – HUD 

v. Rucker, 535 U.S. 125 (2002) (see Opp. at 18-19) – actually supports Mr. Jenkins’s 
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position.  In Rucker, the Supreme Court upheld a statute allowing public housing tenants 

to be evicted for the drug-related activity of household members, regardless of whether 

the tenant knew or had reason to know of the activity.  In rejecting a due process 

challenge to the statute, the Court distinguished Southwestern Tel. & Tel. Co. v. Danaher, 

238 U.S. 482 (1915), one of the cases cited by Mr. Jenkins, which held that the Due 

Process Clause forbids the imposition of penalties on innocent actors.  The Court did not 

distinguish Danaher on the due process principles articulated in that case, but on the 

ground that in Danaher the government was acting “as sovereign.”  Rucker, 535 U.S. at 

135.  In Rucker, “[t]he government [was] not attempting to criminally punish or civilly 

regulate respondents as members of the general populace,” but was instead “acting as a 

landlord of property that it owns, invoking a clause in a lease to which respondents have 

agreed and which Congress has expressly required.”  Id.  Here, in contrast, Mr. Jenkins is 

not a government employee, the government is unquestionably acting “as sovereign,” and 

Mr. Jenkins is unquestionably being “civilly regulate[d]” as a “membe[r] of the general 

populace.”  Rucker is thus completely inapposite.4 

Finally, the SEC mistakenly suggests that Section 304 does not “stand alone” in 

affording relief in the absence of a showing of personal misconduct.  Opp. at 16-17.  The 
                                                 
4 The SEC also suggests in a footnote that its interpretation of Section 304 finds support in 
the responsible corporate officer doctrine articulated in United States v. Dotterweich, 320 
U.S. 277 (1943), and United States v. Park, 421 U.S. 658 (1975).  Opp. at 19 n.14.  As 
Mr. Jenkins noted in his opening brief, that argument fails on two levels.  First, courts 
have strictly limited this doctrine to statutory violations that pose a direct threat to public 
health or safety.  See, e.g., Park, 421 U.S. at 671-72 (violations of the Food, Drug, and 
Cosmetic Act); Dotterweich, 320 U.S. at 280 (accord); United States v. Iverson, 162 F.3d 
1015, 1022-26 (9th Cir. 1998) (violations of the Clean Water Act).  The SEC seeks to 
ignore this well-established limitation by arguing that corporate accounting misstatements 
also threaten public welfare.  Opp. at 19, n.14.  The SEC notably fails to cite any case so 
extending the doctrine (there are none), and courts have in fact rejected similar attempts to 
expand it.  E.g., Meyer v. Holley, 537 U.S. 280, 286-87 (2003) (declining to apply 
doctrine to civil rights action alleging racial discrimination).  Second, while the doctrine 
allows imposition of liability “without a showing of intent,” as the SEC notes (Opp. at 19 
n.14), courts have consistently required “some measure of blameworthiness” for the 
defendant’s actions – typically, that the defendant was aware of ongoing violations, had 
the authority and responsibility to stop them, yet took inadequate corrective measures.  
See, e.g., Park, 421 U.S. at 673; Iverson, 162 F.3d at 1018-19; United States v. Starr, 535 
F.2d 512, 514-16 (9th Cir. 1976).  The SEC has not and cannot allege here that Mr. 
Jenkins was aware of the ongoing violations. 
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SEC cites a number of securities law provisions, but critically overlooks that none of 

those provisions imposes a penalty.  Both Section 16(b) of the Exchange Act and Section 

306 of the Sarbanes-Oxley Act proscribe stock sales by certain insiders during defined 

time periods, and require disgorgement of the profits obtained should a defendant make 

the prohibited sales.  15 U.S.C. §§ 78p(b), 7244.  Similarly, Section 12(a) of the Securities 

Act proscribes the sale of a security in violation of law or in connection with a misleading 

statement, and allows anyone who purchases such a security to rescind the sale.  15 

U.S.C. § 77l.  Each of these provisions proscribes conduct by the defendant and limits 

recovery to purely remedial relief tied directly to the proscribed conduct.  In contrast, 

under the unprecedented interpretation the SEC urges here, Section 304 would impose 

punitive relief on a defendant CEO or CFO who has taken no action that the law 

condemns as wrongful, for misconduct by other individuals, by requiring repayment of 

amounts not alleged to have any relationship to that wrongdoing. 

B. The SEC’s Statutory Analysis Is Deeply Flawed. 

Failing to avoid the serious constitutional questions raised by its new gloss on 

Section 304, the SEC argues that those problems cannot be avoided because the statute’s 

plain language admits only the reading now urged by the SEC.  Of course, unless the SEC 

itself repeatedly misapprehended Section 304’s supposedly “plain” language, the SEC 

cannot square its suggestion that the only plausible reading of Section 304 forecloses any 

requirement either of personal misconduct or a causal connection between the misconduct 

and the amount to be disgorged, with the SEC’s past interpretation of the statute.  Neither 

the language of the statute, its legislative history, or Ninth Circuit precedent support the 

SEC’s flawed “plain language” arguments. 

1. A personal misconduct requirement is consistent with the text, 
structure, and legislative history of Section 304. 

The SEC first claims that a personal misconduct requirement is inconsistent with 

the “plain language” of Section 304.  Opp. at 6-7.  What the SEC claims is “plain 

language,” however, is hardly a model of clarity.  The statute describes the triggering 
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event as “an accounting restatement due to the material noncompliance of the issuer, as a 

result of misconduct ….”  15 U.S.C. § 7243(a) (emphasis added).  As numerous 

commentators have noted, that language is ambiguous because it fails to specify whose 

misconduct is being referred to.  See, e.g., Elias Mossos, Sarbanes-Oxley Goes to Europe: 

A Comparative Analysis of United States and European Union Corporate Reform After 

Enron, 13 Int’l Trade L.J. 9, 12 (2004) (“[Section 304 of the] Sarbanes-Oxley Act does 

not specify whose misconduct will trigger the repayment, the CEO’s and CFO’s 

misconduct only or the misconduct of other individuals at the company.”); James E. 

Johnson, Disgorgement of Executive Compensation, 865 PLI/Comm 149, 157 (2004) 

(“The statute . . . does not specify whether the CEO or CFO must himself or herself have 

engaged in misconduct, or whether § 304 liability may be predicated on misconduct by 

other officers or employees, regardless of whether the CEO or CFO was a participant.”).5 

Far from one absolute reading, there are three equally plausible ways to resolve the 

statute’s ambiguity regarding misconduct.  First, the word “misconduct” could be read (as 

the SEC previously read it, and Mr. Jenkins now urges) as referring to misconduct by the 

CEO or CFO – the only two individuals who are actually subject to the statute.  Second, 

the statute could be read more broadly in the manner the SEC now urges, as misconduct 

committed by “any of the issuer’s employees.”  Opp. at 6-7.  Third, the statute could be 

read more broadly still, as encompassing misconduct by anyone associated with the issuer 

which results in a restatement, including for example the issuer’s outside accountants, 

lawyers, or third party vendors.  

When there is more than one plausible interpretation of a statute, the rule of lenity 

                                                 
5 See also John C. Coffee, Jr., Leading Issues Under Sarbanes-Oxley, Part I, 9/19/2002 
N.Y. L.J. 5 (col. 1) (2002) (“Section 304(a) makes its Draconian forfeiture penalty 
mandatory only if the earnings restatement was the product of ‘misconduct.’ But it does 
not tell us whether the misconduct must be that of the CEO or the CFO.”); John Patrick 
Kelsh, Section 304 of the Sarbanes-Oxley Act of 2002: The Case for a Personal 
Culpability Requirement, 59 Bus. Law 1005, 1009 (2004) (“The most profound questions 
surrounding Section 304, however, relate to the definition of the term ‘misconduct’. . . . 
[I]t is not clear from the text of the Act whose misconduct can create an obligation on the 
part of the CEO and CFO to disgorge bonus compensation and trading profits.”). 
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and due process require resolving those ambiguities in the defendant’s favor.  See, e.g., 

SEC v. Mercury Interactive, LLC, No. C 07-2822 JF (RS), 2009 WL 2984769, at *7 (N.D. 

Cal. Sept. 15, 2009) (rejecting SEC’s overly broad interpretation of Section 304 in favor 

of defense interpretation to protect due process right to fair notice).6  The constitutional 

avoidance doctrine similarly compels rejection of an interpretation (like the SEC’s) that 

would raise grave due process concerns, in favor of a competing interpretation that does 

not.  See SEC v. Pirate Investor LLC, 580 F.3d 233, 253 (4th Cir. 2009) (“The canon of 

constitutional avoidance is ‘a tool for choosing between competing plausible 

interpretations of a statutory text, resting on the reasonable presumption that Congress did 

not intend the alternative which raises serious constitutional doubts.’ ”).   

The SEC next argues that the “structure” of Section 304 does not support a 

personal misconduct requirement.  Opp. at 7.  Specifically, the SEC points to the 

exemption authority that Section 304(b) confers, and asserts that “Section 304(b) would 

not be necessary if Section 304(a) applied in instances of CEO’s or CFO’s own culpable 

conduct.”  Id.  That assertion is demonstrably false, as the SEC later makes clear when 

describing some of the factors it considers when deciding whether to exercise its 

exemption authority.  See Opp. at 19 (citing Securities Exchange Act of 1934 Release No. 

44969 (Oct. 23, 2001)).  The SEC’s discussion, and the Release itself, indicate that if 

Section 304(a) is construed to require personal misconduct by the CEO or CFO, 

subsection (b) will not be rendered a statutory nullity because, in making its exemption 

decisions, the Commission will still be in a position to evaluate, inter alia: (1) the 

“nature” and “pervasiveness” of the CEO’s or CFO’s misconduct (see Opp. at 19; see also 

Release No. 44969, at 2, ¶ 1); (2) the “significance of that misconduct to the issuer’s 

reported financial results” (see Opp. at 19); (3) how long the misconduct lasted (see 
                                                 
6 The SEC claims in its Opposition that Mr. Jenkins should not rely on Mercury 
Interactive.  Opp. at 5 n.4.  In fact, the SEC’s Complaint here suffers from the same 
defects as its Complaint in Mercury Interactive.  As in Mercury Interactive, the SEC’s 
Complaint here fails to allege which financial document “first” triggered the statute’s 12-
month period.  Mercury Interactive thus directly applies in Mr. Jenkins case and supplies 
yet another reason to dismiss the Complaint. 
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Release No. 44969, at 3, ¶ 4); and (4) how much harm the misconduct “inflicted upon 

investors and other corporate constituencies” (id. at 3, ¶ 5).   

The SEC also argues that the statute’s legislative history “demonstrates that 

Congress did not intend to require personal misconduct by a company’s CEO or CFO.”  

Opp. at 10.  First and foremost, if Congress had intended the radical departure of creating 

a vicarious strict liability statute for the misconduct of others, which inflicted a penalty 

bearing no relationship to the alleged misconduct, the legislative history would 

somewhere reflect congressional intent to enact such an unorthodox approach.  The 

legislative history suggests no such thing. 

Lacking any such legislative history, the SEC proceeds erroneously to assume that 

the House initially proposed a version of Section 304 that expressly included a personal 

misconduct requirement, and that the Senate version of the statute later adopted expressly 

omitted such a requirement.  But the House version in fact merely directed the SEC to 

study whether a disgorgement remedy should be created through the rule-making process.  

See H.R. Rep. No. 107-414, at 12 (2002).  The report accompanying the House bill called 

for a showing of “extreme misconduct” by the defendant before reimbursement could be 

required (see id. at 44), and it is that heightened standard of misconduct that the Senate 

version can fairly be read as rejecting, since Section 304 as adopted simply requires 

“misconduct.” 

The SEC flatly ignores the legislative history indicating that the Senate version of 

the statute did not omit a requirement that the defendant engage in the misconduct 

himself.  The Senate report accompanying what became Section 304 states explicitly that 

the relief afforded is a “disgorgement” remedy (see S. Rep. No. 107-205, at 26, 53 

(2002)), which has traditionally been understood as relief designed to deprive a 

wrongdoer of ill-gotten gains.  See, e.g., SEC v. First Pac. Bancorp, 142 F.3d 1186, 1191 

(9th Cir. 1998); Blatt, 583 F.2d at 1335; SEC v. DiBella, 409 F. Supp. 2d 122, 127 (D. 

Conn. 2006) (disgorgement “dispossesses the wrongdoer of the profits earned from illegal 

conduct”) (emphasis added).  Far from supporting the SEC’s reading, Section 304’s 
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legislative history confirms that Congress intended the term “misconduct” to refer to the 

misconduct of the defendant from whom reimbursement is being sought. 

The SEC’s only response is to note that the statute uses the word “reimburse” 

rather than “disgorge.”  Opp. at 15.  This is a distinction without a difference.  The terms 

“disgorge” and “reimburse” require exactly the same thing here – the return of a 

wrongdoer’s ill-gotten gains.  There is nothing about the word “reimbursement” that 

suggests no misconduct or causal connection is required.  “Reimbursement” is simply the 

statute’s statement regarding where the disgorgement should be directed. 

In analyzing Section 304’s language, this Court does not write on a blank slate.  In 

addressing whether Section 304 created a private right of action, the Ninth Circuit has 

already equated Section 304’s use of the term “reimburse” with the disgorgement of ill-

gotten gains.  See In re Digimarc Corp. Derivative Litig., 549 F.3d 1223, 1231 (9th Cir. 

2008).  The SEC dismisses Digimarc in a footnote, calling its discussion of the remedy 

afforded by Section 304 “casual references” and “dicta.”  See Opp. at 9, n.7.  Digimarc’s 

treatment of Section 304 as a disgorgement remedy cannot be so easily dismissed.  As the 

Ninth Circuit itself has advised: 

We decline to dismiss our precedent so lightly.  As we have 
noted before, where a panel confronts an issue germane to the 
eventual resolution of the case, and resolves it after reasoned 
consideration in a published opinion, that ruling becomes the 
law of the circuit, regardless of whether doing so is necessary 
in some strict, logical sense. 

Miranda B. v. Kitzhaber, 328 F.3d 1181, 1186 (9th Cir. 2003) (internal quotations 

omitted).  In Digimarc, the Ninth Circuit analyzed what remedy Section 304 afforded in 

deciding whether the statute created a private right of action.  The issue thus was 

“germane to the eventual resolution of the case” and resolved accordingly.  Miranda B., 

328 F.3d at 1186.  Digimarc’s treatment of Section 304 as a disgorgement remedy 

directed at a wrongdoer’s ill-gotten gain is not, as the SEC wrongly diminishes it, “casual” 

and “dicta.”  It is the “law of the circuit,” id., and should be treated as such. 
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2. Requiring proof of personal misconduct would not render 
Section 304 “redundant.” 

As it must given its own past practice using the statute, the SEC admits that if 

Section 304 requires proof of personal misconduct, the statute is not entirely redundant of 

other relief afforded by the securities law and provides otherwise unavailable enforcement 

remedies.  The SEC instead suggests that because a personal misconduct requirement 

would make Section 304 overlap with some forms of pre-existing relief, the mere 

existence of some redundancy should lead the Court to read any personal misconduct 

requirement out of the statute.  Opp. at 7.   

The SEC suggests, for example, that the conduct covered by Section 304 – if 

construed to require personal misconduct by the CEO or CFO – is already covered by 

Section 17(a) of the Securities Act and Section 10(b) of the Exchange Act, as well as their 

respective control person provisions – namely, Section 15 of the Securities Act and 

Section 20 of the Exchange Act.  Opp. at 8.  As the SEC itself notes, however, Sections 

17(a) and 10(b) proscribe misconduct in connection with “the offer or sale of any 

securities” and “the purchase or sale of any security,” respectively, which has nothing to 

do with the misconduct proscribed by Section 304.  See id.  Indeed, an offer, sale, or 

purchase of a security is not required to trigger Section 304.  The same is true with respect 

to Section 15, which imposes liability upon those who control individuals that make false 

statements in a registration statement or in connection with the “offer[] or sell[] [of] a 

security.”  See 15 U.S.C. § 77o.  Section 20, the control person provision of the Exchange 

Act, is framed in slightly broader terms.  See 15 U.S.C. § 78t (imposing liability on “every 

person who . . . controls any person liable under any provision of this title . . . .”).  That 

provision, however, is not redundant of Section 304 because – as with all the other 

provisions to which the SEC refers – Section 20 does not require that disgorgement be 

directed to the issuer (for example, as opposed to the victim(s) of the statutory violations). 

As Mr. Jenkins demonstrated in his opening brief (see MTD at 14-16), Section 304 

is not intended to be a standalone liability provision.  It instead creates a new remedy that 
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the SEC may pursue if a CEO or CFO violates the substantive liability provisions of the 

Sarbanes-Oxley Act or any other such provision of the federal securities laws.  The SEC 

contends that, even if construed as a remedy, Section 304 would be “redundant” because a 

knowing or willful violation of Section 302 of the Sarbanes-Oxley Act triggers remedies 

provided by Section 906 of the Act, Section 21(d) of the Exchange Act, and the criminal 

penalties of 18 U.S.C. § 1350.  Opp. at 8 n.5.  But none of those provisions provides for 

the specific disgorgement remedy created by Section 304 (either in terms of the specific 

compensation at issue or in directed disgorgement to the issuer). 

 The same is true of the “general disgorgement remedy” available under Section 

21C(e) of the Exchange Act and through a court’s general equitable powers.  Opp. at 9-10.  

What Section 304 adds in all of these circumstances is a disgorgement remedy that: (1) is 

mandatory when it would otherwise be discretionary; (2) is targeted at specific funds that 

might otherwise not be subject to such relief; and (3) mandates to whom the disgorged 

funds will be paid, when that determination, too, would otherwise have been left to the 

court’s discretion.  Section 304 is in no sense “redundant” of any other provision of the 

federal securities laws.7 

                                                 
7 Imposing a monetary sanction on an innocent person based on the misconduct of others 
also leads to absurd results such as a right to indemnification.  The SEC argues that Mr. 
Jenkins would not be entitled to indemnification because Section 145 of the Delaware 
General Corporations Code excludes from its scope “actions by or in the right of the 
corporation.”  Opp. at 17 n.13 (quoting § 145(b)).  This case is not an action being 
brought “by . . . the corporation” (i.e., CSK), but by the SEC.  Nor is it an action brought 
“in the right of the corporation,” because Delaware law is clear that the phrase applies 
only to shareholder derivative suits.  See Cochran v. Stifel Financial Corp., No. Civ.A. 
17350, 2000 WL 286722, at *12 (Del. Ch. Mar. 8, 2000) (unpublished disposition), rev’d 
in part on other grounds, 809 A.2d 555 (Del. 2002).  And even if Mr. Jenkins were 
ultimately found liable under Section 304, he would not “have been adjudged to be liable 
to the corporation” – another requirement under § 145(b) – but rather to the SEC.  Also 
contrary to the SEC’s contention, permitting Mr. Jenkins to recover indemnification 
would not run counter to the policies underlying the federal securities laws, because those 
policies have not been extended to deny indemnification for defendants who are without 
fault or who otherwise act in good faith.  See Greenwald v. American Medcare Corp., 666 
F. Supp. 489, 493 (S.D.N.Y. 1987) (holding that director was “entitled to an opportunity 
to prove that he was without fault and is therefore entitled to indemnity” under the federal 
securities laws).  In any event, it is clear that in between adverse publicity, attorney fee 
indemnification obligations, and indemnity, the SEC’s action in this case is harming and 
not helping the company and shareholders the SEC is supposedly assisting.   
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C. CSK Is Not A Statutory “Issuer” Within The Meaning Of Section 304.  

The SEC’s opposition fails to address meaningfully the point that Section 304 does 

not apply to the facts alleged in the Complaint because the “issuer” to be reimbursed – 

CSK – no longer exists.  See MTD at 20-21.  Section 304 directs that any reimbursement 

be made to the same “issuer” whose financials were required to be restated, and the SEC 

admits that CSK is no longer an “issuer” under the relevant statutory provision.  See Opp. 

at 23 n.20 (“[A]lthough CSK may no longer be an ‘issuer’ in its own right, it is a wholly 

owned subsidiary of O’Reilly . . . .”).   

Because the statutory provisions defining the term “issuer” are framed in the 

present tense, and CSK is admittedly no longer an issuer, the SEC instead argues that 

Section 304 should still apply because “CSK’s right to reimbursement under Section 304 

has passed to O’Reilly.”  Opp. at 23.  In support of its position, the SEC cites a number of 

cases for the unremarkable proposition that in the event of a merger, the preexisting rights, 

properties, liabilities, and obligations of the acquired corporation pass to the surviving 

corporation and its shareholders.8   

This argument erroneously presupposes that CSK still had some right to pass 

despite losing its status as an issuer.  If, as the SEC suggests, “Congress says in a statute 

what it means and means in a statute what it says there” (Opp. at 6), then CSK losing its 

status as the issuer to whom reimbursement must be made is dispositive under the plain 

text of Section 304.  That language expressly requires that any reimbursement payment 

meet two criteria : that it be made to the company that (1) was the issuer with the 

restatement, and (2) presently “issues or proposes to issue securities.”  15 U.S.C. § 78c.   

Lewis v. McAdam, 762 F.2d 800 (9th Cir. 1985), cited by the SEC, supports that 
                                                 
8 See Lewis v. Anderson, 477 A.2d 1040 (Del. 1984) (right to derivative action passed 
from shareholders of merged company to shareholders of successor corporation); Heit v. 
Tenneco, Inc., 319 F. Supp. 884 (D. Del. 1970) (accord); Texaco Refining & Marketing, 
Inc. v. Delaware River Basin Comm’n, 824 F. Supp. 500 (D. Del. 1993) (right to withdraw 
water from Delaware River Basin pursuant to Certificates of Entitlement passed from 
merged company to successor corporation by virtue of merger); Western Air Lines, Inc. v. 
Allegheny Airlines, Inc., 313 A.2d 145 (Del. Ch. 1973) (contractual obligations of merged 
corporation passed to successor). 
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the word “issuer” in Section 304 must be read narrowly.  Section 16(b) of the Exchange 

Act authorizes an “issuer” or the owner of an issuer’s securities to bring suit to recover 

short-swing profits.9  In Lewis, a shareholder of the parent company attempted to bring a 

Section 16(b) action against the director of another issuer that the parent company 

subsequently acquired and made a subsidiary.  Focusing on the plain language of the 

statute and its use of the term “issuer,” the Ninth Circuit dismissed the case, holding that 

“where a corporation is merged out of existence by the wholly owned subsidiary of 

another corporation, the parent corporation is not an ‘issuer’ within the meaning of section 

16(b).”  Id. at 804 (emphasis added).10 

III. CONCLUSION 

For the reasons stated above, as well as in Mr. Jenkins’ moving papers, the 

Complaint should be dismissed. 

 
DATED: November 5, 2009 
 

Munger, Tolles & Olson LLP 
 
JOHN W. SPIEGEL 
GREGORY J. WEINGART 
JENNY M. JIANG 

By:               /s/ John W. Spiegel 
JOHN W. SPIEGEL 

Attorneys for Defendant 
MAYNARD L. JENKINS 

 
 

                                                 
9 Section 16(b) provides, in relevant part: “Suits to recover [short-swing] profit may be 
instituted at law or in equity by the issuer, or by the owner of any security of the issuer in 
the name and in behalf of the issuer ….”  15 U.S.C. § 78p(b) (emphasis added).  
10 The SEC also halfheartedly suggests that even though CSK is no longer an issuer, 
O’Reilly is and that’s somehow close enough for purposes of Section 304.  Opp at 23 & 
n.20.  That suggestion defies not only the statutory language but common sense.  The 
alleged misconduct occurred at CSK, not O’Reilly.  CSK’s financials were restated, not 
O’Reilly’s.  Mr. Jenkins was not paid any bonus by O’Reilly, and his stock sales involved 
CSK and not O’Reilly shares.  Putting aside the statutory requirement that the issuer for 
whom reimbursement is sought be the same issuer whose financials were restated, 
ordering reimbursement to a successor entity such as O’Reilly is in no way 
“reimbursement” but rather a windfall to an uninvolved party. 
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	I. INTRODUCTION
	The Securities and Exchange Commission’s (the “SEC”) opposition makes plain why the Complaint fails to state a claim under Section 304.  The SEC concedes that Mr. Jenkins is innocent of any wrongdoing.  The SEC concedes that the Complaint does not allege that Mr. Jenkins received any inflated amounts, either in bonuses or stock sale profits, as a result of the misstated financials.  The SEC nevertheless persists in asserting that Section 304 requires an innocent man such as Mr. Jenkins to forfeit those bonuses and stock sale profits, regardless if they would have been received even under the restated numbers, because others committed alleged misconduct without Mr. Jenkins’s knowledge and actively concealed such misconduct from him.
	Neither Section 304 nor the Constitution supports such an extreme result.  If Congress had intended the radical departure of creating a vicarious strict liability statute for the misconduct of others, which inflicts a penalty bearing no causal relationship to the alleged misconduct, the legislative history would somewhere reflect the intention of Congress to enact such an unorthodox approach.  The legislative history, however, suggests no such thing.  Instead, Congress repeatedly referred to Section 304 as providing for disgorgement – in other words, a remedy to make a wrongdoer reimburse ill-gotten gains.
	Bereft of any such support for its position, the SEC instead makes a number of remarkable and entirely unpersuasive arguments.  The SEC claims that despite reams of scholarly commentary about Section 304’s ambiguity, and the SEC’s own prior and starkly different interpretation of the statute, the plain language of Section 304 can be read only as the SEC now proposes.  The SEC tries without success to dismiss Ninth Circuit precedent that contradicts the SEC’s new-found interpretation and describes Section 304 exactly as Mr. Jenkins has done – as a disgorgement remedy directed against wrongdoers.  The SEC admits that its interpretation of Section 304 would raise grave constitutional concerns if the relief sought is not purely remedial, but then fails to explain how what it seeks is anything other than punitive.  And even though Section 304 plainly requires that any reimbursement be made to the same issuer that restated its financials, and that CSK is no longer an “issuer,” the SEC suggests that statutory language should be overlooked.
	The Complaint does not allege that Mr. Jenkins committed any misconduct, and it does not allege that the amounts the SEC seeks were received as a result of any alleged misconduct.  These two omissions are fatal.  When Section 304 is given a common sense reading – one that accords with Ninth Circuit precedent, basic guarantees of due process, and the SEC’s own past interpretation – it is clear the allegations of the Complaint fail to state a claim and should be dismissed.
	II. ARGUMENT
	A. The SEC’s Punitive New Interpretation of Section 304 Raises Serious Constitutional Concerns That Should Be Avoided By Construing the Statute in Accord with its Past Use.

	The SEC’s Opposition misunderstands the doctrine of constitutional avoidance.  Mr. Jenkins need not demonstrate, nor this Court need decide, whether or not Section 304 is constitutional.  Rather, the threshold question is only whether the SEC’s unprecedented and punitive interpretation of Section 304 raises serious constitutional questions.  Because the SEC’s new proffered interpretation does raise such questions, the constitutional avoidance doctrine requires the Court to choose an alternative plausible construction that does not create such constitutional concerns.  Clark v. Martinez, 543 U.S. 371, 381-82 (2005).  As opposed to the SEC’s attempt to give Section 304 an extreme makeover, the construction urged by Mr. Jenkins is nothing new or radical, and in fact accords with how the SEC itself has interpreted the statute in every case before this one (see MTD at 3, n.3), and how the Ninth Circuit has described the statute in In re Digimarc Corp. Derivative Litig., 549 F.3d 1223, 1231 (9th Cir. 2008) – as a remedy to make wrongdoers disgorge ill-gotten gains.  
	The linchpin of SEC’s opposition is the contention that the relief sought here is purely remedial.  The SEC does not dispute that Mr. Jenkins is innocent of any wrongdoing, alleging instead that the architects of CSK’s accounting fraud were other individuals who acted without his knowledge.  Nor does the SEC dispute the bedrock constitutional principle that the Due Process Clause forbids the imposition of punishment on an individual such as Mr. Jenkins who is innocent of any wrongdoing.  Having conceded that it has sued someone innocent, and that imposing punishment on such a person presents grave constitutional problems, the SEC’s only remaining option is to try characterizing the relief it seeks as purely remedial.  
	That attempt fails on multiple levels.  While the SEC’s opposition avoids confronting this stubborn fact, there is no dispute that the relief the SEC seeks here is not limited to recovering amounts causally related to the alleged wrongdoing.  The SEC demands all of the bonus compensation and stock profits Mr. Jenkins received during defined time periods, without any allegation that the entire amount, or even some part of it, was artificially inflated due to the misstated financials.  Indeed, the Complaint does not even allege that Mr. Jenkins’s bonus compensation or stock profits would have been at all different if there had never been any restatement.   
	Seeking such broad forfeiture against an innocent person, untethered to any allegation or proof that the money at issue would not have been received but for the wrongdoing, is not remedial relief but a penalty.  As cases cited in the SEC’s own opposition explain, when the relief sought “goes beyond remedying the damages caused to the harmed parties by the defendant’s action,” it constitutes a “penalty.”  Johnson v. SEC, 87 F.3d 485, 488 (D.C. Cir. 1996).  Courts have emphasized that remedial relief (for example, disgorgement) “may not be used punitively” and is limited to amounts “causally related to the wrongdoing.”  SEC v. First City Financial Corp., 890 F.2d 1215, 1231 (D.C. Cir. 1989).  Indeed, in the context of disgorgement, courts have long held that remedial relief is limited to the return of amounts obtained as a result of the defendant’s wrongdoing; demanding anything more “would constitute a penalty assessment.”  SEC v. Blatt, 583 F.2d 1325, 1335 (5th Cir. 1978); SEC v. Cavanagh, 445 F.3d 105, 117 n.25 (2d Cir. 2006) (accord).  
	Attempting to get around this authority, the SEC first asserts that Section 304 can never be a penalty, no matter how broadly the SEC may seek to construe the statute, because Congress did not label it a penalty.  Opp. at 13.  But the label attached by the legislature is in no way dispositive of how a statute operates in practice – what matters is not the label but substance.  See Whitfield v. United States, 543 U.S. 209, 216 (2005) (finding Congress’s labeling of statutory provision as “penalty” insignificant and concluding that statute actually created substantive offense).  Properly interpreted as the Ninth Circuit has set forth in Digimarc, and as the SEC historically has construed it, Section 304 does not impose a penalty and not surprisingly was not labeled as such.  The statute only becomes punitive in light of the SEC’s attempt to drastically rewrite the statute to impose liability on innocent persons for amounts not causally linked to the alleged wrongdoing.       
	The SEC next makes the bizarre contention that the relief it seeks is remedial, not punitive, because the SEC merely seeks to restore the “status quo ante.”  Opp. at 14.  But seizing all of a CEO’s bonus compensation and stock profits does not restore the “status quo ante” if the CEO would have received those same amounts anyway regardless of whether a restatement occurred.  Suppose (as is the case here) the defendant received a bonus for successfully completing a refinancing or other transaction, or would have been owed a performance bonus even under the restated numbers.  Or suppose the misconduct involved understating income (using it as a cookie jar for future years) such that a defendant received less in bonus or stock sale profits than he would have under the restated numbers.  Forfeiting the entire bonus or stock sale profits without any proof that the amount was inflated by the misconduct does not restore any status quo ante.  
	The SEC admits that it is not seeking to recover salary, or incentive-based compensation or stock sale profits for periods other than those covered by the restatement because that would “go beyond restoring the status quo ante.”  Opp. at 14.  But the only reason those amounts would go beyond restoring the “status quo ante” is that they are not causally related to the misstated financials, and would have been received even if the financials had been correctly stated in the first place.  The same is true of virtually all the bonus compensation and stock profits the SEC seeks to recover from Mr. Jenkins:  He would have received those amounts anyway, even if CSK’s financials had been correctly stated in the first place.  That is why the Complaint attempts to forgo any allegation of a causal link between those amounts and CSK’s restatements.
	The SEC contends that its construction of Section 304 passes constitutional muster because the statute puts a CEO at risk of forfeiting certain compensation “to foster greater corporate responsibility and deter financial fraud.”  Opp. at 16.  Far from establishing a remedial purpose, the fact that a primary SEC objective is deterrence confirms that the relief sought is punitive.  See Bell v. Wolfish, 441 U.S. 520, 539 n.20 (1979) (deterrence is not a “legitimate non punitive governmental objectiv[e]”); Kennedy v. Mendoza-Martinez, 372 U.S. 144, 168 (1963) (deterrence is one of the “traditional aims of punishment”).  
	The SEC cites no case that has ever held that furthering deterrence by imposing a penalty on innocent individuals is constitutional.  The one case the SEC does cite – HUD v. Rucker, 535 U.S. 125 (2002) (see Opp. at 18-19) – actually supports Mr. Jenkins’s position.  In Rucker, the Supreme Court upheld a statute allowing public housing tenants to be evicted for the drug-related activity of household members, regardless of whether the tenant knew or had reason to know of the activity.  In rejecting a due process challenge to the statute, the Court distinguished Southwestern Tel. & Tel. Co. v. Danaher, 238 U.S. 482 (1915), one of the cases cited by Mr. Jenkins, which held that the Due Process Clause forbids the imposition of penalties on innocent actors.  The Court did not distinguish Danaher on the due process principles articulated in that case, but on the ground that in Danaher the government was acting “as sovereign.”  Rucker, 535 U.S. at 135.  In Rucker, “[t]he government [was] not attempting to criminally punish or civilly regulate respondents as members of the general populace,” but was instead “acting as a landlord of property that it owns, invoking a clause in a lease to which respondents have agreed and which Congress has expressly required.”  Id.  Here, in contrast, Mr. Jenkins is not a government employee, the government is unquestionably acting “as sovereign,” and Mr. Jenkins is unquestionably being “civilly regulate[d]” as a “membe[r] of the general populace.”  Rucker is thus completely inapposite.
	Finally, the SEC mistakenly suggests that Section 304 does not “stand alone” in affording relief in the absence of a showing of personal misconduct.  Opp. at 16-17.  The SEC cites a number of securities law provisions, but critically overlooks that none of those provisions imposes a penalty.  Both Section 16(b) of the Exchange Act and Section 306 of the Sarbanes-Oxley Act proscribe stock sales by certain insiders during defined time periods, and require disgorgement of the profits obtained should a defendant make the prohibited sales.  15 U.S.C. §§ 78p(b), 7244.  Similarly, Section 12(a) of the Securities Act proscribes the sale of a security in violation of law or in connection with a misleading statement, and allows anyone who purchases such a security to rescind the sale.  15 U.S.C. § 77l.  Each of these provisions proscribes conduct by the defendant and limits recovery to purely remedial relief tied directly to the proscribed conduct.  In contrast, under the unprecedented interpretation the SEC urges here, Section 304 would impose punitive relief on a defendant CEO or CFO who has taken no action that the law condemns as wrongful, for misconduct by other individuals, by requiring repayment of amounts not alleged to have any relationship to that wrongdoing.
	B. The SEC’s Statutory Analysis Is Deeply Flawed.

	Failing to avoid the serious constitutional questions raised by its new gloss on Section 304, the SEC argues that those problems cannot be avoided because the statute’s plain language admits only the reading now urged by the SEC.  Of course, unless the SEC itself repeatedly misapprehended Section 304’s supposedly “plain” language, the SEC cannot square its suggestion that the only plausible reading of Section 304 forecloses any requirement either of personal misconduct or a causal connection between the misconduct and the amount to be disgorged, with the SEC’s past interpretation of the statute.  Neither the language of the statute, its legislative history, or Ninth Circuit precedent support the SEC’s flawed “plain language” arguments.
	1. A personal misconduct requirement is consistent with the text, structure, and legislative history of Section 304.

	The SEC first claims that a personal misconduct requirement is inconsistent with the “plain language” of Section 304.  Opp. at 6-7.  What the SEC claims is “plain language,” however, is hardly a model of clarity.  The statute describes the triggering event as “an accounting restatement due to the material noncompliance of the issuer, as a result of misconduct ….”  15 U.S.C. § 7243(a) (emphasis added).  As numerous commentators have noted, that language is ambiguous because it fails to specify whose misconduct is being referred to.  See, e.g., Elias Mossos, Sarbanes-Oxley Goes to Europe: A Comparative Analysis of United States and European Union Corporate Reform After Enron, 13 Int’l Trade L.J. 9, 12 (2004) (“[Section 304 of the] Sarbanes-Oxley Act does not specify whose misconduct will trigger the repayment, the CEO’s and CFO’s misconduct only or the misconduct of other individuals at the company.”); James E. Johnson, Disgorgement of Executive Compensation, 865 PLI/Comm 149, 157 (2004) (“The statute . . . does not specify whether the CEO or CFO must himself or herself have engaged in misconduct, or whether § 304 liability may be predicated on misconduct by other officers or employees, regardless of whether the CEO or CFO was a participant.”).
	Far from one absolute reading, there are three equally plausible ways to resolve the statute’s ambiguity regarding misconduct.  First, the word “misconduct” could be read (as the SEC previously read it, and Mr. Jenkins now urges) as referring to misconduct by the CEO or CFO – the only two individuals who are actually subject to the statute.  Second, the statute could be read more broadly in the manner the SEC now urges, as misconduct committed by “any of the issuer’s employees.”  Opp. at 6-7.  Third, the statute could be read more broadly still, as encompassing misconduct by anyone associated with the issuer which results in a restatement, including for example the issuer’s outside accountants, lawyers, or third party vendors. 
	When there is more than one plausible interpretation of a statute, the rule of lenity and due process require resolving those ambiguities in the defendant’s favor.  See, e.g., SEC v. Mercury Interactive, LLC, No. C 07-2822 JF (RS), 2009 WL 2984769, at *7 (N.D. Cal. Sept. 15, 2009) (rejecting SEC’s overly broad interpretation of Section 304 in favor of defense interpretation to protect due process right to fair notice).  The constitutional avoidance doctrine similarly compels rejection of an interpretation (like the SEC’s) that would raise grave due process concerns, in favor of a competing interpretation that does not.  See SEC v. Pirate Investor LLC, 580 F.3d 233, 253 (4th Cir. 2009) (“The canon of constitutional avoidance is ‘a tool for choosing between competing plausible interpretations of a statutory text, resting on the reasonable presumption that Congress did not intend the alternative which raises serious constitutional doubts.’ ”).  
	The SEC next argues that the “structure” of Section 304 does not support a personal misconduct requirement.  Opp. at 7.  Specifically, the SEC points to the exemption authority that Section 304(b) confers, and asserts that “Section 304(b) would not be necessary if Section 304(a) applied in instances of CEO’s or CFO’s own culpable conduct.”  Id.  That assertion is demonstrably false, as the SEC later makes clear when describing some of the factors it considers when deciding whether to exercise its exemption authority.  See Opp. at 19 (citing Securities Exchange Act of 1934 Release No. 44969 (Oct. 23, 2001)).  The SEC’s discussion, and the Release itself, indicate that if Section 304(a) is construed to require personal misconduct by the CEO or CFO, subsection (b) will not be rendered a statutory nullity because, in making its exemption decisions, the Commission will still be in a position to evaluate, inter alia: (1) the “nature” and “pervasiveness” of the CEO’s or CFO’s misconduct (see Opp. at 19; see also Release No. 44969, at 2, ¶ 1); (2) the “significance of that misconduct to the issuer’s reported financial results” (see Opp. at 19); (3) how long the misconduct lasted (see Release No. 44969, at 3, ¶ 4); and (4) how much harm the misconduct “inflicted upon investors and other corporate constituencies” (id. at 3, ¶ 5).  
	The SEC also argues that the statute’s legislative history “demonstrates that Congress did not intend to require personal misconduct by a company’s CEO or CFO.”  Opp. at 10.  First and foremost, if Congress had intended the radical departure of creating a vicarious strict liability statute for the misconduct of others, which inflicted a penalty bearing no relationship to the alleged misconduct, the legislative history would somewhere reflect congressional intent to enact such an unorthodox approach.  The legislative history suggests no such thing.
	Lacking any such legislative history, the SEC proceeds erroneously to assume that the House initially proposed a version of Section 304 that expressly included a personal misconduct requirement, and that the Senate version of the statute later adopted expressly omitted such a requirement.  But the House version in fact merely directed the SEC to study whether a disgorgement remedy should be created through the rule-making process.  See H.R. Rep. No. 107-414, at 12 (2002).  The report accompanying the House bill called for a showing of “extreme misconduct” by the defendant before reimbursement could be required (see id. at 44), and it is that heightened standard of misconduct that the Senate version can fairly be read as rejecting, since Section 304 as adopted simply requires “misconduct.”
	The SEC flatly ignores the legislative history indicating that the Senate version of the statute did not omit a requirement that the defendant engage in the misconduct himself.  The Senate report accompanying what became Section 304 states explicitly that the relief afforded is a “disgorgement” remedy (see S. Rep. No. 107-205, at 26, 53 (2002)), which has traditionally been understood as relief designed to deprive a wrongdoer of ill-gotten gains.  See, e.g., SEC v. First Pac. Bancorp, 142 F.3d 1186, 1191 (9th Cir. 1998); Blatt, 583 F.2d at 1335; SEC v. DiBella, 409 F. Supp. 2d 122, 127 (D. Conn. 2006) (disgorgement “dispossesses the wrongdoer of the profits earned from illegal conduct”) (emphasis added).  Far from supporting the SEC’s reading, Section 304’s legislative history confirms that Congress intended the term “misconduct” to refer to the misconduct of the defendant from whom reimbursement is being sought.
	The SEC’s only response is to note that the statute uses the word “reimburse” rather than “disgorge.”  Opp. at 15.  This is a distinction without a difference.  The terms “disgorge” and “reimburse” require exactly the same thing here – the return of a wrongdoer’s ill-gotten gains.  There is nothing about the word “reimbursement” that suggests no misconduct or causal connection is required.  “Reimbursement” is simply the statute’s statement regarding where the disgorgement should be directed.
	In analyzing Section 304’s language, this Court does not write on a blank slate.  In addressing whether Section 304 created a private right of action, the Ninth Circuit has already equated Section 304’s use of the term “reimburse” with the disgorgement of ill-gotten gains.  See In re Digimarc Corp. Derivative Litig., 549 F.3d 1223, 1231 (9th Cir. 2008).  The SEC dismisses Digimarc in a footnote, calling its discussion of the remedy afforded by Section 304 “casual references” and “dicta.”  See Opp. at 9, n.7.  Digimarc’s treatment of Section 304 as a disgorgement remedy cannot be so easily dismissed.  As the Ninth Circuit itself has advised:
	We decline to dismiss our precedent so lightly.  As we have noted before, where a panel confronts an issue germane to the eventual resolution of the case, and resolves it after reasoned consideration in a published opinion, that ruling becomes the law of the circuit, regardless of whether doing so is necessary in some strict, logical sense.
	Miranda B. v. Kitzhaber, 328 F.3d 1181, 1186 (9th Cir. 2003) (internal quotations omitted).  In Digimarc, the Ninth Circuit analyzed what remedy Section 304 afforded in deciding whether the statute created a private right of action.  The issue thus was “germane to the eventual resolution of the case” and resolved accordingly.  Miranda B., 328 F.3d at 1186.  Digimarc’s treatment of Section 304 as a disgorgement remedy directed at a wrongdoer’s ill-gotten gain is not, as the SEC wrongly diminishes it, “casual” and “dicta.”  It is the “law of the circuit,” id., and should be treated as such.
	2. Requiring proof of personal misconduct would not render Section 304 “redundant.”

	As it must given its own past practice using the statute, the SEC admits that if Section 304 requires proof of personal misconduct, the statute is not entirely redundant of other relief afforded by the securities law and provides otherwise unavailable enforcement remedies.  The SEC instead suggests that because a personal misconduct requirement would make Section 304 overlap with some forms of pre-existing relief, the mere existence of some redundancy should lead the Court to read any personal misconduct requirement out of the statute.  Opp. at 7.  
	The SEC suggests, for example, that the conduct covered by Section 304 – if construed to require personal misconduct by the CEO or CFO – is already covered by Section 17(a) of the Securities Act and Section 10(b) of the Exchange Act, as well as their respective control person provisions – namely, Section 15 of the Securities Act and Section 20 of the Exchange Act.  Opp. at 8.  As the SEC itself notes, however, Sections 17(a) and 10(b) proscribe misconduct in connection with “the offer or sale of any securities” and “the purchase or sale of any security,” respectively, which has nothing to do with the misconduct proscribed by Section 304.  See id.  Indeed, an offer, sale, or purchase of a security is not required to trigger Section 304.  The same is true with respect to Section 15, which imposes liability upon those who control individuals that make false statements in a registration statement or in connection with the “offer[] or sell[] [of] a security.”  See 15 U.S.C. § 77o.  Section 20, the control person provision of the Exchange Act, is framed in slightly broader terms.  See 15 U.S.C. § 78t (imposing liability on “every person who . . . controls any person liable under any provision of this title . . . .”).  That provision, however, is not redundant of Section 304 because – as with all the other provisions to which the SEC refers – Section 20 does not require that disgorgement be directed to the issuer (for example, as opposed to the victim(s) of the statutory violations).
	As Mr. Jenkins demonstrated in his opening brief (see MTD at 14-16), Section 304 is not intended to be a standalone liability provision.  It instead creates a new remedy that the SEC may pursue if a CEO or CFO violates the substantive liability provisions of the Sarbanes-Oxley Act or any other such provision of the federal securities laws.  The SEC contends that, even if construed as a remedy, Section 304 would be “redundant” because a knowing or willful violation of Section 302 of the Sarbanes-Oxley Act triggers remedies provided by Section 906 of the Act, Section 21(d) of the Exchange Act, and the criminal penalties of 18 U.S.C. § 1350.  Opp. at 8 n.5.  But none of those provisions provides for the specific disgorgement remedy created by Section 304 (either in terms of the specific compensation at issue or in directed disgorgement to the issuer).
	 The same is true of the “general disgorgement remedy” available under Section 21C(e) of the Exchange Act and through a court’s general equitable powers.  Opp. at 9-10.  What Section 304 adds in all of these circumstances is a disgorgement remedy that: (1) is mandatory when it would otherwise be discretionary; (2) is targeted at specific funds that might otherwise not be subject to such relief; and (3) mandates to whom the disgorged funds will be paid, when that determination, too, would otherwise have been left to the court’s discretion.  Section 304 is in no sense “redundant” of any other provision of the federal securities laws.
	C. CSK Is Not A Statutory “Issuer” Within The Meaning Of Section 304. 

	The SEC’s opposition fails to address meaningfully the point that Section 304 does not apply to the facts alleged in the Complaint because the “issuer” to be reimbursed – CSK – no longer exists.  See MTD at 20-21.  Section 304 directs that any reimbursement be made to the same “issuer” whose financials were required to be restated, and the SEC admits that CSK is no longer an “issuer” under the relevant statutory provision.  See Opp. at 23 n.20 (“[A]lthough CSK may no longer be an ‘issuer’ in its own right, it is a wholly owned subsidiary of O’Reilly . . . .”).  
	Because the statutory provisions defining the term “issuer” are framed in the present tense, and CSK is admittedly no longer an issuer, the SEC instead argues that Section 304 should still apply because “CSK’s right to reimbursement under Section 304 has passed to O’Reilly.”  Opp. at 23.  In support of its position, the SEC cites a number of cases for the unremarkable proposition that in the event of a merger, the preexisting rights, properties, liabilities, and obligations of the acquired corporation pass to the surviving corporation and its shareholders.  
	This argument erroneously presupposes that CSK still had some right to pass despite losing its status as an issuer.  If, as the SEC suggests, “Congress says in a statute what it means and means in a statute what it says there” (Opp. at 6), then CSK losing its status as the issuer to whom reimbursement must be made is dispositive under the plain text of Section 304.  That language expressly requires that any reimbursement payment meet two criteria : that it be made to the company that (1) was the issuer with the restatement, and (2) presently “issues or proposes to issue securities.”  15 U.S.C. § 78c.  
	Lewis v. McAdam, 762 F.2d 800 (9th Cir. 1985), cited by the SEC, supports that the word “issuer” in Section 304 must be read narrowly.  Section 16(b) of the Exchange Act authorizes an “issuer” or the owner of an issuer’s securities to bring suit to recover short-swing profits.  In Lewis, a shareholder of the parent company attempted to bring a Section 16(b) action against the director of another issuer that the parent company subsequently acquired and made a subsidiary.  Focusing on the plain language of the statute and its use of the term “issuer,” the Ninth Circuit dismissed the case, holding that “where a corporation is merged out of existence by the wholly owned subsidiary of another corporation, the parent corporation is not an ‘issuer’ within the meaning of section 16(b).”  Id. at 804 (emphasis added).
	III. CONCLUSION
	For the reasons stated above, as well as in Mr. Jenkins’ moving papers, the Complaint should be dismissed.
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