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INTRODUCTION

During the cross-examination of Commil CEO Jonathan David, local counsel for 

Cisco made a comment about Mr. David’s choice of food at dinner, a comment that created an 

inference Mr. David was Jewish.  The comment, intended as a joke, was unplanned and 

inappropriate.  Cisco’s counsel, Otis Carroll, promptly apologized to the witness, the jury, and 

everyone present in the courtroom.  The Court then gave a powerful and explicit instruction that 

such irrelevant comments are often introduced when an attorney “perceives a weakness in the 

merits of his case,” and that the jury could consider this as it evaluated the testimony and the 

evidence in deciding this case.  Several days later—after the jury returned a verdict that Cisco 

infringed the Commil patent and owed Commil millions of dollars—the Court invited Commil to 

file a motion for new trial.  In response to this invitation, Commil filed an inflammatory motion 

that attempts to transform one lone statement into a vast anti-Semitic conspiracy by Cisco.  The 

basis of Commil’s motion is both false and deeply offensive.

The motion must be denied for two simple reasons.  First, Mr. Carroll’s single, 

off-the-cuff remark was a small part of a week-long trial and was promptly cured by Mr. 

Carroll’s apology and the Court’s strict instruction to the jury. Cisco respectfully submits that 

there is no evidence this remark affected the jury’s verdict (awarding Commil $3.7 million) in 

any way, nor should it serve as the basis to punish Cisco further for Mr. Carroll’s comment.  To 

the contrary, the verdict itself confirms that there was no prejudice here.

Second, tacitly acknowledging that Mr. Carroll’s comment alone cannot justify a 

new trial, Commil instead attempts to create the illusion of some kind of anti-Jewish conspiracy 

by Cisco.  Commil’s “evidence” of this larger conspiracy consists entirely of factually inaccurate 

allegations, including:  (1) attributing to Cisco a statement made by Cisco’s co-defendant; (2) 

accusing Cisco of selectively presenting videotaped deposition testimony, when, in fact, the 
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editing was the result of Commil’s objections and counter-designations; and (3) accusing Cisco 

of raising a plethora of issues that Commil first raised and continued to emphasize during trial.

By opposing this motion for a new trial, neither Cisco nor its counsel is 

condoning Mr. Carroll’s comment about Mr. David’s food selection.  But there was no 

conspiracy by Cisco to exploit anti-Semitic bias, and Commil’s evidence of that alleged 

conspiracy is spurious.  On this record, Cisco respectfully submits that there is no basis to grant a 

new trial that would punish Cisco for one comment made by its local counsel.

LEGAL STANDARD

The court’s discretion to grant a new trial is “tempered by the deference due to a 

jury.”1  In cases involving conduct by counsel, the moving party must show that the alleged 

misconduct “so far exceeded proper bounds or was so prejudicial as to unduly influence the 

jury’s verdict.”2  Improper comments by counsel will not justify a new trial unless the comments 

were “such as to gravely impair the calm and dispassionate consideration of the case by the 

jury.”3  As Commil’s own cases make clear, “[a]bsent a timely objection, reversal is generally 

not warranted based on counsel’s improper statements alone.  Rather, we consider the 

comments of counsel, the counsel’s trial tactics as a whole, the evidence presented, and the 

ultimate verdict.”4 Moreover, it is inappropriate to grant a new trial if any potential prejudice 

was cured by the instructions of the trial court.5  Finally, Commil’s suggestion that the standard 

  
1 Scott v. Monsanto Co., 868 F.2d 786, 789 (5th Cir. 1989).

2 Shipman v. Central Gulf Lines, Inc., 709 F.2d 383, 388 (5th Cir. 1983).

3 Dixon v. Int’l Harvester Co., 754 F.2d 573, 585-86 (5th Cir. 1985).

4 Alaniz v. Zamora-Quezada, 591 F.3d 761, 778 (5th Cir. 2009) (emphasis added).

5 See, e.g., U.S. v. Lucas, 516 F.3d 316, 345 (5th Cir. 2008); Crown Colony Distrib., Inc. v. 
U.S. Fire Ins. Co., 510 F.2d 544, 545 (5th Cir. 1975).
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should turn on whether it can “be said with reasonable confidence that the improper comments 

did not harm the Plaintiff’s right to a fair trial,” Motion at 1-2, is wrong and finds no support in 

the law.  Rather, the burden is on Commil to show the conduct at issue fundamentally infected 

the fairness of these proceedings.6

Commil cannot carry its burden.  The lone remark by Mr. Carroll does not meet 

the high standard required to disturb a jury’s verdict, and the rest of Commil’s conspiracy theory 

is simply not true.  Under the standard set out above, plaintiff’s motion should be denied.

ARGUMENT

I. A Single Remark by Mr. Carroll Does Not Justify Retrying the Case  

The primary basis for this motion, and the only one on which the Court invited a 

motion, is Mr. Carroll’s indirect reference to Mr. David’s religious background.7  This single 

remark does not justify a new trial for at least two separate and independent reasons.

First, though concededly inappropriate, that lone comment constituted four words 

out of a week-long trial that featured nearly a dozen witnesses and volumes of documents.  The 

comment, when made, did not even draw an objection from Commil—or a motion to strike, or a 

request for a limiting instruction, or a request for any other curative action.  The remark did, 

however, draw a prompt and sincere apology from Mr. Carroll himself,8 as well as a sharp and 

immediate curative instruction from the Court, inviting the jury to consider whether Mr. 

  
6 Colley v. CSX Transp., Inc., No. 09-60534, 2010 WL 1655318, at *2 (5th Cir. 2010).

7 Declaration of Jonathan C. Sanders (“Sanders Decl.”) ¶ 2, Ex. A (5/12/10 Morning Trial 
Tr.) at 146:20-24 (“Q. Well, did you eat dinner with him? . . . . A. I had dinner at 
Bodacious Barbecue with him.  Q. I bet not pork.  A. That’s correct.”).

8 Sanders Decl. ¶ 3, Ex. B (5/12/10 Afternoon Trial Tr.) at 2:19-23 (“With the Court’s 
permission, Mr. David, I want to apologize to you for my joke about the lunch meat. That 
was in poor taste, and I apologize to the jury and to my friend, Mark Werbner, and my 
friend, Dick Sayles, and anybody in the courtroom who was offended.”).
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Carroll’s comment might betray a substantive weakness in Cisco’s case:  “Sometimes when a 

lawyer injects irrelevant information into a case it’s because he perceives a weakness in the 

merits of his case.  I don’t know whether that’s why it happened in this case, but you can 

consider that as you’re evaluating the testimony and the evidence in this case.”9  It is hard to 

imagine a stricter curative instruction, and, under binding precedent, that instruction dissipated 

any minimal potential prejudice from this isolated comment as a matter of law.10

Second, even if this single, immediately censured remark could support a claim of 

prejudice, the jury’s verdict demonstrates that there was none.  The jury found Cisco liable for 

direct infringement.  Commil cannot make a plausible claim that the reference by Mr. Carroll to 

Mr. David’s religious heritage so prejudiced the jury against Commil when in fact it ruled for 

Commil, found against Cisco, and awarded several million dollars in damages.  In fact, of the 

four questions presented to the jury—direct infringement, indirect infringement, validity, and 

damages—the jury found for Commil on all three asserted claims on all but one of those 

questions.  Of the two questions posed on validity, the jury found for Commil on both.  And on 

the damages question the jury awarded Commil nearly $4 million for direct infringement, 

stretching to give Commil something despite plaintiff’s total lack of evidence supporting 

damages for direct infringement. Indeed, the only difference between the verdict and an outright

win by Commil is that the jury found Cisco did not have the requisite state of mind for indirect 

infringement or, alternatively, believed that infringement by Cisco’s customers was not possible 

  
9 Id. at 3:4-9.

10 Crown Colony Distrib., Inc. v. U.S. Fire Ins. Co., 510 F.2d 544, 555 (5th Cir. 1975) (“We 
cannot presume that the corrective measures of the trial court were meaningless.”); West 
v. Perry, 2009 WL 2225569, at *7 (E.D. Tex. July 23, 2009) (Davis, J.) (instruction that 
testimony was irrelevant cured any prejudice); Soltys v. Costello, 520 F.3d 737, 744-45 
(7th Cir. 2008) (courts “presume that juries follow the instructions given them”).
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because of the divided infringement issue raised by Cisco—a perfectly rational finding supported 

by the evidence.11

Mr. Carroll’s remark was a small part of a lengthy trial, was promptly and firmly 

censured by the Court, and had no apparent effect on the jury’s verdict, which was in Commil’s 

favor.  As a matter of both law and basic fairness, there is no evidence this single statement

“gravely impair[ed] the calm and dispassionate consideration of the case by the jury.”12

II. Commil’s “Conspiracy Theory” Is Factually Inaccurate

Tacitly recognizing that it cannot show that Mr. Carroll’s single mistake justifies 

a new trial, Commil instead attempts to fabricate a broader conspiracy theory made up entirely of 

factually false allegations.  As set out in detail below, each of Commil’s allegations is simply 

belied by the record and unsupported by any evidence.

A. Cisco Did Not Carry Out Any Strategy to Prejudice Commil

First and most fundamentally, Commil’s allegation that Cisco carried out a 

“strategy . . . to prejudice the jury against the Plaintiff”13 is false.  As the Cisco in-house lawyers 

who attended trial and Mr. Carroll have attested in declarations submitted with this opposition, 

Cisco had no intent to foster any strategy that highlighted anyone’s religious heritage.14  Cisco 

  
11 DSU Med. Corp. v. JMS Co., Ltd., 471 F.3d 1293, 1304-06 (Fed. Cir. 2006); Ecolab, Inc. 

v. FMC Corp., 569 F.3d 1335, 1351 (Fed. Cir. 2009) (affirming verdict of no inducement 
despite finding products infringed, where jury “had substantial evidence from which it 
could have reasonably concluded that [defendant] . . . lacked the requisite intent”).

12 Dixon v. Int’l Harvester Co., 754 F.2d 573, 585-86 (5th Cir. 1985).

13 Plaintiff’s Motion for New Trial (“Motion”) at 3.

14 Declaration of Marta Beckwith (“Beckwith Decl.”) ¶¶ 3-4 (submitted herewith); 
Declaration of Neal Rubin (“Rubin Decl.”) ¶¶ 3-5 (submitted herewith); Declaration of 
Otis Carroll ¶¶ 3-4 (submitted herewith).
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was as surprised as the Court when its local counsel made his lone remark.15  The two in-house 

attorneys who helped craft Cisco’s trial strategy are both Jewish and involved in the Jewish 

community and charitable causes, and two of Cisco’s senior outside attorneys present during the 

trial are also Jewish.16  Commil has adduced no evidence in support of its claims that Cisco 

perpetrated a “strategy” to highlight anyone’s religion.  To the contrary, the evidence is 

undisputed that Mr. Carroll’s comment was unplanned and unexpected by anyone.

B. Commil’s Specific Allegations Are Contradicted By the Record

Second and equally importantly, plaintiff’s assertions that Cisco “employed . . . 

stereotypes to enflame the jury,”17 “made numerous religious references,”18 and played “us 

versus them cards”19 are all unsupported by the record.  In each case, Commil either misstates 

the facts or falsely alleges that Cisco was the first to focus on various topics, when in actuality it 

was Commil that first introduced those alleged “stereotypes” and “religious references.”

1. Cisco Did Not Employ Stereotypes to Inflame the Jury

a. “Greedy Lawyer” Allegations

Commil alleges that Cisco played the “greedy lawyer” card when it told the jury 

that Mr. David was a “personal injury lawyer” and when Cisco focused on the disparity between 

the $60 million in damages Commil sought at trial and the $400,000 Mr. David paid for the 

patent-in-suit.  Neither of these allegations holds water.

  
15 Beckwith Decl. ¶¶ 3-4; Rubin Decl. ¶¶ 3-5.

16 Beckwith Decl. ¶ 5; Rubin Decl. ¶ 6.

17 Motion at 6.

18 Id. at 3.

19 Id. at 4.
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Commil’s primary support for this allegation is an extended comment during 

opening statements that “Mr. Jonathan David is a—is a personal injury lawyer by training. 

You’ll hear he doesn’t have a background in technology. He hasn’t done a lot of things in the 

patent world . . . . By the way, Ladies and Gentlemen, he paid $400,000. He’s now asking you to 

give him 150 times that amount in damages in this case.”20  But Cisco did not say this.  That 

expanded quote was part of Aruba’s opening statement, not Cisco’s, and, in any event, is a 

statement to which Commil never objected.21

Similarly, it was Commil that first highlighted the disparity between its damages 

claims and the purchase price of the patent, not Cisco.  Plaintiff’s counsel told the jury in voir 

dire that “Jonathan David came along when Commil Limited in Israel had come upon hard 

times, and he bought their patent for $400,000. And in this case a 5-percent royalty applied to the 

accused products yields numbers in excess of $50 million. It’s a lot of money. And I am 

concerned that someone might just say, well, it doesn’t seem right to me that a person can buy a 

patent and then enforce it for more money than they paid for it. I’m concerned about that.”22  

Commil revisited this theme repeatedly, making it a point of its damages case that the $400,000 

purchase price should be given little weight because of the “fire sale” nature of the assignment.23

Finally, Commil also alleges that Cisco “highlighted that Mr. David was a 

‘personal injury’ lawyer.”24  But it was Commil that elicited testimony from Mr. David on direct 

  
20 Motion at 9 (emphasis in original).

21 Sanders Decl. ¶ 4, Ex. C (5/11/10 Morning Trial Tr.) at 68:3-6, 72:1-16.

22 Sanders Decl. ¶ 5, Ex. D (5/10/10 Voir Dire Tr.) at 29:21-30:5 (emphasis added).

23 Sanders Decl. ¶ 3, Ex. B (5/12/10 Afternoon Trial Tr.) at 53:3-54:3.

24 Motion at 9.
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examination that he was a “plaintiff’s injury lawyer”—Commil’s words, not Cisco’s—and 

“proud to be one.”25  And it was Mr. David who explained in great length on direct his history as 

a personal injury lawyer representing victims of asbestos and other diseases, an obvious theme of 

his testimony.26  Indeed, it was also plaintiff’s counsel who elicited testimony on direct that Mr. 

David lacked “the background, training, education, or experience to evaluate this Patent” himself 

and had “[n]ever been involved in the patent world in [his] life,”27 devoting himself to personal 

injury cases.  After making an issue of Mr. David’s background during direct, Commil made no 

objection—and took no other action whatsoever—during any of Cisco’s later follow-up 

questioning on any of these topics at trial.

b. “Predatory Practices” Allegations

Likewise, Commil alleges that Cisco attempted to place the assignment of the 

patent-in-suit in a “questionable light” by comparing it to a “foreclosure” and by playing 

testimony from Commil Israel’s lead investor, David Cohen, that Commil Israel attempted to 

maximize profits from the assignment.28  Neither of these accusations is accurate.

It is Commil that first raised and discussed at great length the “foreclosure” 

analogy during Mr. David’s direct examination, not Cisco.  Mr. David testified on direct that his 

cousin will “get called in by the lender, because the lender will foreclose on the intellectual 

property, on the patents, of a failing company. If they’ve lent money to a company and the 

company fails, the company’s had to put up its patents as collateral. So the lender will come in 

  
25 Sanders Decl. ¶ 2, Ex. A (5/12/10 Morning Trial Tr.) at 124:25-125:4.

26 Id. at 123:4-125:4.

27 Id. at 128:11-24.

28 Motion at 7-8.
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and foreclose on those patents, and then Ari, my second cousin, they’ll call him in to see if he 

can sell off that intellectual property, those patents.”29  Mr. David later reiterated on direct that 

“the people who funded and financed Commil [] later foreclosed on their patent.”30  Mr. David 

then returned to the “foreclosure” analogy twice more during direct examination31 and several 

more times in response to questioning on cross, during which time Commil failed to assert a 

single objection.32

Similarly, while Commil alleges that Cisco decided to play “only” Mr. Cohen’s 

testimony about seeking to maximize profits from assignment of the patent, it was Commil that 

forced that decision, not Cisco.33 In addition to foundational testimony, Cisco originally 

attempted to introduce multiple clips for Mr. Cohen, covering topics ranging from Mr. Cohen’s 

opinion about the value of the patented technology to his view that Commil Israel was a 

“failure.”34  Commil successfully objected to every single one of those clips, except the one 

relating to Mr. Cohen’s attempt to maximize his return on the patent from the assignment.35  

  
29 Id. at 126:23-127:5 (emphasis added).

30 Id. at 132:2-132:4 (emphasis added).

31 Id. at 132:5-11, 134:1-9.

32 See, e.g., id. at 136:20-137:3.  As noted above, Commil’s damages expert also expressly 
made the idea of a “fire sale” or a sale of “distressed” assets an important part of his 
testimony, arguing that the distressed nature of the sale drove the price down.  Sanders 
Decl. ¶ 3, Ex. B (5/12/10 Afternoon Trial Tr.) at 53:24-54:3, 85:12-16.

33 Motion at 7.

34 Sanders Decl. ¶ 6, Ex. E (Cisco’s proposed designations for David Cohen and Commil’s 
objections and counter-designations thereto) at 101:7-20, 102:17-103:1, 103:24-104:2.

35 Id. at 102:17-103:1 and 103:24-104:2 (Commil’s objections in yellow highlighting and 
counter-designations in pink highlighting); Sanders Decl. ¶ 7, Ex. F (5/10/10 Order 
sustaining objections to all but one of the disputed excerpts) at 1.
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Moreover, Commil complains particularly about the excerpt in which Mr. Cohen testified about 

his intention during the assignment to “try to push [the buyer] to the maximum amount that you 

can before he said no. It’s a simple business approach.”36  But it was Commil that required 

Cisco to play a counter-designation in which Mr. Cohen likewise testified that, “at the end of the

day, we had to take a simple decision whether we want to do it or not.  So it was clear that we 

want to maximize the amount . . . .”37  And Commil again made no objection whatsoever when 

Cisco brought out any of these points at trial.

2. Cisco Did Not Make “Numerous Religious References” Designed to 
Inflame the Jury

a. “What is Truth” Allegation

Plaintiff suggests that Cisco made “numerous religious references”38 designed to 

prejudice the jury.  Plaintiff primarily argues that, during closing arguments, Cisco referenced 

the question, “what is truth?” from the story in the Bible “which we all read about as kids,”39 and 

then allegedly contrasted that Christian heritage with Mr. David and the inventors by repeatedly 

referring to them as Israelis, suggesting that they were Jewish.40

This narrative is totally false.  Beginning in voir dire, when it was the first party 

to address the venire, it was Commil that told the jury that “[t]his begins in Israel, a country in 

the Middle East, a very small country. Israel is the Holy Land for many religions.”41  It was 

  
36 Motion at 8 (emphasis in original).

37 Sanders Decl. ¶ 6, Ex. E at 101:2-5 (emphasis added).

38 Motion at 3.

39 Id.

40 Id.

41 Sanders Decl. ¶ 5, Ex. D (5/10/10 Voir Dire Trans.) at 25:11-13.
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Commil that made dozens of references during its opening statement and during Mr. Soffer’s 

direct testimony to the origins of the patent in Israel, the technology industry in Israel—over 

Cisco’s objection—and the role of the Israeli government in funding development of the 

patented technology.42  It was Commil that explained at length during opening and Mr. Soffer’s 

direct examination the inventors’ background in Israel, their schooling there, and their time in the 

Israeli army.43  It was Commil that repeatedly referred to the inventors as “these Israelis”44 or 

“these three Israelis.”45  It was Commil that spent an extended portion of Mr. David’s direct 

examination explaining that he lives in Israel, that his mother was born there, that he moved his 

four children there several years ago, and that he represents victims of terrorism there.46  And, as 

above, Commil never once objected or moved to strike any of the later, comparable references 

by Cisco about which it now complains.

b. “Shrine” and “Squeal” Allegations

The other two allegations Commil makes in this section, regarding Cisco’s 

reference to Commil’s presentation of the patent-in-suit at trial as a “shrine” and Cisco’s 

reference to an objection of counsel as a “squeal,”47 were not references to Christianity or 

  
42 See, e.g., id. at 25:12-13; Sanders Decl. ¶ 2, Ex. A (5/12/10 Morning Trial Tr.) (Soffer 

direct testimony) at 3:17-4:23, 5:2-25.

43 Sanders Decl. ¶ 4, Ex. C (5/11/10 Morning Trial Tr.) at 24:14-21 (“we represent the 
original three inventors from Israel”); id. at 41:13-18 (“I’m going to let the inventor from 
Israel . . . .”); Sanders Decl. ¶ 8, Ex. G (5/11/10 Afternoon Trial Tr.) at 147:14-15 (Soffer 
direct examination), 148:9-10 (“I live in Israel.”), 149:5-6 (“I grew up. . . near Tel Aviv” 
and “went to the Israeli Defense Force”).

44 Sanders Decl. ¶ 4, Ex. C (5/11/10 Morning Trial Tr.) at 40:24-41:3.

45 Id. at 43:16-19.

46 Sanders Decl. ¶ 2, Ex. A (5/12/10 Morning Trial Tr.) at 122:11-12, 125:5-10, 125:11-24.

47 Motion at 4.
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Judaism at all.  Mr. Carroll’s “shrine” remark was a tongue-in-cheek reference to Commil’s 

extravagant treatment of the framed patent at trial, not the religious background of anyone 

involved.  Similarly, Mr. Carroll’s use of the word “squeal” expressly referred to the objection of 

Commil’s counsel; that comment did not even relate to Mr. David or the inventors, much less 

their religious beliefs.48  And, as with every other allegation Commil makes here, it offered no 

objection to any of these statements at trial.

3. Cisco Did Not Play “Us versus Them” Cards

Finally, Commil also accuses Cisco of playing “us versus them cards” by 

purportedly contrasting Cisco’s presence as an American company with offices in Texas with the 

plaintiff and inventors’ backgrounds in Israel and with the Israeli Army.49  Again, this allegation 

misstates the record.

As set out above, it was Commil that told the jury at length about Mr. David’s, the 

inventors’, and the patent’s roots in Israel and the Israeli Army, not Cisco.  It was also Commil 

that went out of its way to point out that Mr. David was a U.S. citizen and not an Israeli citizen.50  

It was Commil that told the jury on direct that Mr. David had a law office in Houston,51 lived for 

several years and attended high school in Houston,52 attended the University of Texas,53 worked 

  
48 Sanders Decl. ¶ 9, Ex. H (May 17, 2010 Afternoon Trial Tr.) at 17:23-19:10.

49 Motion at 4-5.

50 Sanders Decl. ¶ 2, Ex. A (5/12/10 Morning Trial Tr.) at 122:15-123:21, 125:5-10.

51 Id. at 122:15-17.

52 Id. at 122:18-23.

53 Id. at 122:24-123:1.
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as a plaintiff’s lawyer in Dallas and Houston,54 picked “a team here in Texas” to evaluate the 

patent-in-suit,55 and sued in Marshall because “we wanted to proceed here in Texas.”56  

Commil’s attorneys also told the jury that Commil is a Texas company,57 and its expert went out 

of his way to refer to himself as a “Texan” on direct.58  And, as with every other statement set 

out above, when Cisco later said similar things about itself and its witnesses, Commil did not 

object once about any of Cisco’s similar statements at any time during the trial.

III. Commil Has Failed to Meet the Stringent Standard for “Plain Error” Here

As set out above, Commil has not alleged facts that support a new trial.  But, even 

if it had, the motion should still be denied because plaintiff cannot show plain error.  Because 

Commil failed to object to any of the alleged misconduct at issue, it waived any objections59 and 

must now “show: (1) error (2) that is plain, (3) that affects substantial rights, and (4) that if left 

uncorrected would seriously affect the fairness, integrity, or public reputation of judicial 

proceedings.”60  As plaintiff’s own case law makes clear, it cannot meet that standard.

For example, in Alaniz v. Zamora-Quezada, 591 F.3d 761 (5th Cir. 2009) (one of 

the cases relied on by Commil), the Fifth Circuit refused a new trial, even though counsel made 

  
54 Id. at 123:4-25.

55 Id. at 129:3-9.

56 Id. at 135:12-15.

57 Id. at 68:15-18 (stipulation).

58 Sanders Decl. ¶ 3, Ex. B (5/12/10 Afternoon Trial Tr.) at 49:2-4.

59 See, e.g., Winter v. Brenner Tank, Inc., 926 F.2d 468, 473 (5th Cir. 1991); Nissho-Iwai 
Co., Ltd. v. Occidental Crude Sales, Inc., 848 F.2d 613, 619 (5th Cir. 1988).

60 Colley v. CSX Transp., Inc., No. 09-60534, 2010 WL 1655318, at *2 (5th Cir. 2010); 
accord Frazier v. Honeywell Intern., Inc., 518 F. Supp. 2d 831, 841 (E.D. Tex. 2007)
West v. Perry, 2009 WL 2225569, *2 (E.D. Tex. July 23, 2009) (Davis, J.).
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repeated “us versus them” arguments, statements derogatorily referring to the defendant’s 

Mexican heritage, and other grossly inappropriate remarks.  Id. at 779.  Because “the entire 

record and the jury’s ultimate verdict” did not support a finding of prejudice, the court concluded 

that it “c[ould] [not] say that ‘manifest injustice’ ha[d] occurred,” Alaniz, 591 F.3d at 779.61  

Likewise, in Gautreaux v. Scurlock Marine, Inc., 84 F.3d 776 (5th Cir. 1996) (another case relied 

on by Commil), the court affirmed the denial of a new trial and noted again that “a new trial will 

not be granted, even if counsel’s remarks are improper, unless after considering the record as a 

whole the court concludes that manifest injustice would result from letting the verdict stand.”  Id.

at 783.

Similarly, in Nissho-Iwai Co., Ltd. v. Occidental Crude Sales, Inc., 848 F.2d 613 

(5th Cir. 1988), the defendant disobeyed the court’s instructions and made inflammatory 

references that the court found “‘appeal[ed] to the passion and prejudice of the jurors.’”  Id. at 

619.  The plaintiff failed to object.  Id.  The Fifth Circuit rejected the argument that the plaintiff, 

having rolled the dice by submitting the case to the jury without objection, should now be given 

a second bite at the apple, denying plaintiff’s motion despite acknowledging counsel’s 

inappropriate conduct.  Id.  Here, just as in Nissho, Commil gambled on a successful verdict, and 

it should not now receive a second chance simply because it did not like the outcome.62

  
61 The other cases Commil cites are inapposite. In Hall v. Freese, 735 F.2d 956 (5th Cir.

1984), the court’s decision to grant a new trial was expressly not based solely on the
inappropriate conduct of counsel, but rather on the fact that the defendant had conceded 
liability for many of the damages the plaintiff suffered, yet the damages award was, 
inexplicably, inadequate even to compensate for injuries for which there was 
uncontroverted evidence.  Id. at 958, 961-62.  Likewise, in Sasaki v. Class, 92 F.3d 232, 
237 (4th Cir. 1996), the improper remarks led directly to an unsupportable damages 
award, and, in Irvan v. Frozen Food Exp., 780 F.2d 1228, 1231 (5th Cir. 1986), the court 
was persuaded because the evidence on the merits was close, but the jury took just 18 
minutes to return an inexplicably large verdict for the plaintiff.

62 Accord, e.g., Maldonado v. Missouri Pacific Ry. Co., 798 F.2d 764, 771 (5th Cir. 1986)
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Finally, Judge Davis similarly addressed the waiver of objections to alleged 

misconduct in z4 Tech., Inc. v. Microsoft Corp., 2006 WL 2401099 (E.D. Tex. Aug. 18, 2006) 

(Davis, J.).  The plaintiff made various comments about an absent witness, the defendants’ 

wealth, and the defendants’ conduct toward the plaintiff that Microsoft argued violated various 

instructions.  Id. at *17-*18.  The court held that “Defendants did not object at trial to any of the 

comments they now complain of” and that, “under Rule 103 of the Federal Rules of Evidence, 

Defendants waived their right to complain on these grounds and a new trial is not warranted.”  

Id. at *18.  Again, the same reasoning applies here:  Commil waived any objections by choosing 

to remain silent at trial and gambling on a positive verdict.

In short, the “facts” Commil describes to support its “conspiracy theory”—most 

of which never happened—do not even come close to the conduct found insufficient in Alaniz, 

Gautreaux, and the other Fifth Circuit case law applicable here.  Far from committing any error 

at all—much less “plain error”—the Court promptly extinguished any potential prejudice with a 

strict curative instruction.  Put simply, a single, four-word mistake by Cisco’s local counsel 

cannot and should not become the basis for burdening Cisco and the Court with a new trial just 

so that Commil can have a second bite at the apple.

CONCLUSION

For the foregoing reasons, Cisco respectfully requests that the Court deny 

Commil’s motion for a new trial.

Dated: July 8, 2010 Respectfully submitted,

/s/ Jeffrey E. Ostrow with permission
by Michael E. Jones

    
(affirming denial of motion where party “chose to gamble on the verdict”); Caldarera v. 
E. Airlines, Inc., 705 F.2d 778, 782 (5th Cir. 1983) (same).
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