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PRELIMINARY STATEMENT 

Following seven weeks of trial in which the record was shaped by 

evidentiary rulings that unfairly limited the ability of the defendant to present his 

defense, the jury still struggled to resolve this case.  After a declaration of 

deadlock, and a violent argument in the jury room in which one juror threatened 

physical violence against another, the jury foreman sent a “private” note to the 

court, accusing the threatened juror of attempting to hang the jury.  The court 

refused to reveal the note to counsel.  Instead, on its own initiative, the court 

summoned the accused juror to the robing room and engaged him in an extended 

colloquy outside the presence of counsel, impressing upon him the importance of 

reaching a verdict, and urging support for the foreman.  A guilty verdict was 

returned the following day. 

This appeal arises from the prosecution of a lawyer accused of helping one 

of his clients commit fraud.  The defendant, Joseph Collins, was a senior partner at 

Mayer Brown with a successful practice and an excellent reputation, who testified 

for more than five days in his own defense, responding at length to each of the 

government’s allegations and offering substantial documentary evidence to 

corroborate his account of what had transpired.  The trial included undisputed 

documentary evidence that Collins was lied to by his client about fundamental 

aspects of the fraud.  The accomplice testimony offered against him was limited 
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and uncorroborated.  And there was no evidence that he received or ever attempted 

to receive any personal gain as a result of his alleged conduct, although it was 

undisputed that numerous others reaped vast personal fortunes as a result of their 

participation in the fraud.   

Collins’s client was one of the world’s leading commodities brokerage 

firms, a group of privately-held brokerage and trading companies known as Refco.  

It was undisputed at trial that Refco engaged in a massive accounting fraud:  Refco 

held itself out as a thriving and profitable enterprise when, in fact, it was hiding 

hundreds of millions of dollars of intercompany debt that rendered the company 

insolvent.  Refco’s principals were indicted and convicted in separate cases based 

on their direct participation in the accounting fraud that concealed the 

intercompany debt. 

In contrast, the government’s case against Collins focused principally on his 

role as a lawyer for Refco and the legal work he performed in connection with a 

series of corporate transactions – the broad accounting fraud ultimately became a 

secondary issue at trial.  Although there was some testimony that Collins was 

aware of Refco’s financial hole, that testimony was uncorroborated and rebutted, 

and the government repeatedly emphasized to the jury that it could convict Collins 

even if it found that he had no knowledge of the underlying accounting fraud.  The 

principal theory of prosecution became Collins’s role with respect to the non-
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disclosure of a contract known as the Proceeds Participation Agreement, which the 

government maintained was wrongly concealed from Refco’s counterparties in a 

2004 leveraged buyout of Refco and related offerings of bonds and shares.   

From his counsel’s opening statement onward, Collins admitted that he had 

concurred in his client’s decision not to disclose the Proceeds Participation 

Agreement, and argued that he had acted in good faith as a lawyer in doing so.  

During his testimony, he explained at length the reasons he, as a lawyer, believed 

that the agreement did not need to be disclosed.  As Judge Patterson noted, “[t]he 

evidence which led principally to Defendant’s conviction was his admitted 

intentional determination to not disclose the existence of the PPA.”  (A2. 845). 

But the court had left the defense hamstrung with respect to the central 

question in the case – whether Collins had crossed the line from good faith legal 

representation of Refco’s interests to knowing participation in Refco’s fraud.  The 

government called a number of lawyers as fact witnesses, several of whom 

testified, over objection, to their lay opinion that the Proceeds Participation 

Agreement should have been disclosed.  Yet the defense was improperly precluded 

from eliciting from other government witnesses, also experienced lawyers who had 

participated in the transactions, that, in their opinion, disclosure was not 

mandatory.  In a case in which a principal tenet of the defense was that lawyers can 

disagree in good faith about disclosure obligations, these rulings were fatal.  The 
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defense was also precluded from calling an expert in transactional law who would 

have provided a framework and independent corroboration for Collins’s 

explanation of his actions as a lawyer.  These rulings resulted in an unbalanced and 

misleading record, and prevented Collins from effectively presenting his defense. 

Without the benefit of such evidence, after a week of deliberations, the jury 

declared a deadlock.  Before the court could respond to the deadlock note, a violent 

argument erupted in the jury room, with one juror threatening physical violence 

against another.  When deliberations resumed the next day, a series of notes flowed 

from individual jurors, attempting to explain the origin of the dispute and assign 

blame for it.  That same afternoon, the judge announced that he had received a jury 

note which he refused to disclose to counsel.  Unknown to defense counsel, the 

undisclosed note was a “private” communication from the jury foreman to the 

judge which complained that the juror who had received the threats was a dissenter 

who was prepared to see the jury hang.  Over defense objection, the court 

summoned the dissenting juror to the robing room and, without counsel present, 

delivered a private deadlock charge, instructing him that a verdict was important to 

the parties, that two months had been invested in the trial, and that the juror should 

“keep an open mind.”  The court also insisted that the foreman had acted in good 

faith in singling out the dissenting juror for the attention of the court.  The very 

next day, the jury convicted Collins on five of fourteen counts.   
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The court’s evidentiary rulings on opinion and expert testimony were error, 

as was the court’s intervention in the jury deliberation.  Collins seeks a new trial.   

JURISDICTIONAL STATEMENT 

Collins appeals from a judgment of conviction entered in the United States 

District Court for the Southern District of New York on March 17, 2010, after a 

jury trial that began before the Honorable Leonard B. Sand and concluded before 

the Honorable Robert P. Patterson (SPA. 3-8).1  The district court had jurisdiction 

under 18 U.S.C. § 3231.  Collins filed a notice of appeal on February 5, 2010, 

which was deemed filed on March 17, 2010, the date the judgment was entered 

(A2. 836).  This Court has jurisdiction under 28 U.S.C. § 1291.  

ISSUES PRESENTED 

1. Whether the district court erred by permitting the government to elicit 

improper “lay” opinion testimony on a central issue in the case, and then 

compounded that error by precluding the defense, on cross examination, from 

eliciting opinion testimony on the same issue, denying Collins his right to confront 

witnesses and his right to present his defense.   

2. Whether the district court erred and further precluded Collins from 

presenting his defense when it denied his request to present expert testimony about 

                                                 
1   “SPA” herein refers to the Special Appendix.  “A” and “A2” refer to the Appendix, 

Volumes I and II, respectively, and “T” and “T2” to the Transcript Appendix, Volumes I 
and II respectively.  “Tr.” refers to the trial transcripts. 
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the practice of corporate transactional law, in anticipation of his own testimony 

about his practices in representing Refco, without adequately articulating any 

grounds for the denial.   

3. Whether the district court deprived Collins of a fair trial, including his 

right to assistance of counsel, when, without consulting with counsel and without 

counsel present, it met alone with a dissenting juror and gave the juror an 

inherently coercive, private deadlock charge while expressing support for another 

juror it knew to be taking a different position.  

STATEMENT OF THE CASE 

On December 18, 2007, Collins was indicted on charges including, among 

others, securities fraud, wire fraud, bank fraud, and conspiracy.  (A. 44-73).  His 

was the final prosecution arising out of the collapse of Refco.  Refco’s principals, 

including its former CEO, Phillip Bennett, its former President, Tone Grant, its 

former CFO, Robert Trosten, and one of its former senior officers, Santo Maggio, 

had all either pleaded guilty or been convicted at trial before the trial against 

Collins began.  

Trial commenced on May 13, 2009, before the Honorable Leonard B. Sand.  

On June 4, 2009, the trial recessed for a week to accommodate a change in district 

judges, and the Honorable Robert P. Patterson presided over the remainder of the 

trial and all further proceedings.  On July 10, 2009, the jury returned a partial 
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verdict convicting Collins on five of fourteen counts, including two counts of wire 

fraud, one count of securities fraud, one count of making false filings with the 

SEC, and the conspiracy count.  The jury was unable to reach a verdict on nine 

counts, including two counts of wire fraud, two counts of making false filings with 

the SEC, and five counts of bank fraud.  (SPA. 9-14). 

On January 14, 2010, the district court sentenced Collins to seven years’ 

imprisonment, but granted bail pending appeal, recognizing that there was a 

substantial legal issue concerning the manner in which the court had intervened 

during jury deliberations.  (Sentencing Transcript 84, 104; SPA. 9-14).  This 

appeal followed.   

STATEMENT OF FACTS 

A. The Fraud At Refco 

1. Refco Accumulates Massive Intercompany Debt 

The government presented undisputed evidence that Refco’s financial 

problems began in 1997, when, following the collapse of Asian foreign currency 

markets, one of Refco’s more significant customers, Victor Niederhoffer, was 

unable to meet margin calls for tens of millions of dollars in his Refco trading 

accounts.  (T. 87/Tr. 327-330; T. 555-59/Tr. 2194-2208).  Refco was required to 

make up the deficit in Niederhoffer’s accounts.  (T. 556-57/Tr. 2199-2200).  It 

managed to come up with funds by surreptitiously taking them from customer 

accounts at one of its unregulated subsidiaries, Refco Capital Markets (“RCM”).  
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(T. 555-56/Tr. 2194-96; T. 557-58/Tr. 2201-05).  Meanwhile, Refco falsely 

reported to regulators that it had received the funds as a cash infusion from the 

owners of its parent company.  (T. 556/Tr. 2197-98; T2. 199-200/Tr. 3520-26).  

To account for the funds it had taken from customer accounts, Refco 

recorded several receivables on its books indicating that it would ultimately receive 

money from its parent company, Refco Group Holdings Inc. (“RGHI”).  (T. 95-

96/Tr. 361-64; T. 200/Tr. 774-75; T. 562-63/Tr. 2220-24).  In this way, Refco 

effectively shifted the burden of its financial obligation to its parent, which was 

neither regulated nor consolidated with Refco for accounting purposes.  (T. 80/Tr. 

300; T. 96/Tr. 362-63; T. 562-63/Tr. 2220-24).  Over time, as Refco encountered 

further financial problems, it continued to shift its financial obligations to its parent 

and recorded even larger receivables on its books.  (T. 89-90/Tr. 337-42; T. 165-

66/Tr. 637-42).  Refco concealed the full extent of the growing intercompany 

receivable and never reported the full amount in its financial statements.  (T. 97-

98/Tr. 367-73; T. 563/Tr. 2224-25; T. 564/Tr. 2229-30).  While the intercompany 

receivable from RGHI grew to approximately $1.1 billion, Refco’s financial 

statements reported at most $252 million in intercompany debt.  (T. 83-84/Tr. 314-

15; T. 97-98/Tr. 367-73; T. 100/Tr. 378; A2. 241-52).  Refco insiders involved in 

the fraud referred to the company’s hidden intercompany debt as “the hole.”  (T. 

165/Tr. 637; T. 595/Tr. 2349). 
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2. Refco Uses Year-End Loans To Hide Intercompany Debt 

Refco’s insiders schemed to prevent the company’s auditors from seeing the 

large RGHI receivables recorded on the company’s books by temporarily paying it 

down at the end of each fiscal year and certain quarters, and then reinstating it after 

the auditors had looked at the books.  (T. 80-84/Tr. 302-15; T. 563-64/Tr. 2224-

30).  This process began in 1997, under Thomas Dittmer, who was then a principal 

of Refco, and continued in later years after Phillip Bennett assumed leadership of 

the company.  (T. 563/Tr. 2225; T. 645-46/Tr. 2545-49). 

From 2000 through 2005, the pay-down was accomplished in three steps or 

“legs,” with assistance from some of Refco’s customers.  (T. 81-82/Tr. 305-09; T. 

574/Tr. 2268-70).  In the first leg, RCM, a Refco subsidiary that carried the RGHI 

receivable on its books, would lend hundreds of millions of dollars to one or more 

of Refco’s customers, usually large hedge funds.  (T. 82/Tr. 308; T. 563/Tr. 2225-

27; T. 576/Tr. 2277).  In the second leg, the customer or customers would lend the 

same amount of money to RGHI.  (T. 82/Tr. 308; T. 576-77/Tr. 2279-81).  In the 

third leg, RGHI would use the money to pay down the receivable it owed to RCM, 

thereby sanitizing Refco’s books in anticipation of its annual audit.  (T. 82/Tr. 309; 

T. 207/Tr. 803-04; T. 574/Tr. 2268-69; T. 636/Tr. 2511-12; A. 248). 

After the fiscal period’s end, the process was reversed:  RCM would return 

to RGHI the money it had received and would then reinstate the receivable on its 
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books.  (T. 82/Tr. 309-10; T. 577/Tr. 2280-81).  RGHI would then use the money 

to repay the loans it had received from Refco’s customers, and Refco’s customers 

would in turn use the money to repay the loans they had received from RCM.  (T. 

82/Tr. 309-10; T. 576/Tr. 2277-79; A. 248).  At trial, these transactions, when 

referred to in their entirety, were called “round trip loans.”  (T. 82/Tr. 308). 

There was no evidence at trial that Refco customers who participated in the 

round trip loans were aware of their fraudulent purpose.  The customers made a 

profit on the interest rate spreads between the loan they took from RCM and the 

loan they made to RGHI.  (T. 82/Tr. 310; T. 576/Tr. 2278; T. 577/Tr. 2281-82; T. 

579/Tr. 2288-89).  Refco also entered into formal agreements with those customers 

by which it agreed to indemnify them against any liability incurred in connection 

with the loans, and by which it guaranteed RGHI’s obligation to repay the 

customers’ loans.  (T. 84-85/Tr. 315-19; T. 574/Tr. 2270; T. 577-78/Tr. 2283-86).   

3. Anticipating A Sale Of Refco, Refco’s Owners   
Enter Into A Proceeds Participation Agreement  

In 1999, a large Austrian bank, Bank für Arbeit und Wirtschaft (“Bawag”), 

became an owner of Refco by purchasing 10% of all outstanding shares of Refco 

stock from RGHI.  (T. 99/Tr. 376-77).  RGHI continued to own the remaining 

90%.  (T. 99/Tr. 377).  Accordingly, both Bawag and RGHI stood to receive 

proceeds if Refco were eventually sold.   
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In 2002, anticipating an eventual sale of Refco, Bawag purchased the right 

to receive a greater share of any eventual sale proceeds.  (T. 100/Tr. 378-79).  The 

terms were set forth in the Proceeds Participation Agreement (“PPA”) and related 

agreements among Refco, RGHI and an affiliate of Bawag called DF Capital.  (T. 

100/Tr. 380; A. 758-865).  One of those documents provided that $350 million of 

the cash to be paid by Bawag through DF Capital would be used to retire 

intercompany debt.  (A. 853-60).  And a further related agreement provided that 

RGHI would absolutely and unconditionally guarantee all of Refco’s obligations 

under the PPA, including the obligation to pay a portion of sale proceeds to DF 

Capital.  (A. 861-65). 

At trial, the government did not allege that there was anything improper or 

illegal about the PPA itself.  It alleged that it was a crime not to disclose the PPA 

to purchasers and investors when Refco was later sold.  

4. RGHI Sells Refco:  The 2004 Leveraged Buyout   
Transaction And The 2005 Initial Public Offering 

In 2004, RGHI and Bawag agreed to sell a majority interest in Refco to a 

private equity group known as Thomas H. Lee Partners (“TH Lee”), in the form of 

a leveraged buyout transaction (“LBO”), which also involved the sale of bonds to 

the public.  (T. 121/Tr. 462-63; T. 238-39/Tr. 926-27; A. 494-513; A. 514-76).  

Under the terms of the agreement, TH Lee and RGHI would become the sole 

owners of Refco, with Bawag selling its 10% equity interest.  (A. 494-513; A. 514-
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76).  The agreement also provided that Bennett would become the sole beneficial 

owner of RGHI.  (A. 627-83).  Accordingly, Bennett was required to buy out all 

other parties with interests in RGHI before the LBO closed.  (T. 245/Tr. 952-53; T. 

282-83/Tr. 1101-04).  

In anticipation of the LBO, TH Lee conducted extensive financial due 

diligence, employing the accounting firm KPMG to examine Refco’s books and 

records.  (T. 257-58/Tr. 1002-03).  KPMG failed to uncover Refco’s hidden 

intercompany debt.  (T. 277/Tr. 1080-81; T. 278/Tr. 1084-85).  The LBO deal 

documents stated that Refco had $108 million in intercompany debt, which would 

be paid down in anticipation of the closing.  (T. 247-48/Tr. 962-65; A. 494-513; A. 

514-76).  In fact, Refco had approximately $1.1 billion in hidden intercompany 

debt at the time, making the $108 million figure false.  (T. 86/Tr. 325).   

Moreover, during negotiations, Refco’s principals falsely represented to TH 

Lee that Refco had accumulated $500 million in excess cash, which it wanted to 

distribute to its owners.  (T. 121/Tr. 464-65; T. 245-46/Tr. 953-55; A. 494-513).  

The parties agreed that Refco would transfer $500 million to a special segregated 

account to be distributed to RGHI upon the closing, provided that Refco had 

demonstrated no need for the funds.  (T. 250/Tr. 971-74; A. 514-76).  In fact, 

Refco funded the account in part with cash obtained by RGHI through an overdraft 

at Bawag.  (T. 137/Tr. 526-27). 

Case: 10-1048   Document: 78   Page: 22    09/30/2010    116703    133



13 

In accordance with one of his fundamental obligations under the terms of the 

deal, Bennett succeeded in buying out all others with interests in RGHI, including 

former Refco President Tone Grant and former Refco owner and principal Thomas 

Dittmer.  (A. 451-76; A. 684-703).  Bennett also purchased DF Capital’s interests 

under the PPA by having RGHI acquire DF Capital.  (A. 732-57). 

The LBO closed in August 2004 and bonds backed by Refco were sold to 

the public several months later.  (T. 261/Tr. 1015-16; T. 268/Tr. 1043-46).  

Approximately one year after the LBO closed, in August 2005, shares of Refco 

stock were sold to the public through an initial public offering (“IPO”).  (T. 269-

70/Tr. 1050-51).  Refco never disclosed to TH Lee, the bond purchasers or the 

stock purchasers the existence of any hidden intercompany debt or the loans Refco 

used to conceal it.  (T. 132-33/Tr. 508-11; T. 248/Tr. 964-66; T. 260-61/Tr. 1013-

15; T. 269/Tr. 1048; T. 271-72/Tr. 1057-59).  Refco continued to carry hundreds of 

millions of dollars of hidden intercompany debt even after the IPO.  (T. 273-74/Tr. 

1066-67; T. 275/Tr. 1073; T. 612-13/Tr. 2416-17).  The existence of the PPA was 

also not disclosed to any of Refco’s counterparties in these offerings or 

transactions, although, by the closing of the LBO, RGHI had purchased all of DF 

Capital’s rights and interests under that agreement, rendering it a nullity.  (T. 278-

79/Tr. 1086-87; T2. 83/Tr. 3059-60; T2. 192/Tr. 3494-95; A. 577-626; A. 732-57). 
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In October 2005, just several months after the IPO, a review of Refco’s 

books by an employee not involved in the fraud revealed that Refco then held 

approximately $430 million in undisclosed intercompany debt.  (T. 274/Tr. 1069; 

T. 617-18/Tr. 2436-37).  Refco collapsed shortly after announcing that its financial 

statements for the fiscal years 2002 through 2005 were unreliable.  (T. 276/Tr. 

1076-77).  The company’s stock-price plummeted, customers emptied their 

accounts, and, within a week, Refco filed for bankruptcy.  (T. 239/Tr. 927; T. 

276/Tr. 1076-77). 

B. The Case Against Collins And His Defense  

The Investigation 

Upon Refco’s collapse in October 2005, the government immediately 

focused its attention on the fraud, arresting Bennett within two days of Refco’s 

public announcement of the previously undisclosed intercompany debt.  (T. 

276/Tr. 1076-77).  At about the same time, the government also began extensive 

debriefings of its two insider witnesses, a former Refco officer, Santo Maggio, and 

the former CFO, Robert Trosten, who served as point-men for the fraud.  (T. 74-

75/Tr. 278-80; T. 536/Tr. 2116; T. 629/Tr. 2481-83).  In addition to the United 

States Attorney’s Office for the Southern District of New York, the Commodity 

Futures Trading Commission, the Securities and Exchange Commission, and a 
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court-appointed Bankruptcy Examiner for the Refco debtors all launched parallel 

investigations.  (T. 415-16/Tr. 1629-31; T2. 444/Tr. 4488-90).   

Joseph Collins, a senior partner at Mayer Brown and the head of the firm’s 

Derivatives Practice Group, was a well-respected attorney who had served as the 

chair of the ABA’s Committee on Derivatives and had practiced law for 29 years.  

(T2. 129-30/Tr. 3244-48; T2. 131-32/Tr. 3253-54; T2. 417/4380-83).  Mayer 

Brown acted as Refco’s principal outside counsel for many years prior to the LBO, 

representing Refco in corporate, regulatory, and litigation matters.  (T2. 195/Tr. 

3505, 3507).  While Collins was the billing partner for Refco and Refco was his 

largest client in most years, many other Mayer Brown attorneys also worked on 

Refco matters.  (T2. 94-97/Tr. 3102-16; T2. 105/Tr. 3147-49; T2. 132/Tr. 3254; 

T2. 195/Tr. 3505, 3507; T2. 382/Tr. 4245-46).  Within six months of the collapse 

of Refco, Collins was interviewed by the government agencies investigating the 

fraud.  (T2. 444/Tr. 4488-90).  The government viewed Collins to be at most a 

witness until long after the indictments of the Refco principals, and did not inform 

his counsel that it was considering charges against him until May 2007.  (A. 74-

76).  

The change in Collins’s status was brought about by the government’s 

interview of Earl Melamed in May 2007.  Melamed, a partner at a Chicago law 

firm, represented Thomas Dittmer, a former owner of Refco who had been in 
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charge of the company when its massive accounting fraud began.  (T. 645-46/Tr. 

2548-49; T2. 12/Tr. 2781-82; T2. 43-44/Tr. 2908-09).  After leaving Refco, 

Dittmer retained an interest in RGHI, including a right to receive a portion of the 

proceeds if Refco were sold.  (T2. 12-13/Tr. 2782-88; A. 385-410).  As part of the 

TH Lee deal, Bennett was required to buy out all others with remaining interests in 

RGHI, including Dittmer, prior to the closing of the LBO.  (T. 245/Tr. 952-53; T. 

282-83/Tr. 1101-04).  Dittmer and Bennett, however, hated each other and were 

not on speaking terms. (T2. 32/Tr. 2864; T2. 33/Tr. 2867-68).  In order to 

accomplish the Dittmer buyout so that the TH Lee deal could proceed, Bennett was 

forced to negotiate with Dittmer through Melamed and to confide in him as if he 

were speaking to Dittmer himself.  (T2. 33-34/Tr. 2867-70).  Had he failed to do 

so, the TH Lee deal would have collapsed.   

Accordingly, in a number of meetings and telephone calls (in which Collins 

was never a participant), Bennett negotiated with Melamed.  (T2. 19-22/Tr. 2811-

23; T2. 34-36/Tr. 2871-78; T2. 41/Tr. 2897-900; T2. 46-48/Tr. 2920-26; A. 423-

43).  When pressed about why he was offering to pay less than Dittmer expected to 

receive, Bennett was forced to advise Melamed that Dittmer’s remaining interest in 

RGHI had only minimal value because RGHI owed Refco approximately $1.1 

billion in intercompany debt – a fact which Bennett acknowledged had not been 

disclosed to TH Lee and did not appear in Refco’s financial statements.  (T2. 19-
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20/Tr. 2811-13; T2. 45/Tr. 2915; T2. 46-48/Tr. 2920-26; A. 478-84).  Melamed 

took detailed notes of the incriminating facts Bennett revealed to him about the 

fraud.  (A2. 458; A2. 462-65; A. 477-93). 

Bennett’s admission did not deter Dittmer or Melamed from going forward 

with the buyout.  (T2. 19-22/Tr. 2811-23; T2. 47-48/Tr. 2921-26).  While 

Melamed dealt almost exclusively with Bennett, and never with Bennett and 

Collins together, he occasionally spoke with Collins by telephone concerning 

drafts of the legal agreement that would memorialize the terms of the buyout.  (T2. 

34-36/Tr. 2871-78). 

When the government conducted its initial interview of Melamed, with 

copies of his extensive notes of his conversations with Bennett in hand, Melamed 

had to admit learning about the fraud.  (T2. 63/Tr. 2986-87; T2. 68/Tr. 3006; T2. 

80/Tr. 3049; A2. 787-88).  In contrast, in that same interview, Melamed 

specifically stated that he did not recall any such discussions with Collins; indeed, 

he explicitly told the government that he did not recall any conversations with 

Collins concerning intercompany debt.  (T2. 29-30/Tr. 2852-55; T2. 61/Tr. 2978-

79; T2. 80-81/Tr. 3049-50).  

Approximately a week after this initial interview, Melamed contacted the 

government and told them exactly the opposite of what he had told them before – 

that he now recalled two telephone conversations with Collins in which he had 
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discussed intercompany debt – which, unlike his incriminating conversations with 

Bennett, he had not memorialized in notes.  (T2. 30/Tr. 2853-55; T2. 61-63/Tr. 

2980-85).  As discussed below, see infra pp. 30-32, numerous contemporaneous 

records directly contradict his account of those conversations.    

It was only after Melamed claimed, in May 2007, that Collins had 

knowledge of the fraud, that the Refco insiders who had begun cooperating with 

the government at the outset of its investigation, in October 2005, followed suit.  

(T. 179-80/Tr. 694-700; T. 186-88/Tr. 722-30; T. 629/Tr. 2481-83).  Over the 

course of the prior 18 months, even when specifically discussing Mayer Brown’s 

work for Refco, Santo Maggio had not identified Collins as someone involved in 

the fraud.  (T. 629/Tr. 2481-83; T. 652-53/Tr. 2574-78).  He now changed his 

account to tag Collins with knowledge of the fraud.  (T. 586-87/Tr. 2314-18; T. 

629/Tr. 2481-83; T. 644/Tr. 2541-43).  And when Robert Trosten, who had been 

interviewed by the government six or seven times without implicating Collins, 

again met with the government as part of a renewed effort to secure a cooperation 

agreement that he had previously turned down, he too changed his prior account 

and now claimed to recall a single conversation in which he purportedly discussed 

intercompany debt with Collins.  (T. 74-75/Tr. 278-81; T. 179-80/Tr. 694-700; T. 

186-88/Tr. 722-30; T. 235/Tr. 917). 
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As discussed below, no trial evidence corroborated the testimony of 

Melamed, Maggio or Trosten concerning Collins’s knowledge of the hole.2  

Indeed, their accounts were rendered implausible, not only by their prior 

inconsistent statements, but by other evidence in the case, including numerous 

contemporaneous documents.  See infra pp. 236-32.  

The Trial  

At trial, the government proceeded on several theories, dividing its proof 

into four separate categories of conduct, each of which it claimed was sufficient to 

implicate Collins in the charged fraud.  It argued that Collins had:  

1. Helped conceal Refco’s hidden intercompany debt;  

2. Helped conceal guarantees and indemnities executed on behalf of 
Refco’s customers in connection with the year-end loans;  

3. Helped mislead TH Lee to believe that Refco had $500 million in 
excess working capital; and 

4. Helped conceal the PPA.  

(T2. 494/Tr. 4689).   

                                                 
2  Prior to indictment, addressing what it had been told was the government’s theory of 

Collins’s involvement in the fraud, the defense arranged for Collins to take a polygraph 
examination on the key issues relating to the accounting fraud at Refco, including 
whether he had knowledge of any hidden intercompany debt.  (A. 76).  The results 
indicated that he was truthful in stating that he was not told about Refco’s approximately 
$1.1 billion in intercompany debt and that he was not aware that any intercompany debt 
had been concealed from TH Lee.  The polygraph examiner, a veteran FBI polygrapher, 
concluded that Collins had registered at the absolute bottom of the scale, it being 
impossible to have achieved a better score.  (A. 97-109).  Collins’s motion to admit this 
evidence or for a Daubert hearing on the reliability of polygraph evidence was denied, a 
ruling we do not appeal. 
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Of these, the government’s principal emphasis was on Collins’s alleged role 

in helping to conceal the PPA.  (T2. 494-508/Tr. 4689-744).  Although the 

government accused Collins of having knowledge of Refco’s hidden intercompany 

debt, it struggled to prove this and repeatedly argued to the jury that it could 

convict Collins even if it found that he had no knowledge of Refco’s underlying 

accounting fraud.  (T2. 494/Tr. 4689; T2. 501/Tr. 4718; T2. 574-75/Tr. 5007-08).  

As the government stated in its final address to the jury, “This is important, this is 

not a case only about the hole.  As Mr. Goldin told you during his summation, 

there are four, four sets of lies in this case.  Each one by itself its own crime, each a 

crime standing on its own legs. . . .  They’re separate crimes that stand on their 

own.”  (T2. 574-75/Tr. 5007-08). 

Collins’s defense was that he was an innocent lawyer deceived and used by a 

respected and sophisticated client whom he had trusted.  (T. 58/Tr. 213; T. 59/Tr. 

216-19; T2. 533/Tr. 4840-42; T2. 553-61/Tr. 4922-55).  The defense called 

multiple witnesses, including Collins himself, who testified for more than five 

days, adamantly denying that he had knowledge of any fraud perpetrated by Refco, 

and asserting that he had acted in good faith as a lawyer seeking to assist his client 

in what he believed to be its legitimate business goals.  The defense introduced 

documents in which Bennett had plainly lied to Collins about Refco’s financial 

condition, hiding the existence of intercompany debt from him just as he had 
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hidden it from the company’s auditors, rating agencies, investment bankers, and a 

host of other sophisticated outside professionals trained in financial matters.  (A2. 

153-68; A2. 469; A2. 702; A. 255).  Indeed, Scott Schoen, a principal of TH Lee, 

one of the most prominent private equity firms in the United States, who has spent 

his career working with high-ranking financial and business professionals, 

admitted that Bennett was expert in misleading even the most skilled and attentive 

of observers.  (T. 300-01/Tr. 1170-74).  Schoen, who ran the Refco transaction for 

TH Lee, testified that in the course of working closely with Bennett both before 

and after the LBO, including at times when concerns were raised and Bennett was 

pressed for explanation, he judged Bennett to be the “single most impressive 

businessman” that he had ever met, mistaking him for someone with a “very 

compelling” sense of honesty and integrity.  (T. 298-99/Tr. 1163-67; T. 300-01/Tr. 

1171-74).  Similarly, James Westra, the senior Weil Gotshal attorney representing 

TH Lee in its purchase of Refco, found Bennett to be the “most impressive CEO” 

he had ever met.  (T. 449/Tr. 1764-65).  

Contending that Collins was among those affirmatively fooled by Bennett, 

the defense presented undisputed evidence that Collins had no social relationship 

with him and, apart from the fact that his law firm billed Refco for its legal 

services, never received a penny from him or from anyone else at Refco.  (T. 199-

200/Tr. 773-74; T2. 170/Tr. 3405-06; T2. 194/Tr. 3500-01).  Indeed, it showed that 
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even Collins’s Mayer Brown compensation did not rise or fall depending on his 

Refco business.  (T2. 104/Tr. 3144-45; A2. 789).  In contrast, the Refco insiders 

each derived vast sums of money from their participation in the fraud:  Trosten 

made $70 million (T. 74/Tr. 275-76; T. 117-18/Tr. 449-50; T. 168-75/Tr. 652-78), 

Maggio made at least $23 million (T. 624/Tr. 2461-64), and Bennett stood to make 

over $1 billion from the IPO (T. 278/Tr. 1083).3  In response to each of the 

government’s allegations, the defense argued and presented evidence that Collins 

acted in good faith as a lawyer, taking positions that he believed he could 

appropriately take in representing what he perceived as his client’s lawful interests.   

We discuss each of the four categories of fraud alleged by the government in 

turn.   

1. Collins’s Alleged Role In Concealing Intercompany Debt 

a. No Document Showed That Collins Had   
Knowledge Of Hidden Intercompany Debt 

At a trial with no shortage of documentary evidence, the government did not 

introduce a single document showing that Collins was aware of the hole.  To the 

contrary, contemporaneous documents showed that Refco’s principals misled him 

by concealing the existence of intercompany debt and representing Refco as 

financially sound.  (A2. 153-68; A2. 469; A2. 702; A. 255). 
                                                 
3  Tone Grant, the former president of Refco, and Bennett’s co-owner of RGHI, received 

$16 million as a result of the TH Lee deal, and would have received up to $275 million 
more under the terms of his buyout agreement with Bennett, had the fraud not been 
discovered.  See Defendant’s Reply Sentencing Mem., Dec. 21, 2009 at 22. 
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Thus, in 1997, at the inception of the alleged conspiracy, when large margin 

calls were made in Victor Niederhoffer’s accounts, Collins was not told that Refco 

had handled the situation by surreptitiously transferring funds from unrelated 

customer accounts.  (T. 633-34/Tr. 2500-01).  Instead, he was affirmatively misled 

to believe that Refco’s owners had solved the problem by making a cash infusion, 

saving Refco from having to dip into any funds of its own.  (T. 633-34/Tr. 2500-

01; T2. 199-203/Tr. 3520-36).  Indeed, a contemporaneous document corroborated 

that his client had falsely advised him that $71 million had been contributed by 

Refco’s owners.  (T2. 199-203/Tr. 3520-36; A2. 469).   

Two years later, in 1999, Bennett wrote directly to Collins stating that Refco 

was fiscally sound with a positive “net worth of $446 million.”  (A2. 153-68).  

Shown this document on cross examination, the government’s chief cooperating 

witness, Robert Trosten, admitted that Bennett had lied to Collins about the 

existence of Refco’s hole.  (T. 197-98/Tr. 762-67).  

From 2000 through 2005, Refco resorted to the round trip year-end loans to 

hide its growing intercompany debt from its auditors.  (T. 81-82/Tr. 305-09; T. 

574/Tr. 2268-70).  Although it asked Mayer Brown to help prepare legal 

documents for the two legs of the loans involving customers, there is no evidence 

that any lawyer at Mayer Brown, including Collins, was asked to prepare 

documents for – or, for that matter, was ever told about – the third and crucial leg 
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of these transactions, in which Refco’s intercompany debt was temporarily paid 

down.  (T. 86/Tr. 323; T. 207-08/Tr. 803-09; T. 636-37/Tr. 2511-13; A2. 189-226).  

The evidence was undisputed that Refco handled that aspect of these transactions 

on its own.  (T. 86/Tr. 323; T. 207-08/Tr. 803-09; T. 636-37/Tr. 2511-13; T2. 

213/Tr. 3577-78; A2. 292; A. 248; GX 2000.1-2005.3).  No witness testified that 

Collins or any of the customers involved were privy to anything having to do with 

the third leg or with the fraudulent purpose the loans served.  Instead, the evidence 

showed that Refco affirmatively misled Collins to believe that the loan transactions 

were of the same general type as an earlier, legitimate back-to-back loan 

transaction he had documented for Refco.  (T. 574/Tr. 2271; T. 635-36/Tr. 2505-

10; T2. 214-15/Tr. 3581-85; A. 250).   

Obviously not perceiving the year-end loan documents his firm prepared to 

be suspicious in any respect, Collins recorded his work on the documents in his 

firm’s time records, maintained copies of the loan documents in the firm’s files, 

and sent copies of one set of loan agreements to lawyers at Davis Polk, which 

represented a third-party customer involved in the loans.  (T2. 223/Tr. 35617-18; 

T2. 324-25/Tr. 4017-20; T2. 375/Tr. 4219-20; A2. 750-84; A2. 785-86).  In 

addition, he openly delegated full responsibility for preparing the loan documents 

to experienced associates at his firm.  (T. 207-08/Tr. 805-06; T. 598-99/Tr. 2363-

65; T2. 216-21/Tr. 3589-608).  There was no evidence at trial that any of them 
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detected anything wrong based on the limited role Mayer Brown was asked to 

perform or the limited information it was provided.  Over the course of five years 

in which Mayer Brown had a role in preparing the loan documents, associates 

spent a total of 131.5 hours handling the work, while Collins spent a total of only 

13.75.  (T2. 216-17/Tr. 3590-93; T2. 220-21/Tr. 3605-08; A2. 470-89; A2. 532; 

A2. 533; A2. 561-674). 

In 2004, when the TH Lee deal was about to close, Refco’s principals 

continued to lie to Collins about intercompany debt.  On July 12, 2004, Bennett 

sent Collins an email alluding to RGHI debt that would survive the transaction, but 

describing that debt as ordinary third-party debt, not intercompany debt owed by 

RGHI, the parent, to Refco, the subsidiary.  (T2. 294-95/Tr. 3898-902; T2. 310/Tr. 

3958-59; A2. 702).  The defense introduced documentary evidence to show that 

Collins specifically suggested to Bennett that all of RGHI’s post-closing debts be 

listed in an agreement that was to be provided to TH Lee.  (T2. 296-99/Tr. 3907-

17; A. 492-529).  That proposal was completely inconsistent with knowledge that 

intercompany debt was being hidden from TH Lee. 

The government argued that Collins must have been aware of hidden 

intercompany debt because a side letter to the PPA referred to the retirement of 

$350 million of such debt, an amount greater than that reported in Refco’s 

financial statements.  (T. 116/Tr. 444-45; T. 117/Tr. 448-49; T2. 516/Tr. 4774-75; 
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T2. 581/Tr. 5033; T2. 587/Tr. 5056; A. 758-865; A2. 253-63).  Even assuming 

Collins had studied the details of Refco’s financial statements4 and then considered 

them in juxtaposition with the figures included in the PPA – an assumption for 

which there is no support in the record – he would not have seen anything that 

suggested a fraud.  (T2. 236-37/Tr. 3668-73).  The PPA was prepared in July 2002, 

whereas Refco’s financial statements reported its financial position as of its 

February fiscal year-end.  (T2. 236-37/Tr. 3670-71; A. 758-865; A2. 253-63).  It is 

not uncommon for a privately-held company’s intercompany receivable balance to 

fluctuate throughout the year.  (T2. 236-37/Tr. 3670-71).  Indeed, the court 

expressed skepticism about the government’s argument when it was first raised 

outside the presence of the jury.  (T2. 143-44/Tr. 3300-02).   

b. The Government’s Witness Testimony   
Was Unreliable And Lacked Corroboration 

Unable to point to any document showing Collins’s awareness of hidden 

intercompany debt, the government attempted to bolster its case through the 

testimony of cooperating witnesses.  

Santo Maggio, the president of one of Refco’s subsidiaries (T. 534/Tr. 

2109), was the government’s first cooperating witness, having been debriefed by 

the government on October 10, 2005, the same day as Refco’s public 

                                                 
4  They only evidence that Collins might have seen Refco’s financial statements for the 

relevant period (2002) is that they were included in a 138-page private placement 
memorandum, dated September 2002, in Mayer Brown’s files.  (GX 3012). 
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announcement of the discovery of the hidden intercompany receivable.  (T. 536/Tr. 

2116-17; T. 629/Tr. 2481-83).  Maggio had not implicated Collins in numerous 

debriefings over the course of more than a year, until May 2007, after the 

government had heard Melamed’s account of his two newly-recalled incriminating 

conversations with Collins.  (T. 644/Tr. 2541-43; T. 652-53/Tr. 2574-78).  Now, 

Maggio claimed to recall a conversation with Collins in which Maggio had advised 

him that Refco was “a piece of shit” and a “house of mirrors.”  (T. 586-87/Tr. 

2315-16).  Maggio, who by his own admission had committed perjury in two prior 

jury trials as well as in numerous other proceedings, gave various accounts of 

whether this alleged, uncorroborated conversation took place in 2003 or 2005, and 

otherwise admitted that he never told Collins about Refco’s financial hole.  (T. 

619-21/Tr. 2444-49; T. 633/Tr. 2498-500; T. 642-43/Tr. 2536-38; T. 649/Tr. 

2562).   

Robert Trosten, Refco’s former CFO, was extensively debriefed by the 

government early in its investigation and also did not implicate Collins in the 

fraud.  (T. 179-80/Tr. 694-700; T. 186-88/Tr. 722-30).  Indeed, in an early 

debriefing session, Trosten did not name Collins in response to a specific question 

about who knew about Refco’s hole, even though he had discussed Collins with 

the government in a different context immediately before the question was posed, 

albeit in a non-incriminating way.  (T. 186-87/Tr. 722-27).  Preferring to try to 
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avoid forfeiting his assets, Trosten later turned down the government’s initial offer 

of a cooperation agreement and was indicted.  (T. 75/Tr. 279-80; T. 118/Tr. 450; T. 

180/Tr. 697-99).   

In February 2008, just days after his co-defendant Bennett had pleaded 

guilty, and facing the imminent prospect of his own trial, Trosten renewed his 

efforts to secure a cooperation agreement with the government.  (T. 75/Tr. 280-81; 

T. 180/Tr. 700; T. 187-88/Tr. 727-30; T. 208/Tr. 809).  In his first meeting with the 

government after a long hiatus during which Collins had been indicted, Trosten for 

the first time claimed to recall a single conversation with Collins in which they 

discussed the existence of a $700 million hole.  (T. 187-88/Tr. 727-30; T. 197/Tr. 

762).  Trosten executed a cooperation agreement the next day or shortly thereafter 

and pleaded guilty.  (T. 75-76/Tr. 281-83; T. 188/Tr. 730).    

Trosten testified that his purported conversation with Collins arose in the 

context of a letter he had received from Ernst & Young, Refco’s tax advisor, 

requesting confirmation that the company’s intercompany debt was legally 

enforceable and that interest on the debt had been charged at a reasonable rate.  (T. 

111-13/Tr. 422-31; T. 166/Tr. 642-44; T. 188/Tr. 731; A2. 227-36).  He testified 

that, before responding to Ernst & Young, he had called Collins to seek the 

requested confirmation and told him that Refco’s intercompany debt totaled 

approximately $700 million.  (T. 111-12/Tr. 422-28; T. 166/Tr. 643-44; T. 188/Tr. 
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731).  Trosten testified that he then wrote a letter to Ernst & Young stating that he 

had consulted with “legal counsel” and been advised that the debt was legally 

enforceable and the interest rate reasonable.  (T. 112/Tr. 428-29; A2. 237-38).  

When the government had initially questioned Trosten in early debriefing 

sessions about exactly the same letter to Ernst & Young, he said nothing to 

implicate Collins.  (T. 187/Tr. 727; T. 188/Tr. 730).  Further, Trosten’s account, 

taken on its own terms, was simply not plausible.  As Refco’s CFO, Trosten was 

intimately involved in the mechanics of, and the accounting for, the fraud and 

knew, perhaps better than anyone, that the intercompany debt was the product of 

improper loss-shifting and was anything but legally enforceable.  (T. 86-87/Tr. 

326-27; T. 165/Tr. 637-38; T. 195/Tr. 754-55).  He also knew that the interest rate 

on the debt had been raised significantly to artificially inflate the revenue recorded 

on Refco’s books.  (T. 86/Tr. 326; T. 90/Tr. 339-41; T. 165-66/Tr. 640-42).  There 

was simply no need for Trosten to call Collins for verification of something he 

already knew to be false.  (T. 195/Tr. 754-55).  An inveterate liar, there was 

nothing to stop Trosten from telling Ernst & Young that he had consulted with 

“legal counsel” when in fact he had not.  (T. 113/Tr. 430-31; T. 167-68/Tr. 645-50; 

T. 190-91/Tr. 740-41).  Indeed, Trosten admitted that the letter to Ernst & Young 

was replete with other lies he had fashioned entirely on his own.  (T. 113/Tr. 430; 

T. 188/Tr. 731-32, T. 190-91/Tr. 738-41, T. 193-95/Tr. 748-54).  Trosten had no 
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notes or records of the alleged conversation, nor did he copy Collins on the 

correspondence with Ernst & Young that purportedly alluded to his advice.  (T. 

166/Tr. 644; T. 195/Tr. 756; A2. 237-38). 

The government also relied on the testimony of Earl Melamed, who, as 

noted above, had changed his account to implicate Collins a week after being 

confronted by the government with documents detailing his own knowledge of the 

fraud.  See supra pp. 15-17.  Melamed testified about two brief telephone 

conversations with Collins, one in July 2004 and the other in August 2004.  

Collins, not Melamed (who took extensive notes of his conversations with 

Bennett), took notes of both of those calls.  (T2. 23/Tr. 2826-28; T2. 28-29/Tr. 

2846-52; T2. 51-52/Tr. 2938-41; T2. 60/Tr. 2975-76; T2. 61/Tr. 2981; A2. 531; A. 

254). 

In July 2004, Melamed called Collins to outline the structure and terms of 

the Dittmer buyout, including its price formula, which was to be based on the 

anticipated value of Bennett’s remaining equity interest in Refco following the 

LBO, less any outstanding debt of RGHI.  (T2. 48-52/Tr. 2928-43; T2. 54/Tr. 

2950; T2. 309/Tr. 3954-55).  Collins’s contemporaneous notes of the July call refer 

to “debt of RGHI,” but not to intercompany debt, and significantly, Bennett had 

advised Collins the same day that RGHI was carrying ordinary, third-party debt.  

(T2. 294-95/Tr. 3898-902; T2. 310/Tr. 3958-59; A. 254; A2. 702).  Melamed 
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testified that he could not recall whether he referred to intercompany debt during 

the July call.  (T2. 23/Tr. 2829; T2. 51/Tr. 2939-40).  Collins’s notes also refer to a 

“$1 B figure,” which was, at the time, the anticipated total equity value of Refco 

following the LBO, and which, as reflected in Melamed’s own notes of his 

conversations with Bennett, would determine the buyout price.  (T2. 44/Tr. 2909-

12; T2. 48/Tr. 2927-28; T2. 53/Tr. 2946-48; A2. 462-65; A2. 468; A. 254). 

Melamed testified that in his August call with Collins he referred explicitly 

to intercompany debt (T2. 28-29/Tr. 2847-49; T2. 59/Tr. 2969-70), but nothing 

exists to corroborate his account.  In fact, contemporaneous emails and telephone 

records contradict his testimony.  Specifically, Melamed testified that he called 

Collins in anger to contest Collins’s proposal to delete a sentence from the latest 

draft of the Dittmer buyout agreement, and referred to intercompany debt in 

support of his arguments.  (T2. 27-29/Tr. 2842-52).  But the contemporaneous 

documentary record makes plain that the issue had already been resolved in email 

correspondence before the phone call occurred, with Collins conceding the point.  

(T2. 55-59/Tr. 2956-70; T2. 60-61/Tr. 2974-78; T2. 477-78/Tr. 4621-25; T2. 477-

79/Tr. 4620-27; T2. 479-80/Tr. 4629-34; A. 413-50; A2. 531; A2. 703-49).  

Indeed, just prior to their call, Melamed sent Collins an email raising other minor 

points and detailing his final edits to the agreement, making no mention 

whatsoever of the issue relating to the deletion, which had already been resolved.  
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(A2. 703-33).  Further, Collins’s contemporaneous notes of their call include no 

mention of intercompany debt, but do refer to the minor points raised in 

Melamed’s email preceding their call.  (A2. 531).   

In its summations, aware that the defense had marshaled extensive evidence 

to show that Melamed’s account was contradicted by numerous incontrovertible 

facts, the government argued that the jury could convict on multiple alternative 

theories having nothing to do with whether Collins was aware of hidden 

intercompany debt: 

And, ladies and gentlemen, and this is important, this is 
not a case only about the hole.  As Mr. Goldin told you 
during his summation, there are four, four sets of lies in 
this case.  Each one by itself it’s [sic] own crime, each a 
crime standing on its own legs. 

First, they [sic] were lies about the proceeds participation 
agreement.  You don’t need to know anything about the 
hole in order to know that the defendant lied about the 
proceeds participation agreement…. 

Second, the defendant’s lies about indemnities and 
guarantees used in connection with the round trip loans.  
You don’t need to know that there was a hole to find that 
he committed a fraud there. 

*     *     * 

Third, lies about segregating the $500 million in excess 
cash.  Again, you don’t need to know about the hole.  All 
you need to know is that there was a statement made that 
there was going to be $500 million in excess cash. 

(T2. 574-75/Tr. 5007-08). 

Case: 10-1048   Document: 78   Page: 42    09/30/2010    116703    133



33 

2. Collins’s Alleged Role In Concealing  
Indemnities And Guarantees 

The government argued to the jury that it could convict Collins solely on the 

basis of his failure to disclose to TH Lee, and then to underwriters in the IPO, that 

Refco had been a party to certain indemnity and guarantee agreements executed in 

connection with the year-end loan transactions.  (T2. 494/Tr. 4689; T2. 521/Tr. 

4793-95; T2. 574/Tr. 5007).  The government emphasized that the jury could 

convict Collins based on that failure to disclose, even without concluding he was 

aware of Refco’s accounting fraud or the purpose these agreements served in 

furtherance of that fraud.  (T2. 574-75/Tr. 5007-08).   

Collins admitted that he did not disclose documents prepared in connection 

with the year-end loans.  (T2. 252/Tr. 3731-32; T2. 281/Tr. 3845-46).  He testified 

that he personally did no work in connection with the loans in 2004 or 2005 when 

the TH Lee deal and subsequent IPO took place, and that he had worked on them 

for no more than 15 minutes in 2003.  (T2. 220/Tr. 3603-04; T2. 323/Tr. 4013; A2. 

532).  He also testified that in earlier years, though spending substantial time on 

numerous other Refco transactions, he spent no more than a few hours on the 

loans, and had never been involved in creating their structure or negotiating their 

terms.  (T2. 220/Tr. 3604-05; T2. 223/Tr. 3615-16; A2. 533 (a total of 13.75 hours 

over five years)).  Collins explained that because they had consumed so little of his 

attention and energy, and then only in early years, he did not recall them at the 
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time disclosures were to be made.  (T2. 216-18/Tr. 3589-96; T2. 223/Tr. 3615-16; 

T2. 324/Tr. 4017; T2. 356-57/Tr. 4144-48; T2. 365-68/Tr. 4179-90; T2. 369-71/Tr. 

4196-202; T2. 373-75/Tr. 4211-19; T2. 378-80/Tr. 4230-40; T2. 384-85/Tr. 4255-

57).  He also explained that his client had not alerted him to them when he made 

inquiries to follow up on requests for disclosures he had received from lawyers 

representing TH Lee.  (T2. 223/Tr. 3616; T2. 251-52/Tr. 3728-32).   

Collins’s testimony was corroborated by extensive documentary evidence, 

including his time records and other documents showing the extremely limited, 

perfunctory nature of the work he performed in connection with the year-end loans.  

(A2. 470-89; A2. 532-533; A2. 561-674; DX 1009; DX 1250 (Collins’s time 

records); A. 250; A. 256-94).  His testimony was also corroborated by documents 

detailing his communications with his client concerning disclosure requests made 

by TH Lee.  (A2. 187-88).  

3. Collins’s Alleged Role In Misrepresenting That   
Refco Had $500 Million In Excess Working Capital  

The government contended that Collins was part of a scheme to defraud TH 

Lee by pretending that Refco had $500 million in excess working capital when in 

fact it did not.  (T2. 476-78/Tr. 1873-79; T. 480-83/Tr. 1886-900; T2. 524-26/Tr. 

4805-15).  There was indeed such a scheme (T. 121/Tr. 464-65; T. 134-37/Tr. 516-

28; T. 153-56/Tr. 589-601), but no evidence established that Collins was a part of 

or even aware of it.  To implicate Collins, the government relied on a series of 
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facts, most of which were not in dispute, but none of which showed that he had 

knowledge that the $500 million was a sham.  This aspect of the government’s case 

was based on speculation.  

The government emphasized, for example, that Collins participated in 

drafting sessions with lawyers for TH Lee in which they discussed a provision 

providing for the segregation of the $500 million, and that he helped draft that 

provision for the final deal documents.  (T. 136-37/Tr. 524-26; T. 326-27/Tr. 1276-

77; A. 252; A. 494-513; A. 514-76; A2. 176).  Nothing about his involvement in 

that process suggests that he was privy to information that the $500 million in 

working capital did not really exist.  No witness from Refco testified that he had 

knowledge of this scheme.  To the contrary, Trosten, the architect of the $500 

million scheme, testified that he never shared with Collins information concerning 

how the $500 million was being used as part of the fraud.  (T. 218-19/Tr. 847-51; 

A2. 299-306).  Trosten even admitted that Mayer Brown was shown an account 

statement representing that there was $500 million in real cash in a segregated 

account, consistent with the provision Collins helped to draft.  (T. 219/Tr. 850-51).   

The government introduced evidence that, shortly before the deal closed, 

Collins learned of an outstanding loan of $390 million from Bawag to RGHI in the 

form of an overdraft.  (A2. 97-152; A2. 179-85; A. 730-31).  But there is no 

evidence that Collins knew or was told that the $390 million overdraft had been 
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used to fund Refco’s $500 million segregated account.  Of the documents 

introduced into evidence at trial, only one shows that the $390 million overdraft 

was being used to fund that account (A2. 299-306), and neither Collins nor anyone 

else at Mayer Brown received that document.  (T. 217-18/Tr. 845-48; T2. 291-

92/Tr. 3884-88; A2. 299-306).  Trosten testified that he communicated directly 

with Bawag to prepare the legal documents for the $390 million overdraft and its 

transfer to the segregated account, leaving Collins out of the loop – a clear 

indication that Collins was not privy to the fraudulent purpose the overdraft served.  

(T. 217-18/Tr. 845-48).   

Finally, the government argued that there was contradictory information 

concerning the $500 million in two separate flow of funds memoranda, which 

should have indicated to Collins that fraud was afoot.  (T2. 525-26/Tr. 4809-13; A. 

704-26; A2. 179-85).  The trial evidence showed, however, that Collins saw only 

one of the memoranda, not both, and therefore could not have discovered the 

contradiction.  (T. 153/Tr. 591-92; T. 219-20/Tr. 853-56; T. 365/Tr. 1429-31; T. 

367-69/Tr. 1437-44; T. 369-70/Tr. 1445-51; A2. 310-33).   

4. Collins’s Alleged Role In Concealing The PPA 

In light of the weakness of its other theories, the government’s principal 

claim at trial was that Collins deliberately failed to disclose the PPA to TH Lee and 

other investors.  (T2. 494/Tr. 4689-744).  As Judge Patterson noted, “[t]he 
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evidence which led principally to Defendant’s conviction was his admitted 

intentional determination to not disclose the existence of the PPA.”  (A2. 845).  

The government argued that such non-disclosure was a fraud in itself, even if 

Collins was not aware of the company’s underlying accounting fraud and had 

never considered the issue of disclosure in that context.  (T2. 574-75/Tr. 5007-08).  

A fundamental tenet of the defense was that lawyers can legitimately disagree 

about the interpretation of contracts and disclosure obligations.  From the very 

outset of the trial, including in his counsel’s opening statement, Collins admitted 

that he had intentionally not disclosed the PPA, and he testified at length about his 

reasons, explaining that he had a principled, good-faith legal basis for his 

conclusion that disclosure was not required.  (T. 62/Tr. 228-29).  This assertion 

became a battleground for much of the trial.   

The government called several lawyers involved in the TH Lee transaction 

who, though unfamiliar with the PPA at the time of the events in question, testified 

that it had been shown to them during trial preparation or in the course of parallel 

civil proceedings.  (T. 258/Tr. 1006; T. 314-15/Tr. 1228-29; T. 333/Tr. 1303; T. 

429/Tr. 1683; T. 450/Tr. 1767).  These witnesses testified that in their view the 

PPA should have been disclosed based on their understanding of its terms and the 

terms of TH Lee deal documents.  (T. 258-60/Tr. 1006-12; T. 319-24/Tr. 1248-65; 

T. 332-33/Tr. 1300-04; T. 343-47/Tr. 1343-58; T. 355-56/Tr. 1389-94; T. 410-
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11/Tr. 1610-11; T. 414-15/Tr. 1624-28; T. 429-32/Tr. 1683-96).  Collins objected 

to the introduction of this testimony as impermissible opinion testimony, but the 

court overruled his objections.5  Collins then sought to elicit related opinion 

testimony from other government witnesses, including the opinion of one 

experienced transactional lawyer, John Sullivan, who represented Bawag, that the 

PPA was not material and therefore did not need to be disclosed, but the court 

precluded Collins from pursuing this inquiry even after the government had opened 

the door.  (T. 497/Tr. 1962-63; T. 513/Tr. 2024; T. 527-28/Tr. 2083-85).   

Although the government did not call any Mayer Brown lawyers to testify, it 

alleged that Collins had not disclosed the buyout of the PPA to his colleagues at 

Mayer Brown and that this was indicative of his fraudulent intent.  (T. 468-72/Tr. 

1841-57; T. 484-85/Tr. 1905-07; T2. 503-04/Tr. 4725-30; A2. 178; A2. 186).  

Collins did not dispute that he attempted to keep the buyout of the PPA highly 

confidential, as he had been instructed to do by his client.  (T2. 257-58/Tr. 3749-

52; T2. 264/Tr. 3777-78; T2. 268/Tr. 3793-94; A. 727-29).  However, Collins 

testified that when McDermott Will lawyers representing Bawag disclosed the 

                                                 
5  Collins objected to the government’s lay opinion testimony in pretrial briefing (A. 200-

13), and during the course of the trial.  (T. 5-7/Tr. 3-11; T. 258-59/Tr. 1006-09; T. 
271/Tr. 1056-57; T. 307/Tr. 1200; T. 309/Tr. 1207-08; T. 349-50/Tr. 1365-68; T. 354/Tr. 
1384; T. 354/Tr. 1387; T. 355/Tr. 1389; T. 397-99/Tr. 1559-66; T. 424/Tr. 1664-65; T. 
425/Tr. 1668; T. 432/Tr. 1697-98; T2. 84/Tr. 3062-63). 
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PPA buyout to his Mayer Brown partners, he informed his partner of the basic 

nature and facts of the transaction.  (T2. 264-65/Tr. 3778-81; A2. 491; A2. 178). 

During the defense case, Collins testified at length about why he had 

concurred in his client’s decision not to disclose the PPA.  He testified that Bennett 

had asked him not to disclose the PPA because it was an “upstream” or parent-

level agreement ultimately affecting RGHI as opposed to Refco itself.  (T2. 247-

52/Tr. 3712-31).  Bennett explained to him that, in negotiating the scope of 

disclosure, Bennett and Schoen (of TH Lee) had agreed that upstream agreements 

did not need to be disclosed.  (T2. 247-48/Tr. 3714-15).  Indeed, Schoen confirmed 

that he had reached such an understanding with Bennett, even though it was never 

reduced to writing (T. 282-84/Tr. 1101-10; T. 304/Tr. 1186-88).6  Collins testified 

that he accepted Bennett’s characterization of the PPA as “upstream” because, as a 

practical matter, the only obligation it imposed was an obligation on RGHI, the 

upstream entity, to pay DF Capital a portion of the sale proceeds in the event of a 

sale of Refco.  (T2. 231-35/Tr. 3648-64; T2. 238/Tr. 3678; T2. 249-50/Tr. 3720-

23; T2. 251/Tr. 3727-28).  He testified that, although Refco had signed the 

principal agreement, RGHI (not Refco) would receive the proceeds of any sale, 

and RGHI (not Refco) would pay a portion of them to DF Capital.  (T2. 232/Tr. 

                                                 
6  Documentary and testimonial evidence further confirmed that, although TH Lee had 

initially requested upstream disclosures, the request was eventually eliminated from the 
list of outstanding diligence items and TH Lee stopped pursuing upstream diligence.  (T. 
282-84/1101-10; T2. 248-49/Tr. 3718-19; A. 349-52).  
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3653-54; T2. 249/Tr. 3720-22; A. 758-865).  He further testified that RGHI had 

expressly agreed in writing as an integral part of the transaction to absolutely and 

unconditionally guarantee every aspect of Refco’s performance under the 

agreement, confirming that RGHI (not Refco) was the ultimate party in interest.  

(T2. 233-35/Tr. 3658-64; T2. 433-34/Tr. 4446-48; A. 758-865). 

Collins testified that he believed there was a separate, additional legal 

ground for non-disclosure:  the PPA was rendered effectively meaningless as a 

result of subsequent legal agreements and was therefore not material.  (T2. 239/Tr. 

3679; T2. 262-64/Tr. 3770-76; T2. 277-83/Tr. 3831-52; T2. 322/Tr. 4006-08; T2. 

431/Tr. 4436).  Bawag and its affiliates had agreed to give up all of their rights 

under the PPA by selling DF Capital to RGHI.  (T2. 262-64/Tr. 3770-76; T2. 

322/Tr. 4006-08).  The agreement was evidenced by several documents, including: 

1) a Reversion Rights Agreement, which provided that the PPA and rights 

thereunder would be reinstated only if the TH Lee deal failed to close (A2. 408-

20); and 2) a purchase agreement subsequently concluded between RGHI and DF 

Capital’s parent.  (T2. 262-64/Tr. 3770-76; T2. 350-51/Tr. 4119-25; T2. 431/Tr. 

4436; T2. 472/Tr. 4599-600; A. 732-57).  Because of these arrangements it was 

impossible that TH Lee could be saddled with any obligation under the PPA.  (T2. 

239/Tr. 3679; T2. 277-83/Tr. 3831-52; T2. 322/Tr. 4006-08; T2. 433/Tr. 4445-46). 

Case: 10-1048   Document: 78   Page: 50    09/30/2010    116703    133



41 

The government cross examined Collins by having him circle with a magic 

marker every reference to Refco included in the PPA.  (T2. 338-48/Tr. 4072-112; 

A2. 15-93).  It then argued that, because the number of references to Refco 

exceeded the number of references to RGHI, Collins could not have believed in 

good faith that the agreement was a parent-level or “upstream” agreement.  (T2. 

347/Tr. 4109).  Collins responded that he had considered the substance of the 

entire agreement as opposed to the quantity of references to particular entities, and 

that, in any event, regardless of the number of times Refco was mentioned, RGHI 

had the ultimate obligation to absolutely and unconditionally guarantee all aspects 

of Refco’s performance.  (T2. 433-34/Tr. 4446-49).  That guarantee was an 

essential part of the PPA because in the event of a sale of Refco shares (as in the 

TH Lee deal) RGHI, the upstream entity, not Refco, would be the recipient of the 

proceeds and thus the only party capable of payment.  (T2. 433-34/Tr. 4446-49). 

The government also relied on the testimony of Jay Tabor, a partner at the 

Weil Gotshal law firm, who represented TH Lee in connection with its purchase of 

Refco.  Tabor testified that Collins failed to identify the PPA when Tabor asked 

him, during a March 2004 telephone conversation, if certain categories of 

agreements existed.  (T. 312-15/Tr. 1220-34; A. 333-44).  Collins testified that he 

did not have any discussions with Tabor about the issue until sometime after April 

19, 2004, and introduced his notes and time records to corroborate his account of 
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the chronology.  (T2. 243/Tr. 3695-96; T2. 246/Tr. 3707-10; T2. 246/Tr. 3708; T2. 

437-38/Tr. 4461-65; A2. 530; DX 1250 (Collins’s time records)).  Whether the 

conversation took place in March, as Tabor claimed, or in April, as Collins 

claimed, mattered because Collins testified that he spoke to Tabor only after he 

had been told by Bennett that an agreement had been reached with Schoen to 

exclude upstream agreements from disclosure, and that he therefore believed in 

good faith at the time he spoke with Tabor that the PPA did not have to be 

disclosed.  (T2. 246-48/Tr. 3709-18, T2. 249/Tr. 3720).  Although Tabor had notes 

which appeared to corroborate his dating of the conversation, other documentary 

evidence, including Mayer Brown’s and Weil Gotshal’s time records, indicated 

that the conversation did not take place until late April.7  (A2. 357-407; A2. 530; 

A2. 561-74). 

The government also argued that, as evidence of his bad faith in not 

disclosing the PPA, Collins created a new Limited Liability Corporation (“LLC”) 

agreement for Refco, cleansed of any reference to the PPA.  (T. 334-42/Tr. 1308-

40; T2. 506-08/Tr. 4738-43; A. 307-32).  Collins testified that he prepared the new 

agreement at Weil Gotshal’s request to reflect specific changes required by TH 

Lee.  (T2. 283-89/Tr. 3854-76; A. 351-52).  He further testified that he did so by 

                                                 
7  Significantly, the defense established on cross examination that lawyers for TH Lee had, 

in fact, become aware of the existence of the PPA during due diligence and considered it 
merely a “minor point to keep track of.”  (T. 383-84/Tr. 1503-04; T. 387/Tr. 1517-18; 
A2. 293-98). 
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taking the previous executed version of the agreement, which included no 

references to the PPA, and marking it up.  (T2. 287-88/Tr. 3870-75; A2. 676-701).  

He testified that although another version of the agreement had included references 

to the PPA, he had been told by Bennett that that version had never been executed.  

(T2. 286-87/Tr. 3865-71).  His testimony was corroborated by contemporaneous 

emails and documents as well as by the testimony of Ilene Nemeroff, a paralegal.  

(T2. 173-75/Tr. 3419-25; A2. 307-09; A2. 534-60; A2. 675-701; DX 1250 

(Collins’s time records)).  Significantly, no witness testified that Collins was 

involved in a scheme of any kind with respect to Refco’s LLC agreements.   

After a week of contentious jury deliberations and a declaration of deadlock, 

the district court intervened in deliberations ex parte, instructing a dissenting juror 

on the importance of returning a verdict.  The facts are set forth in full in Point II 

of this brief.  See infra pp. 89-101.  The jury returned its verdict the following day. 

SUMMARY OF ARGUMENT 

The central issue at trial concerned Collins’s admitted non-disclosure of the 

PPA.  Collins denied any knowledge of fraud at Refco and testified that he had 

attempted to serve what he believed were his client’s lawful interests, and that he 

had a good faith legal basis for the position that the PPA did not need to be 

disclosed.  The government called a series of experienced transactional lawyers, 

presented to the jury as lay witnesses, who were permitted to opine that, contrary 
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to the position Collins took, the PPA was required to be disclosed.  This testimony 

was not “rationally based” on the witnesses’ “perception[s]” formed during the 

transaction but was instead based on their specialized knowledge, in violation of 

Rule 701 of the Federal Rules of Evidence.   

Further, in violation of his right to confront the witnesses against him, 

Collins was precluded from eliciting on cross examination the opinions of other 

experienced lawyers involved in the transaction, also government witnesses, whose 

views differed.  The distorted record that resulted enabled the government to use 

its improperly admitted lay opinion testimony to point to Collins as the sole 

proponent of the opinion that disclosure of the PPA was not required, against a 

chorus of others expressing the opposite view.  These errors were not harmless, as 

they unfairly handicapped Collins’s credibility when he testified in his own 

defense and presented the legal reasoning behind his decision not to disclose.  

They also undermined a central theme of Collins’s defense – that the issue of 

disclosure was not black and white as the government claimed, but subject to 

reasonable disagreement among lawyers.   

Collins was further limited in his ability to present his defense, and again 

handicapped in terms of his own credibility, when the court improperly denied him 

the right, under Rule 702 of the Federal Rules of Evidence, to present expert 

testimony from an undisputedly qualified expert in the practice of corporate 
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transactional law.  The expert testimony was plainly admissible and necessary, not 

only to rebut what the government’s lawyer witnesses had described as conduct 

that could typically be expected of a lawyer in Collins’s position, but to lay a 

foundation for Collins’s own testimony, so that when he described his practices as 

a lawyer to a lay jury they could be understood as falling within the range of 

standard practices in the profession, even though they differed at times from those 

described by government witnesses.  Without an expert to provide necessary 

support and context, Collins was left in the awkward situation of having to justify 

his practices as if they were uniquely his own.  Pitted against numerous 

government lawyer witnesses, Collins, in essence, had to carry his own water even 

though the court instructed the jury that his testimony should be considered in light 

of the fact that he had an interest in the outcome of the case.  The court cited Rule 

403 as the basis for its denial of expert testimony, but provided no articulation of 

its rationale in applying that rule.   

The district court intervened ex parte in jury deliberations in violation of 

Federal Rule of Criminal Procedure 43(a), Collins’s Fifth Amendment right to 

presence and Sixth Amendment right to counsel.  After the jury had been 

deliberating for one week and had informed the court of its difficulty in reaching 

unanimity, deliberations became so contentious that one juror threatened physical 

violence against a dissenting juror.  The next day, the foreman, who had already 
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sent one note about the incident, sent a second “private” note to the court accusing 

the threatened juror of trying to hang the jury.  The court refused to divulge the 

contents or subject matter of the note to counsel, summoned the threatened juror to 

the robing room and engaged him in an extended colloquy without counsel present.  

The court compounded those errors by instructing the juror on the importance of 

reaching unanimity, without instructing him that he must adhere to his own 

conscientiously held beliefs.  Finally, as if this were not enough, the court also 

vouched for the good faith of the foreman with whom he knew the dissenting juror 

disagreed, and whom he knew to be in the majority.  There is more than a 

reasonable possibility that these errors affected the jury’s deliberations and the 

verdict that it returned the following day.   

ARGUMENT 

I. THE COURT’S EVIDENTIARY RULINGS  
DENIED COLLINS A FAIR TRIAL  

A. Even After The Government Had Improperly Been Permitted To 
Elicit The Opinion Of Several Of Its Witnesses That The PPA 
Should Have Been Disclosed, The Defense Was Precluded From 
Eliciting Contrary Opinions From Other Government Witnesses 

The district court made a series of erroneous evidentiary rulings that resulted 

in having an incomplete and misleading factual record put before the jury, while 

significantly limiting Collins in presenting his defense.  These rulings bore directly 

on the critical issue of whether Collins had committed a crime by not disclosing 

the PPA.  The court first erred by permitting the government to introduce the 
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opinion testimony of several witnesses that the PPA should have been disclosed, 

notwithstanding the fact that none of these witnesses had been familiar with the 

PPA at the time of the events in question.  Having permitted that testimony, the 

court then erred by precluding the defense from eliciting the opinion testimony of 

other government witnesses – witnesses who were aware of and had actually 

considered the PPA as the events at issue transpired – that the PPA did not need to 

be disclosed.  The combined effect of these rulings was to leave the jury with the 

mistaken impression that all of the lawyers involved in the transaction were 

uniformly of the view that the PPA was required to be disclosed, except for Collins 

who was alone permitted to state a contrary view.  The government seized upon 

this misleading tally to devastating effect in its rebuttal argument:   

The defendant suggests that this case is about contract 
provisions with respect to which reasonably minded 
people could differ.  Excuse me?  What case has [defense 
counsel] been watching?  Take the PPA, five people Jay 
Tabor, Scott Schoen, Jim Westra, Robert Trosten, George 
Stephanakis, all took that witness stand and told you that 
the PPA needed to be disclosed. 

Another, Jason Berger, took the stand and told you he 
told the defendant it needed to be disclosed.  The only 
person in this case to say that the PPA didn’t need to be 
disclosed, the only person, the defendant. 

(T2. 574/Tr. 5004-05).   

The result was not only to make Collins look as if he was taking a unique 

and therefore untenable position, but to cast the entire issue of disclosure as if it 
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were a simple one, not subject to reasonable lawyerly dispute, when a fundamental 

underpinning of Collins’s defense was that lawyers can legitimately disagree and 

that, as a lawyer promoting his client’s interests, he took positions in good faith 

that he believed to be within the bounds of the law.8   

1. The Court Erroneously Permitted The   
Government To Introduce Opinion Testimony 

The government relied heavily on the testimony of three witnesses who had 

participated on the TH Lee side of the 2004 LBO transaction in which TH Lee had 

purchased a majority interest in Refco:  Scott Schoen, the President of TH Lee, 

who had also been trained as a lawyer (T. 266/Tr. 1038), and Jay Tabor and James 

Westra, both partners at the Weil Gotshal law firm, who had represented TH Lee in 

the transaction.  (T. 307/Tr. 1198-99).  None of these witnesses was neutral.  Each 

had an interest in the outcome of the trial.  Schoen’s company, TH Lee, had filed a 

civil lawsuit against Mayer Brown, and Tabor and Westra’s law firm, Weil 

Gotshal, was representing TH Lee in that litigation.  (T. 287/Tr. 1121).  In 

addition, TH Lee had entered into a tolling agreement with Weil Gotshal, reserving 

its right to sue the law firm for its role in representing TH Lee in the LBO (T. 

                                                 
8  Insofar as the district court’s error involved an erroneous interpretation and application of 

a Federal Rule of Evidence, de novo review applies.  Hathaway v. Coughlin, 99 F.3d 550, 
555 (2d Cir. 1996) (“The district court's interpretation of the Federal Rules of Evidence is 
given plenary review.”).  See also United States v. Samet, 466 F.3d 251, 254 (2d Cir. 
2006) (quoting Hathaway, 99 F.3d at 555) (de novo review applies to district court’s 
interpretation of Rule regarding admission of lay opinion testimony).  Insofar as the 
district court’s interpretation of the Rule was proper, but its application improper, this 
Court will review for abuse of discretion.  Samet, 466 F.3d at 254.  
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372/Tr. 1458-59; T. 277/Tr. 1079-80; T. 291/Tr. 1135-38; T. 415-16/Tr. 1628-33; 

T. 420-21/Tr. 1648-52).9  

The opinions offered by these witnesses with respect to the PPA had all been 

formed in this highly-charged, litigious context.  None had been familiar with the 

PPA at the time of the events in question.  Each encountered it for the first time in 

the context of legal proceedings following the collapse of Refco or during trial 

preparation with the government.  (T. 258/Tr. 1006; T. 315/Tr. 1229; T. 431/Tr. 

1692).  Schoen admitted, for example, in response to a prosecutor’s question, that 

the first time he ever saw the PPA was “several weeks ago when I reviewed it with 

you.”  (T. 258/Tr. 1006).  These witnesses were also not aware, at the time of the 

events in question, of the agreement between RGHI and Bawag that rendered the 

PPA meaningless at the time of the LBO transaction.  (T. 380/Tr. 1489-90; T. 

450/Tr. 1768-69).  That agreement was evidenced by, among other documents, 1) 

the Reversion Rights Agreement, which provided that the PPA and rights 

thereunder would revert back into place only in the event that TH Lee failed to 

purchase Refco, and 2) the purchase agreement by which RGHI purchased the PPA 

rights before the LBO closed.  (T2. 278-79/Tr. 3835-37; T2. 280-88/Tr. 3840-42; 
                                                 
9  Weil Gotshal lawyers also represented Schoen, Tabor and Westra in trial preparation 

sessions with the government.  (T. 287/Tr. 1120; T. 371-72/Tr. 1455-57).  Indeed, during 
Tabor’s testimony, Judge Sand was prompted to observe, “I have a feeling [that] large 
portions of the trial may be, because I don’t know the whole case . . . that some of these 
witnesses are – have interest and concerns which are involved in other litigation or 
potential litigation rather than the criminal proceeding against Mr. Collins.”  (T. 401/Tr. 
1574). 
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A2. 408-20; A. 732-57).  Yet, despite their lack of contemporaneous knowledge 

and over defense objection,10 the witnesses were repeatedly called upon and 

permitted to give extensive opinion testimony about the PPA. 

Schoen testified that in his opinion the PPA was a “relevant material 

contract[].”  (T. 259/Tr. 1008).  He further testified that it was “the type of 

agreement[] that [he] expect[ed] to receive in the course of diligence” and that “we 

would have expected [it] to be disclosed based on results of our diligence and 

based on specific representations about all material contracts being disclosed on 

those schedules.”  (T. 259/Tr. 1008-09).  This testimony referred to a specific 

provision in the TH Lee deal documents, Section 3.15 of the Equity Purchase and 

Merger Agreement (“EPMA”), defining certain categories of contracts as 

“Material Contracts” and requiring Refco to identify them on a schedule.  (A. 514-

626).  To form an opinion, Schoen would have first had to consider the language of 

Section 3.15 to develop an understanding of its scope.  He would then have had to 

consider the language of the PPA to determine if, in his view, it fell within what he 

understood to be the scope of Section 3.15.  (See T. 258-59/Tr. 1006-09 (testifying 

based on his understanding of what the PPA means)).  Finally, he would have had 
                                                 
10  The admissibility of the government’s proffered lay opinion testimony was briefed 

extensively before trial.  (A. 168-194; A. 200-219).  The court ruled, over defense 
objection, that the testimony the government intended to elicit from its witnesses about 
the PPA was admissible.  (T. 7/Tr. 10).  The defense objected again when the issue arose 
during trial, and made continuing objections to that and other opinion testimony that the 
defense argued was “expert testimony through the mouth of a layperson.”  (T. 398; Tr. 
1561).  See supra p. 38 note 5.  The court overruled these objections. 
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to consider a further provision of the EPMA, Section 6.2(a), which limited the 

scope of all required disclosure by exempting items if they were not important or 

material.  Section 6.2(a) specifically provided that Refco’s representations to TH 

Lee, including those in Section 3.15, had to be “true and correct in all material 

respects.”  (A. 514-76; A. 552). 

In opining that the PPA fell within the scope of Section 3.15 and rose to a 

level of materiality such that he “would have expected” it to be disclosed, Schoen 

was testifying in violation of Rule 701(a) of the Federal Rules of Evidence, which 

limits fact witnesses to testifying as to “those opinions or inferences which are  . . . 

rationally based on the perception of the witness” at the time of the events in 

question.  Fed. R. Evid. 701(a).  While Rule 701(a) permits a lay witness to explain 

his perception of unfolding events by describing opinions he formed at the time, in 

order to give the jury access to “the unique insights of an eyewitness’s personal 

perceptions,” United States v. Yuri Garcia, 413 F.3d 201, 212 (2d Cir. 2005) 

(citing United States v. Grinage, 390 F.3d 746, 750-51 (2d Cir. 2004)), it does not 

permit a lay witness to testify as to opinions formed after the fact in the context of 

ensuing litigation; such opinion testimony is reserved solely for expert witnesses.  

Fed. R. Evid. 701, 703 and advisory committee’s note (while expert testimony may 

be based on facts or data “perceived by or made known to the expert at or before 

the hearing,” lay opinion testimony may only be based on personal perception); 
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Yuri Garcia, 413 F.3d at 211-13 (lay opinion not admissible where it is not limited 

to personal perception but draws on totality of information developed in course of 

investigation); United States v. Peoples, 250 F.3d 630, 641 (8th Cir. 2001) (agent 

who testified to meaning of recordings lacked first-hand knowledge because her 

“opinions were based on her investigation after the fact, not on her perception”).  

At the time of the events in question, Schoen had no knowledge of the PPA, had 

never considered its disclosure under Sections 3.15 or 6.2(a), and thus had formed 

no contemporaneous opinions on these matters rationally based on his perception 

of anything he had witnessed at the time.  His opinions were formed much later, 

indeed, a few weeks before trial, when he first saw the PPA.  (T. 258-59/Tr. 1006-

07). 

Significantly, Schoen did not reach his opinion based on any unique 

definition of “Material Contract” in the EPMA or based on any conversation he 

had with Collins or anyone else about the meaning of that provision; his testimony 

is bereft of any such foundation.  (T. 258-60/Tr. 1006-12).  Rather, his opinion 

appears to have been based on his extensive experience in corporate transactions 

involving standard “material contracts” representations, and thus violated Rule 

701(c)’s proscription against having a lay witness testify on the basis of specialized 

knowledge.  See, e.g., Yuri Garcia, 413 F.3d at 215 (finding abuse of discretion to 

admit lay opinion testimony based in part on witness’s specialized knowledge); 
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Bank of China v. NBM, LLC, 359 F.3d 171, 180-82 (2d Cir. 2004) (invalidating 

admission of “lay opinion testimony” concerning witness’s investigation “because 

it was not based entirely on [the witness’s] perceptions” but on his specialized 

knowledge).  See also Yuri Garcia, 413 F.3d at 211 (proponent of lay opinion 

testimony has the burden of showing that the proffered testimony satisfies the 

foundational requirements of Rule 701). 

The government elicited similar opinion testimony from Tabor and Westra.  

Like Schoen, Tabor testified that the PPA was something he would have “expected 

to have been told about.”  (T. 315/Tr. 1230-31; T. 319-20/Tr. 1248-49; T. 322-

23/Tr. 1260-61).  He provided various explanations for this “expectation,” 

including several based on his expertise and training as a transactional lawyer.  For 

example, in explaining his belief that the PPA should have been disclosed as an 

agreement with “affiliates,” Tabor testified that he was applying a “control test” 

based on what he believed “people were thinking about” when “corporate lawyers 

use the term ‘affiliate.’”  (T. 315/Tr. 1231-32).  Like Schoen, Tabor also opined 

that the PPA should have been disclosed as a “material contract.”  (T. 322-23/Tr. 

1258-61; T. 414-15/Tr. 1625-27; T. 430-31/Tr. 1689-91).  In reaching that opinion, 

Tabor demonstrated his reliance on his experience with the general practices of 

corporate transactional lawyers as opposed to any specific negotiations he had with 

Collins: 
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Q. What does material contracts mean? 

A.  Generally speaking, it’s any contract that’s 
important. 

Q.  And did you have conversations with Mr. Collins 
about what a material contract was? 

A.  I don’t recall trying to define material contract.  
But when I’m speaking to a lawyer on the other 
side of the table, I think generally it’s pretty clear 
what we’re talking about . . .  

(T. 322/Tr. 1258) (emphasis added).   

Tabor was also given latitude to testify about materiality in general, based on 

his experience as a transactional lawyer.  Speaking authoritatively, yet without 

having been qualified as an expert, he testified, for example, that contracts 

involving related parties are “material no matter what.”  (T. 322/Tr. 1258).  This 

opinion was not based on any discussion with Collins or on anything he observed 

as a witness in connection with his work on the TH Lee deal.  Nevertheless, the 

government was permitted to elicit the opinion in further support of its position 

that it was a crime for Collins not to disclose the PPA. 

Westra testified that he too would have “expect[ed] that [the PPA] would be 

disclosed in the course of diligence” and that Refco was “required” to disclose it 

based on his interpretation of the provisions of the EPMA.  (T. 429/Tr. 1685; T. 

430/Tr. 1689-90).  Westra’s opinion, as well, was not based on any 

contemporaneous communication with Collins or event relating to the negotiations, 
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but on his post hoc interpretation of the PPA as obligating Refco to issue equity 

interests, and on his view that the PPA was a “material contract” “required” to be 

disclosed under Section 3.15.  (T. 429-31/Tr. 1686-92).  Like Schoen and Tabor 

before him, Westra relied on his general expertise in corporate transactions in 

forming his opinions, including, for example, when he testified that related party 

contracts are “very key, irrespective of the amounts involved.”  (T. 434/Tr. 1704; 

see also T. 430/Tr. 1689 (testifying about the purpose of material contracts 

representations in general)).  

The opinion testimony elicited from the lawyers, Tabor and Westra, and 

from the highly experienced executive of a firm specializing in leveraged buyouts, 

Schoen, violated Rule 701.  None had seen the PPA, let alone formed any opinions 

about it, at the time of the events in question, and their testimony thus violated the 

requirement that lay opinion be “rationally based” on the witness’s “perception.”  

Fed. R. Evid. 701.  Moreover, their testimony impermissibly crossed the line into 

expert testimony.  Rule 701 was specifically amended in 2000 to clarify that 

“scientific, technical, or other specialized knowledge” cannot provide the basis for 

lay opinion testimony, and that the heightened requirements for the admission of 

expert testimony cannot be “evaded [as here] through the simple expedient of 

proffering an expert in lay witness clothing.”  Fed. R. Evid. 701 advisory 

committee’s note.  Lay opinion is not admissible “to provide specialized 
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explanations or interpretations that an untrained layman could not make if 

perceiving the same acts or events.”  Peoples, 250 F.3d at 641.  Tabor and 

Westra’s opinions, based on their general practices and experience in a wide range 

of corporate transactions, are leagues away from the “reasoning processes familiar 

to the average person in everyday life.”  Yuri Garcia, 413 F.3d at 215.  See United 

States v. Glenn, 312 F.3d 58, 66-67 (2d Cir 2002) (eyewitness opinion that bulge at 

waist is a gun, based on sporadic observation of drug dealers carrying weapons, 

must be offered by a duly qualified expert since the opinion is based on a claim to 

specialized knowledge beyond that of the ordinary person); Wechsler v. Hunt 

Health Systems, Ltd., 198 F. Supp. 2d 508, 529 (S.D.N.Y. 2002) (accountant’s 

opinion stricken as expert testimony where he relied on his knowledge as a CPA 

and opined on propriety of accounting for certain receivables).11   

2. The Court Precluded The Defense   
From Eliciting Related Opinion Testimony  

Compounding its error in admitting the purported “lay” opinion of witnesses 

who had been unfamiliar with the PPA, the district court, in a surprising volte face, 

precluded the defense from eliciting the opinion of other government witnesses 

                                                 
11  The government also elicited similar lay opinion testimony from George Stephanakis, a 

partner at Cravath Swaine & Moore, who represented the lending banks in the bond 
financing for the LBO.  (T2. 81/Tr. 3051).  Stephanakis testified that in his view the PPA 
should have been disclosed in response to a June 2, 2004 Cravath due diligence request 
for “all material contracts of the company…as are currently in effect.”  (T2. 83-84/Tr. 
3061-63; A2. 169-75).  Stephanakis’s opinion was not based on his first-hand perception; 
he never saw the PPA until the prosecutor showed it to him before trial.  (T2. 83/Tr. 
3060-61). 

Case: 10-1048   Document: 78   Page: 66    09/30/2010    116703    133



57 

who were actually contemporaneously familiar with the PPA and who had, in fact, 

considered the question of its disclosure at the time of the events in question.  One 

of the witnesses, John Sullivan, was the senior lawyer representing Bawag in the 

2004 transaction.  He was prepared to testify that in his view disclosure of the PPA 

was not required.  (T. 498/Tr. 1964-66; T. 491-97/Tr. 1938-63).  Indeed, in the 

middle of the trial, the defense received a belated Brady notice that Sullivan did 

not regard the PPA as material to the LBO.  (T. 498/Tr. 1964-66).  Sullivan’s 

junior partner, Jason Berger, was prepared to testify that he would have withdrawn 

from the representation had he believed Bawag to be receiving the proceeds of an 

unlawful transaction.   

Several days before their testimony, the government filed a letter-brief 

asking the court to preclude the defense from eliciting their opinions under Rule 

701.  (A. 238-42).  After initially determining that some opinion testimony was 

permissible (T. 492/Tr. 1943-44), the court changed its mind and granted the 

government’s request.  (T. 497/Tr. 1960-63).  The result was to leave the jury with 

a mistaken and unfair impression of what the government’s witnesses really 

thought about disclosure of the PPA.   

Unlike Schoen, Tabor and Westra, neither of these two government 

witnesses had any interest in the outcome of the trial.  Neither had sued Collins or 

his law firm, and neither had been sued in any civil Refco litigation.  Significantly, 
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unlike Schoen, Tabor and Westra, these witnesses were fully familiar with the PPA 

and with the agreements and legal structure RGHI and Bawag had agreed upon at 

the time of the TH Lee deal to specifically eliminate any impact the PPA might 

have with respect to the LBO.  Thus, they were in a better position to give an 

opinion than Schoen, Tabor and Westra.   

a. John Sullivan 

John Sullivan, a senior partner at the McDermott Will law firm, had 

represented Bawag in the original negotiation of the PPA and then also represented 

Bawag in connection with the 2004 LBO.  (T. 513-14/Tr. 2026-28).  In response to 

government questioning, he testified that he was present at an introductory meeting 

between Refco and Bawag concerning the 2004 transaction, also attended by 

Collins, in which Bennett openly announced that he did not plan to disclose the 

PPA to TH Lee.  (T. 515-16/Tr. 2033-37).  The government introduced a document 

that Sullivan prepared following the meeting in which he stated his opinion that 

non-disclosure of the PPA presented “certain legal and business[] risks.”  (T. 516-

17/Tr. 2038-40; A2. 239-40).  The government then elicited from Sullivan his view 

that the PPA remained in existence and in effect up until the closing of the LBO, 

thereby suggesting that he viewed it as something that should have been disclosed.  

(T. 518-19/Tr. 2047-48).  
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Pointedly, departing from its approach with the TH Lee and Weil Gotshal 

witnesses, the government stopped short of actually asking Sullivan whether he 

thought the PPA should have been disclosed.  (T. 518-19/Tr. 2047-48).  This was 

no oversight:  the government knew before trial, and had disclosed to the defense 

shortly before Sullivan’s testimony, that he had come to believe in the course of 

the transaction that the PPA was not material to the LBO.  (T. 498/Tr. 1964-66).  

His testimony, if elicited, would have directly contradicted the testimony of the 

other government witnesses and seriously undermined the government’s theory 

concerning the PPA. 

On cross examination, the defense sought to rectify that omission as well as 

place in perspective both the government exhibit that portrayed Sullivan as wary of 

certain business and legal risks associated with non-disclosure (A2. 239-40) and 

his testimony that he considered the PPA something that remained in effect.  It thus 

posed questions to elicit Sullivan’s opinion that the PPA was immaterial, in 

complete conformity with Rule 701, tying its inquiry to what Sullivan rationally 

perceived at the time based on his contemporaneous negotiations and discussions 

regarding Refco’s decision not to disclose the PPA.  (T. 527/Tr. 2083).  The 

defense even incorporated the same prefatory language the government had used in 

eliciting related opinions from its earlier fact witnesses.  (T. 527/Tr. 2083 (“Based 

on your dealings with Collins and your . . . involvement in the negotiation . . .”)).  
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Yet, ignoring the door opened in the government’s examination of the other 

witnesses and in its direct examination of Sullivan, the district court precluded the 

cross examination:  

Q.  The effect of that structure was that if everything 
took place as contemplated by these agreements, 
there would be no impact on Refco of the non-
disclosure of the proceeds participation agreement, 
correct? 

MR. GOLDIN:  Objection. 

THE COURT:  Sustained. 

Q.  Based on your dealings with Collins and your 
negotiation, involvement in the negotiation of 
these transactions and your knowledge that 
proceeds participation agreement from the 
beginning of your involvement was not going to be 
disclosed to Lee, it was your opinion, was it not, 
that if the transactions took place as contemplated 
by this legal structure, there would be no impact on 
Refco of the non-disclosure of the proceeds 
participation agreement? 

MR. GOLDIN:  Objection. 

THE COURT:  Sustained. 

MR. SCHWARTZ:  Your Honor, may we be heard. 

THE COURT:  Let's proceed 

(T. 527-28/Tr. 2083-84).   

As the cross examination progressed, the defense was briefly able to elicit 

that Sullivan regarded the final deal structure as one that minimized the risks 

associated with non-disclosure, and that he was “comfortable” closing the deal 
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without disclosure, but this fell far short of directly rebutting the opinion testimony 

of the government’s prior witnesses on disclosure.  (T. 528/Tr. 2084-85).  Even 

though the government had been permitted to elicit through Tabor the opinion that 

any contract involving a related party or that was triggered by a sale of the 

company, including the PPA, was by definition material (T. 322/Tr. 1258-59) – an 

opinion Tabor held based on his general expertise and not based on any of his 

perceptions as a witness to the TH Lee deal, see supra pp. 53-54 – the defense was 

precluded from countering his testimony by eliciting Sullivan’s “rational 

perception” formed at the time of the transaction that the PPA would have no 

impact on the LBO and thus was not material.  As Tabor had conceded, “[t]here is 

no legal definition” of materiality; lawyers look at different “factors” such as 

whether the “contract could …really affect the value of the company” and whether 

“it would hurt the company if it went away.”  (T. 322/Tr. 1259).  Precluding 

Sullivan from offering, and explaining, his opinion that the PPA was not material 

based on those very factors, yet allowing Tabor to expound at length on his post 

hoc interpretation of why the PPA was material, flipped the rule about lay opinion 

testimony on its head.  It also left the jury with the artificial impression that 

Tabor’s view of materiality was authoritative and that there was no room for a 

lawyer to take a different position in good faith. 
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On re-direct examination, the government further distorted the record by 

eliciting from Sullivan that one of the reasons he felt comfortable with non-

disclosure was because his client, unlike Collins’s, had not made the 

representations in the TH Lee deal documents.  (T. 529/Tr. 2088-89).  Yet, when 

the defense sought on re-cross examination to show that another reason for his 

comfort was his opinion that the PPA was not material, the court again sustained a 

government objection.  (T. 529/Tr. 2091).  The jury was thus left with the 

misleading impression that it was Sullivan’s view that Collins, whose client did 

make representations, could not share the same comfort.  In effect, the government 

was able to turn a witness who they knew would have contradicted their theory 

into one who appeared to support it.  See United States v. Gambino, 59 F.3d 353, 

368 (2d Cir. 1995) (leeway should be given to introduce evidence “on re-direct in 

order to rebut a false impression created by an opposing party during cross-

examination”).   

b. Jason Berger 

Jason Berger, Sullivan’s junior partner, also represented Bawag in 

connection with the 2004 transaction.  (T. 456/Tr. 1792).  In response to 

government questioning, he testified that, at a meeting attended by Sullivan, 

Collins and Bennett at a relatively early stage of negotiations, he had adamantly 
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stated the view that the PPA should be disclosed.12  (T. 458-60/Tr. 1801-09).  The 

government then went on to elicit further testimony from him about his 

“concern[s],” suggesting that he had grave misgivings about how the deal had been 

handled.  (T. 458-59/Tr. 1800-05; T. 462/Tr. 1816-17; T. 464-65/Tr. 1824-26; T. 

479/Tr. 1882-83; T. 486-87/Tr. 1912-16).  The impression left on the jury was that 

Berger was one more in a chorus of witnesses condemning Collins for not 

disclosing the PPA.    

In reality, Berger’s view was more nuanced and favorable to the defense.  

Although the government had filed a preemptive motion seeking to preclude the 

defense from eliciting his opinion on cross examination, the defense sought leave 

to conduct a limited inquiry to put Berger’s direct testimony in perspective, so that 

the jury would not draw the wrong inferences.  (T. 491-97/Tr. 1938-63; A. 238-

42).  Among other things, the defense sought to establish that, although Berger had 

advocated disclosure of the PPA, he did not view non-disclosure as an illegitimate 

alternative, and advised the court that it intended to bring out through cross 

examination that if Berger had “believed his client to be receiving the proceeds of 

a transaction outside the law, he would not have represented his client in the 

transaction.”  (T. 491/Tr. 1939; T. 492/Tr. 1943-44).  The court initially ruled that 

the requested cross examination should be allowed, finding that “there is a strong 
                                                 
12  Sullivan testified that he had no recollection of Berger’s comment.  (T. 522-23/Tr. 2063-

64). 
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enough…risk [from the direct examination] that the jury will draw the inferences 

that Mr. Berger thought that this was a very questionable transaction.”  (T. 492/Tr. 

1943-44).   

The court reversed itself, however, after the government, along with 

Bawag’s counsel and Berger’s counsel, both of whom were present in the 

courtroom, objected that any further statement of Berger’s opinion would implicate 

privileged conversations.  (T. 492-93/Tr. 1944-45).  At the government’s urging, 

the court held an ex parte conference with Bawag’s counsel for the stated purpose 

of evaluating the privilege claim.  (T. 492-96/Tr. 1944-59).  But, as the defense 

learned after trial, no basis for asserting privilege was ever actually proffered 

during the conference.  (T. 496/Tr. 1957-59).  Instead, Bawag’s counsel 

recommended to the court that the best solution would be simply to strike portions 

of Berger’s direct testimony, a solution the court ultimately adopted.  (T. 496/Tr. 

1959).  The defense could do nothing to controvert the claim of privilege during 

trial, because the court’s consideration of the matter had been ex parte.  As it turns 

out, the privilege claim appears to have been completely unfounded:  at his civil 

deposition, conducted several months after the criminal trial concluded, Berger 

was permitted to state his opinion on the record without either his or Bawag’s 

counsel interposing objection.  (A2. 834-35).   
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The court’s ruling hamstrung the defense on cross examination.  It was 

constrained to elicit only the fact that Berger had continued to participate in and 

help his client close the transaction, without being able to elicit that he had done so 

on the basis of his belief that the transaction was legitimate despite the disclosure 

decisions that had been made.  (T. 513/Tr. 2024-25).  Although the court gave a 

limiting instruction that “to the extent he has testified as to an opinion he expressed 

in a conversation he testified he had with the defendant or otherwise, that opinion 

is not evidence as to the merits of that opinion . . . [but may] be considered by you 

as evidence as to the defendant’s state of mind” (T. 499/Tr. 1970), the instruction 

did nothing to help the defense put the substance of Berger’s testimony in its 

proper context, nor did it allow the defense to develop the position, as it had hoped 

to do through cross examination, that disagreements between lawyers on the 

question of disclosure do not necessarily imply that either side is in the wrong or 

engaged in improper behavior. 

The effect of the court’s rulings with respect to Sullivan and Berger was to 

prevent Collins from meaningfully confronting the witnesses against him.  

Although courts may impose reasonable limits on cross examination, “[w]ide 

latitude should be allowed…when a government witness in a criminal case is being 

cross-examined by the defendant.”  United States v. Pedroza, 750 F.2d 187, 195 

(2d Cir. 1984) (citation omitted).  The trial judge’s discretion “cannot be expanded 

Case: 10-1048   Document: 78   Page: 75    09/30/2010    116703    133



66 

to justify a curtailment which keeps from the jury relevant and important facts 

bearing on the trustworthiness of crucial testimony.”  Gordon v. United States, 344 

U.S. 414, 423 (1953).  “If a matter has been raised on direct examination, generally 

cross examination must be permitted.”  Pedroza, 750 F.2d at 196 (quoting United 

States v. Segal, 534 F.2d 578, 582 (3d Cir. 1976)). 

Although the district court later sought to compensate for the limitations it 

had imposed on cross examination by instructing the jury at the end of trial that, as 

a general matter, lawyers cannot continue to represent a client in a transaction that 

they believe to be illegal (see T2. 603/Tr. 5120), that instruction was no substitute 

for being able to elicit the actual views of these particular witnesses on the witness 

stand, where they would have had the most impact on the jury, particularly after 

the government had been permitted to elicit legal opinion from multiple witnesses.  

Collins was entitled to present his defense by confronting the witnesses against 

him, and should not have been limited to asking the jury to draw inferences from 

jury instructions that were not delivered until the end of the trial.  (T2. 603/Tr. 

5120).   

3. Collins Was Prejudiced As A  
Result Of The Erroneous Rulings 

As a result of the court’s rulings, Collins was precluded from presenting his 

defense on the critical issue of non-disclosure of the PPA.  The jury was left with a 

misleading, one-sided evidentiary record that foreclosed any notion that the issue 
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of disclosure was one about which reasonable lawyers, representing different 

clients with different interests, might legitimately disagree.  The government took 

full advantage of the fruit of these rulings in summation by adding up the number 

of lawyers who had been permitted to state on the record their opinion that the PPA 

should have been disclosed and then identifying Collins as having the lone 

opposing view: “Five people . . . all took that witness stand and told you that the 

PPA needed to be disclosed. . . . The only person in this case to say that the PPA 

didn’t need to be disclosed, the only person, the defendant.”  (T2. 574/Tr. 5004-

05).   

Collins testified over the course of more than five days, pitting his own 

credibility against that of numerous government witnesses.  In a highly complex 

case in which the defense asked the jury to draw conclusions about the good faith 

of a lawyer involved in an intricate legal transaction, the government’s reduction of 

the issue of the PPA’s disclosure to simple – but in fact misleading – arithmetic 

was devastating.  Its tally was made possible only by evidentiary errors that 

ironically permitted the government to offer the opinion of those witnesses who 

were unfamiliar with the PPA, while precluding the defense from eliciting the 

opinion of more knowledgeable witnesses who had actively considered the PPA 

and the question of its disclosure as the events at issue unfolded.  Despite the value 

their excluded testimony would have had for the defense, Sullivan and Berger were 
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presented to the jury in a manner that highlighted their initial reservations about 

non-disclosure without fully illuminating their subsequent, more fully developed 

views.  In an otherwise tightly contested case, in which Collins’s admitted non-

disclosure of the PPA was the centerpiece of the government’s argument for 

conviction, the significance of these evidentiary rulings cannot be overstated. 

Erroneous admissions or exclusions of evidence are only harmless if the 

court finds that “it is highly probable that [the error] did not contribute to the 

verdict.”  United States v. Gomez, __ F.3d __, 2010 WL 3023802, at *6, No. 08 Cr. 

3829 (2d Cir. Aug. 4, 2010); United States v. Dukagjini, 326 F.3d 45, 61 (2d Cir. 

2003).  “Where the erroneously admitted evidence goes to the heart of the case 

against the defendant, and the other evidence against the defendant is weak, [the 

Court] cannot conclude that the evidence was unimportant or was not a substantial 

factor in the jury’s verdict.”  Grinage, 390 F.3d at 751 (citing Wray v. Johnson, 

202 F.3d 515, 524-30 (2d Cir. 2000)) (improper admission of lay opinion 

testimony not harmless where agent’s testimony was imbued with the authority of 

his position and experience, was important evidence on the central issue in the 

case, other evidence in the case was circumstantial, and jurors had sent a deadlock 

note and only reached a verdict after a modified Allen charge).  Where, as here, 

there are multiple errors, each compounding the others, their cumulative effect 

must be considered in evaluating harmless error.  See, e.g., United States v. Long, 
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917 F.2d 691, 704-05 (2d Cir. 1990) (the “cumulative prejudice” caused by the 

court’s “multiple errors” required reversal); United States v. Morales, 577 F.2d 

769, 777 (2d Cir. 1978) (finding that “the cumulative effect of [the court’s] errors 

was to deprive appellant of a fair trial”); United States v. Torres, 503 F.2d 1120, 

1125 (2d Cir. 1974) (court “reverse[d] the conviction. . . as a result of the 

cumulative effect of three errors”); United States v. Fields, 466 F.2d 119, 121 (2d 

Cir. 1972) (reversing due to the “cumulative effect of the errors”); United States v. 

Grunberger, 431 F.2d 1062, 1069 (2d Cir. 1970) (“totality” of the court’s errors 

deprived the defendant of a fair trial).  

B. With His Credibility Pitted Against That Of Several   
Experienced Transactional Lawyers, Collins Was Unfairly  
Denied The Use Of An Expert In Presenting His Defense 

By the close of the government’s case, numerous experienced transactional 

lawyers had testified against Collins.  Although the defense called a number of 

witnesses, Collins’s own testimony, spanning more than five days of trial, would 

be the keystone of his defense, and, needless to say, the jury’s assessment of his 

credibility would be crucial.  In anticipation of his taking the stand, the defense 

sought to introduce the testimony of an undisputedly qualified expert in the 

practice of corporate transactional law to provide important contextual information 

for the jury to consider in evaluating Collins’s testimony.  
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As set forth in a detailed proffer to the government and the court, the defense 

intended the expert to assist the jury by explaining some of the standard practices 

employed by experienced transactional lawyers in Collins’s position.  (A. 195-99; 

A. 243-47).  Collins understood that he would have to explain his own actions with 

respect to Refco to the jury, but he hoped to do so against a backdrop that would 

put them in meaningful context.  Collins himself was, of course, perfectly capable 

of speaking about his own practices, but a lay jury had no way to determine 

whether the practices he described in a highly specialized field could credibly be 

regarded as within the range of standard practice.  Moreover, because the 

government had elicited testimony from a number of experienced transactional 

lawyers about their own personal practices, it was important for Collins to be able 

to establish that, even if his practices differed, they should not be rejected as 

outside the norm of what might reasonably be expected of a lawyer in his position.  

The court erroneously denied Collins the use of an expert, invoking Rule 403 of 

the Federal Rules of Evidence, but failing to articulate any rationale in applying the 

Rule.13   

                                                 
13  A district court’s decision to exclude expert testimony is reviewed for abuse of discretion.  

United States v. Onumonu, 967 F.2d 782, 786 (2d Cir. 1992).  
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1. Collins’s Proffered Expert Testimony  
Was Presumptively Admissible  

An expert is permitted to testify “in the form of an opinion or otherwise” 

when the testimony would “assist the trier of fact to understand the evidence or to 

determine a fact in issue.”  Fed. R. Evid. 702.  The Rule takes a liberal approach to 

the admission of expert testimony, and rejection of expert testimony is intended to 

be the exception rather than the rule.  Daubert v. Merrell Dow Pharmaceuticals, 

Inc., 509 U.S. 579, 588-89 (1993); Fed. R. Evid. 702 advisory committee’s note.  

In determining whether expert testimony will assist the jury, the district court must 

make a “common sense inquiry into whether the untrained layman would be 

qualified to determine intelligently and to the best possible degree the particular 

issue without enlightenment from those having a specialized understanding of the 

subject involved in the dispute.”  United States v. Locascio, 6 F.3d 924, 936 (2d 

Cir. 1993) (citations and quotation marks omitted).   

Further, expert testimony is routinely admitted in criminal cases to enable 

the jury to understand, and to put into context, testimony about a specialized, 

complex, or unfamiliar topic.  For example, expert testimony is often admitted in 

cases involving organized crime to allow an expert to provide the jury with 

information about positions and relative roles within the organized crime structure, 

explanations of jargon used in organized crime, and explanations of coded 

language.  United States v. Daly, 842 F.2d 1380, 1388 (2d Cir. 1988) (collecting 
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cases).  See also United States v. Gentile, 233 Fed. Appx. 86, 89 (2d Cir. 2007) 

(government’s use of expert testimony on the organizational structure of the Hell’s 

Angels was proper where the testimony was used to provide jurors with a 

framework for interpreting the testimony of other witnesses).  Expert testimony is 

also appropriate to enable a jury to consider a defendant’s conduct against the 

standard practices in specialized industries unfamiliar to laymen.  See, e.g., United 

States v. Dinero Express, 57 Fed. Appx. 456, 460 (2d Cir. 2002) (government’s use 

of expert testimony regarding the money remitting business in general and 

operations of legal and illegal money remitters was proper); United States v. 

Duncan, 42 F.3d 97, 101 (2d Cir. 1994) (approving admission of expert testimony 

by an IRS agent in a bank fraud case); United States v. Bilzerian, 926 F.2d 1285, 

1294 (2d Cir. 1991) (securities law expert permitted to testify on securities 

regulations and filing requirements in a securities fraud case).  These principles 

should be applied at least as liberally to expert testimony proffered by a criminal 

defendant as they are to testimony offered by the government, given the 

defendant’s constitutional right to present witnesses in his own defense.  Chambers 

v. Mississippi, 410 U.S. 284, 302 (1973) (“Few rights are more fundamental than 

that of an accused to present witnesses in his own defense.”).   
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2. An Expert Would Have Helped Collins Rebut Aspects   
Of The Government’s Proof And Present His Own Defense 

The principal theme of the defense was that Collins had acted in good faith 

as a lawyer seeking to assist his client in achieving what he believed to be 

legitimate business goals.  In order to make that theme comprehensible to a lay 

jury, it was important to explain fundamental aspects of the practice of 

transactional law.  The defense sought to call David Bronner, a transactional 

lawyer with over 35 years of experience who had co-chaired the American Bar 

Association Committee responsible for drafting the Model Stock Purchase 

Agreement with Commentary.  (A. 243-47).  His testimony was crucial to many 

aspects of Collins’s defense, particularly in light of the government’s heavy 

reliance on other experienced practitioners to present key portions of its case.  At 

various points in the trial, the government had been permitted to elicit testimony 

from its lawyer witnesses about their personal practices in representing clients in 

large transactions.  The government used that testimony to set a standard against 

which the jury could measure Collins and to imply that any reasonable lawyer 

would have followed the same practices.    

For example, Westra, who had represented TH Lee as buyer’s counsel in 

connection with the 2004 transaction, was given latitude to describe his typical 

practices as seller’s counsel, the role that Collins had performed in the transaction.  

(T. 424/Tr. 1663-65; T. 428/Tr. 1680-81; T. 437-38/Tr. 1718-19).  Westra testified 
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that when he represents a seller, it is his general practice to “look at the financial 

statements of the company of which I’m involved to try to get an understanding of 

its financial condition . . . in particular . . . the footnotes.”  (T. 428/Tr. 1680-81).  

The clear implication was that Collins would presumably have studied Refco’s 

financial statements as well.   

Collins testified that, in contrast to Westra’s practice, he generally relied on 

a company’s auditors to conduct a detailed review of its financial statements, and 

that it was not his practice to do so unless specifically requested by a client and 

then only with respect to particular legal or regulatory issues the client had brought 

to his attention.  (T2. 209-10/Tr. 3562-65; T2. 323/Tr. 4011; T2. 408-09/Tr. 4350-

54).  A lay jury, assessing Collins’s testimony against the backdrop of Westra’s 

description of his standard sell-side practice, might have regarded Collins’s 

description of his practices as self-serving and evasive.  Indeed, the government 

argued in summation that Collins’s knowledge of his client’s fraud could be 

inferred from his familiarity with the numbers included in Refco’s financial 

statements (T2. 516-17/Tr. 4772-77; T2. 581/Tr. 5033; T2. 587/Tr. 5056), when in 

fact there was no evidence that Collins made a practice of reviewing Refco’s 

financial statements in any detail other than the inferences to be drawn from 

Westra’s testimony.   

Had he been permitted to testify, Bronner would have explained that 
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Transactional lawyers do not regularly review client 
financial statements.  In the ordinary course, they do not 
keep track of (much less analyze) the financial statements 
of the companies they represent unless necessary for a 
particular transaction, and then only as required for that 
specific transaction.  Even then, they do not tend to 
provide financial analyses of the numbers in such 
statements, as such particulars are generally the province 
of professional accountants.   

(A. 243-47).  Such testimony would have lent credibility to Collins’s account of his 

practices and provided some balance against the expertise that Westra had been 

permitted to offer on the same subject.  Expert testimony may “assist the trier of 

fact to understand the facts already in the record, even if all it does is put those 

facts in context.”  4 Jack B. Weinstein & Margaret A. Berger, Weinstein’s Federal 

Evidence § 702.03[1] (2d ed. 2006).   

Bronner’s testimony would have helped Collins counter numerous other 

aspects of the government’s proof, complementing Collins’s own testimony on a 

variety of critical issues.  For example:  

 The government argued that Collins must have been aware of a 

particular “flow- of-funds” memorandum, circulated toward the end 

of the TH Lee transaction, which would have given him knowledge of 

the fraud, even though evidence showed that it had not been sent to 

him and he testified that he had not received it.  (A2. 310-33 (email 

distributing final flow-of-funds memorandum sent to representatives 
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of the banks, TH Lee, Weil Gotshal, and Trosten, but not to anyone at 

Mayer Brown); T. 153/Tr. 591-92; T. 219-20/Tr. 853-56; T. 365/Tr. 

1429-31; T. 367-69/Tr. 1437-44; T. 369-70/Tr. 1445-51; T2. 292-

93/Tr. 3889-92; T2. 525-26/Tr. 4809-13).  Once again, Westra had 

testified that it was his personal practice always to review such 

memoranda.  Collins denied reviewing the LBO flow of funds memo.  

(T. 437-38/Tr. 1718-19).  Bronner would have testified that, given the 

division of labor in large law firms, the “senior partner on a deal . . . 

generally does not review every or even most memoranda and 

communications,” and it would not be surprising for a senior partner 

to delegate the task of reviewing a fairly routine “flow-of-funds” 

memorandum to one of his junior partners or associates.  (A. 246). 

 Collins testified that one of the reasons supporting his decision not to 

disclose the PPA was that Bennett had advised him that he had 

reached an agreement with Schoen to exclude “upstream” agreements 

from the scope of disclosure.  (T2. 247-49/Tr. 3713-20).  This issue 

was at the heart of the trial.  Bronner would have supported Collins’s 

account by helping the jury understand that the scope and 

requirements of due diligence are “subject to negotiation,” and, 

Case: 10-1048   Document: 78   Page: 86    09/30/2010    116703    133



77 

therefore, the information a seller must disclose to a buyer varies from 

transaction to transaction.  (A. 245).  

 The government made much of the fact that, during the TH Lee 

transaction, Collins had handled all matters relating to DF Capital and 

the PPA on his own, without involving or informing his partners, 

arguing that this was proof of fraud.  (T. 468-72/Tr. 1841-57; T. 474-

85/Tr. 1905-07; T2. 503-06/Tr. 4725-38).  Collins testified that he was 

honoring his client’s specific request to treat those aspects of the 

transaction with discretion and that, in any event, he had a 

conversation with at least one of his partners in which such matters 

were discussed.  (T2. 264-65 /Tr. 3778-81).  Bronner would have 

placed this testimony in context by explaining that transactional 

lawyers “staff certain sensitive tasks or transactions differently based 

on client requests.”  (A. 246).  While the court instructed the jury in 

its charge that a lawyer is ethically bound to adhere to his client’s 

requests for confidentiality even within his own law firm, the jury had 

no real-world context in which to evaluate Collins’s explanation 

without Bronner’s testimony.  (T2. 602/Tr. 5117-18).  Thus, the 

government was able to argue, without refutation, that “[y]ou know 
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from your everyday lives that people don’t go out of their way to hide 

things from people on their team.”  (T2. 504/Tr. 4730). 

More generally, Bronner would have helped advance the fundamental 

defense theme that an outside lawyer does not necessarily share the same 

knowledge as his client or have a detailed understanding of all of his client’s 

financial affairs.  A rational juror evaluating Collins’s defense would want to know 

how common it is for a highly-paid, sophisticated transactional attorney not to 

know the details of one of his more important client’s finances.  Absent any 

evidence to the contrary, other than Collins’s own testimony, the juror might 

incorrectly conclude that other experienced practitioners in Collins’s position 

routinely follow Westra’s practice of immersing themselves in footnotes of their 

client’s financial statements. 

In summation, the government mocked Collins’s testimony that he lacked 

knowledge of his client’s fraud, referring to him as “a workhorse who was paid 

$615 an hour to focus on details,” as if by virtue of his hourly rate he would 

necessarily be well-versed in all the details of an important client’s business.  (T2. 

528/Tr. 4823).  Bronner would have helped the defense make clear that an “outside 

transactional lawyer servicing a large business will not necessarily be responsible 

for all or even most of a client’s transactions” and may “not be aware of any 

business developments or changes in business or financial condition that arise 
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between major transactions.”  (A. 245).  He would have further explained that an 

“attorney representing a seller in a corporate transaction relies primarily on the 

client for information about the transaction and . . . does not ordinarily investigate 

his or her client unless asked by the client to assist in looking into a particular 

matter.”  (A. 244).  Again, Collins could have, and did testify to all of this by 

himself (T2. 251/Tr. 3730), but as the defendant he was in an awkward position to 

do his own bidding.  An expert would have served as an important, independent 

source of information so that the jury would be more inclined to accept what 

Collins was saying.  See United States v. Detrick, 865 F.2d 17, 21 (2d Cir. 1988) 

(Had the excluded evidence been admitted, “it might have enhanced appellant’s 

credibility on the crucial issue of his mens rea . . . . We cannot find it harmless to 

exclude a statement that would have supported the main theory of the defense.”) 

(internal citations and quotation marks omitted).   

These general points about the role of an outside attorney were extremely 

important to the defense, which needed a lay jury to understand that even a well-

paid, experienced lawyer like Collins cannot be expected to be on top of every fact 

known to his clients.  Bronner would have oriented the jury to what might 

reasonably be expected of a lawyer in Collins’s position, which would have been a 

valuable anchor for Collins’s own testimony.   
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This Court has held that it is reversible error to exclude expert evidence 

offered to support a criminal defendant’s scienter defense, where the jury may lack 

knowledge of the underlying subject matter.  See, e.g., United States v. Onumuno, 

967 F.2d 782, 787-89 (2d Cir. 1992) and United States v. Diallo, 40 F.3d 32, 35 

(2d Cir. 1994) (both holding that exclusion of expert testimony to help lay jury 

understand context for defendant’s own testimony denied the defendant “a fair 

opportunity to present his case to the jury”).  On the same theory, Collins should 

have been permitted to call an expert here.14 

3. The Court Excluded Expert Testimony Under Rule 403   
Without Stating Its Rationale In Applying That Rule  

When a district court admits or excludes testimony pursuant to Federal Rule 

of Evidence 403, it must articulate its rationale on the record.  United States v. 

Petrov, 747 F.2d 824, 832 (2d Cir. 1984) (“Effective appellate review…requires 

the trial court to explain its [evidentiary] decision.  This is particularly so when the 

                                                 
14  Expert testimony played a role in two cases tried at about the same time as the Collins 

case where lawyers were criminal defendants.  In United States v. Simels, No 08 Cr. 640 
(JG) (E.D.N.Y.), the defendant, a criminal defense attorney, was allowed to present 
expert testimony in his defense.  Simels was charged with obstruction of justice in the 
course of his representation of a client.  He was permitted to call a criminal defense 
attorney as an expert to testify about the practices and standards common among criminal 
defense lawyers.  Mark Fass, Lawyer Facing Prison Explains ‘Vernacular,’ New York 
Law Journal, Aug. 5, 2009 at 1.  And in a New York State criminal case in which a trusts 
and estates attorney was charged with grand larceny arising out of his representation of 
philanthropist Brooke Astor, People v. Marshall and Morrissey, N.Y. County Indictment 
No. 6044/2007, the People were permitted to call an experienced trusts and estates lawyer 
to testify about particular norms of conduct in the arcane area of trusts and estates law.  
Noreen G. Walder, Former Milbank Chairman to Testify as Wills Expert in Astor Trial, 
New York Law Journal, July 24, 2009 at 1. 

Case: 10-1048   Document: 78   Page: 90    09/30/2010    116703    133



81 

trial court decides an evidentiary question under Rule 403, which requires it to 

strike a balance between probative value and the competing considerations.”).  

Here, the district court ruled against Collins’s request to introduce expert 

testimony, stating as follows:   

In the first place, it seems to me from my reading of the 
record that Judge Sand stated that he was disinclined to 
permit the expert testimony, but my review confirms that 
conclusion. 

The government has indicated that it is not going to argue 
that Collins deviated from general practices of corporate 
transactional lawyers, and the subject of the expert's 
proposed testimony does not appear to me to be really 
relevant to the critical issues in this case; and the charge 
of the Court that is being  proposed covers those issues, 
which pertain to the role of attorneys in a case such as 
this. 

It seems to me that the offering of such testimony is apt 
to confuse the jury as to what the issues in the case are 
and confuse the issues and may mislead them as to what 
the issues are.  Under those circumstances, I am going to 
rule under 403 that the testimony should be excluded.  

I haven't got -- I guess I do have Rule 403.  I am not used 
to the bench here.  I think, as Rule 403 says, evidence 
may be excluded if its probative value is substantially 
outweighed by the danger of unfair prejudice, confusion 
of the issues or misleading the jury, or by consideration 
of undue delay and waste of time or needless presentation 
of cumulative evidence. 

I am ruling under the substantially outweighed by the 
danger of unfair prejudice and confusion of issues or 
misleading the jury and not on the second consideration.  
Although it would take time, I did not take that into 
consideration in my determination. 
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(T2. 74/Tr. 3023-24).   

While reciting the requirements of Rule 403, the court made no effort to 

explain the unfair prejudice or confusion that might result from the admission of 

the proffered expert testimony.  Nor did it explain how the probative value of the 

proffered testimony was conceivably – let alone “substantially” – outweighed by 

the unarticulated confusion or prejudice, as required in applying that Rule.  Fed. R. 

Evid. 403.  This Court has made clear that such a sparse recitation is insufficient:   

Although the district court made a passing reference to 
the possibility of confusion, this did not satisfy the 
requirements of Fed. R. Evid. 403….When a trial court 
excludes evidence under Rule 403, it should provide a 
clear statement of its reasons for doing so on the 
record…and should make a conscientious assessment of 
whether unfair prejudice or confusion outweighs the 
proffered evidence’s probative force.  A mere statement 
that evidence would be confusing is not enough; factual 
controversy breeds confusion.  The purpose of section 
403 is to eliminate misleading and prejudicial confusion. 

United States v. Collorafi, 876 F.2d 303, 306 (2d Cir. 1989) (exclusion of expert 

testimony under Rule 403 was abuse of discretion) (citations and quotation marks 

omitted); see also United States v. Dwyer, 539 F.2d 924, 927-28 (2d Cir. 1976) 

(court’s decision to exclude psychiatric expert’s testimony crucial to defense, 

coupled with failure to provide reasons for its discretionary ruling, was abuse of 
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discretion).15  Because the rejection of expert testimony is supposed to be the 

exception rather than the rule, the district court’s failure to provide a more 

reasoned explanation here infringed upon Collins’s right to present an effective 

defense.  

Contrary to the district court’s conclusion, it is difficult to see how the 

proffered expert testimony would have interjected an element of unfair prejudice or 

confusion into this case.  Numerous other experienced transactional lawyers had 

already testified, without any finding of unfair prejudice or confusion.  Bronner 

would simply be responding to points they had already raised or laying a 

foundation for testimony anticipated from Collins himself.  “It is an abuse of 

discretion to exclude the otherwise admissible opinion of a party’s expert on a 

critical issue, while allowing the opinion of his adversary’s expert on the same 

issue.”  United States v. Lankford, 955 F.2d 1545, 1552 (11th Cir. 1992) (internal 

quotation marks omitted); see also Bank of China, 359 F.3d at 182, n.12 (finding 

district court’s admission of improperly expertized lay opinion “particularly 

troubling” because had the fact witness “properly been disclosed as an expert, 

defendants would have been permitted to call their expert.”).  Indeed, Bronner’s 

                                                 
15  The court’s lack of reasoning on the record is particularly puzzling in light of the fact that 

the court declined to hold a Daubert hearing to permit Mr. Bronner to explain the nature 
and basis of his opinions.  (See A. 234-35). 
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testimony would have minimized confusion by giving the jury further context 

about the practice of corporate transactional law.    

4. The Exclusion Of Expert  
Testimony Was Not Harmless Error 

Collins testified after numerous experienced practitioners had already taken 

the stand, stated various opinions, and colored the jury’s view of what might 

typically be expected of a lawyer in his position.  Against that backdrop, he was 

left to carry his own water, even in explaining his role and general practices as a 

lawyer, let alone his particular conduct in representing Refco.  To make him the 

sole proponent of certain basic points related to the practice of the law was unfair, 

particularly because the court instructed the jury that, as the defendant, his 

testimony was to be considered in light of the fact that he had “an interest in the 

outcome of the case.”  (T2. 601/Tr. 5115).  When Collins testified that he did not 

typically follow his client’s finances, the jury had no basis by which to determine 

whether that was a reasonable claim to be made by a lawyer in his position.  The 

jury could choose whether to credit aspects of his testimony simply by weighing 

them against what the government’s witnesses had said.  In a case where Collins’s 

credibility was crucial, depriving him of an expert to lay a foundation for his own 

testimony and place it in context, particularly in an area as unfamiliar to the jury as 

the practice of transactional law, was a major blow to his defense and put him at a 
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severe disadvantage as he, alone, sought to explain his practices.  The court’s 

ruling unfairly limited his ability to present his defense.  

II. THE DISTRICT COURT ERRONEOUSLY  
INTERVENED IN THE JURY’S DELIBERATIVE PROCESS  

After a week of jury deliberations and a declaration of deadlock, matters had 

degenerated to the point that one juror had threatened another with physical 

assault, and a marshal had interrupted deliberations to prevent a fight in the jury 

room.  With tension still in the air, the jury foreman sent a “private note” to the 

court complaining that one of the jurors – Juror #4, the same juror who had been 

threatened with violence – stood in the way of a unanimous verdict.  The jury 

foreman bolstered his complaints by including a stale accusation that a full week 

earlier, on the second day of deliberations, Juror #4 had attempted to “barter” his 

vote on a particular count of the indictment. 

Ignoring the clear mandate that jury notes be disclosed to counsel and that 

defense counsel have the opportunity to be heard prior to any response, Judge 

Patterson refused to reveal the contents or even the subject matter of this note.  

That was error, violating both Fed. R. Crim. P. 43 and Collins’s due process right 

to presence, notice and an opportunity to be heard.  See Rogers v. United States, 

422 U.S. 35, 139 (1975); United States v. Mejia, 356 F.3d 470, 474 (2d Cir. 2004); 

Krische v. Smith, 662 F.2d 177, 178-79 (2d Cir. 1981).  Far worse was the court’s 

improvised response to the foreman’s ex parte communication, delivered privately 
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by the court to the accused juror, without the benefit of any prior consultation with 

counsel. 

After summoning the juror to an ex parte conference, the court identified the 

foreman as having complained about the juror, and then recited the foreman’s 

accusations, noting that the foreman “felt that you were more inclined to having a 

mistrial in this case or a hung jury.”  (T2. 681/Tr. 5411).  Before the juror 

responded, the court continued by instructing the juror, among other things, that it 

was important that the case “be resolved,” that eight weeks had been invested in 

the trial, and that the juror’s purported “inclination to having a . . . mistrial or a 

hung jury” was “not conducive to getting this matter resolved.”  (T2. 681/Tr. 

5411).  In the contentious colloquy that ensued, during which the juror denied the 

accusations and maintained that the foreman was engaged “in a deliberate attempt . 

. . to remove me because I don’t vote with him,” Judge Patterson compounded his 

errors by repeatedly voicing his support for the foreman, defending the foreman’s 

interpretation of disputed events, commending him for “trying to do a good job,” 

urging the juror to “keep [his] respect” for the foreman, and implying that if the 

juror could no longer “work with” the foreman he would, indeed, have to be 

removed.  (T2. 682/Tr. 5415-17).  Before the juror departed, the court admonished 

him to “keep an open mind,” but failed to instruct him not to sacrifice his 

conscientiously held beliefs for the sake of jury unanimity.  (T2. 682/Tr. 5418). 
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These private jury instructions were palpably prejudicial.  In all practical 

respects they were indistinguishable from an unlawful, coercive deadlock 

instruction, placing selective pressure on a dissenting juror to change his vote by 

emphasizing the virtues of a unanimous verdict.  And the colloquy as a whole 

added to the likelihood of coercion and intimidation, by creating the impression 

that the court sided with the foreman (and the majority) against the dissenting 

juror.  Given the secrecy of the jury’s deliberative process, we cannot know 

whether this juror, who was apparently resisting a finding of guilt, deliberated any 

less vigorously after being singled out by the court, or whether his fellow jurors, 

upon resuming deliberations, became any less inclined to consider his position 

after seeing that he had been singled out.  We do know that the jury delivered its 

partial verdict the very next day. 

Courts, including the Supreme Court, have found private ex parte jury 

instructions far more ambiguous and far less coercive than those at issue here to 

have undermined the integrity of a  jury’s verdict.  See United States v. United 

States Gypsum Co., 438 U.S. 422, 460 (1978); United States v. Peters, 349 F.3d 

842, 848 (5th Cir. 2003).  Indeed, by instructing the juror sua sponte, without 

counsel present or even consulted, the court deprived Collins of the assistance of 

counsel at a “critical stage” of the trial, a Sixth Amendment violation that requires 

reversal even in the absence of the specific prejudice that characterized the court’s 
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private instructions.  See, e.g., French v. Jones, 332 F.3d 430, 438 (6th Cir. 2003); 

Curtis v. Duval; 124 F.3d 1, 4 (1st Cir. 1997); see generally United States v. 

Cronic, 466 U.S. 648, 659, n.25 (1984).   

Had the district court simply disclosed the note and consulted with counsel 

as the law squarely required, all of these errors, and the prejudice that resulted, 

could have been avoided.  Judge Patterson subsequently explained that he had 

taken the matter into his own hands without involving counsel because of the need 

to deal with any vote bartering promptly.  (T2. 695/Tr. 5455; A2. 858-59).  But as 

the foreman’s note made clear, any such bartering had occurred more than a week 

earlier, a fact the court apparently failed to focus on in its rush to proceed ex parte.  

Once the note had been shared with counsel, it became apparent that the court’s 

dramatic sua sponte handling of this matter, at an extremely sensitive stage of  the 

trial, was completely unnecessary, and there was no conceivable justification for 

the ensuing, coercive ex parte colloquy in which the court wound up instructing a 

dissenting juror selectively and privately about the importance of reaching a 

verdict.  These private instructions added the weight of the court’s own authority to 

the pressures that this juror already faced in the jury room, including threats of 

physical violence, and undermined the integrity of the resulting verdict.  

Judge Patterson’s evident concern that the grueling two-month trial might 

result in a hung jury or mistrial is understandable.  But the judge’s improvised 
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efforts to keep the jury on course towards a verdict took him out of bounds.  The 

judgment should be reversed.   

A. The Circumstances Prompting The Court’s   
Intervention And The Ensuing Colloquy  

1. Jury Deadlock Degenerates Into  
Threats Of Physical Violence 

Deliberations commenced late in the day on June 30.  Over the following 

week the jury made numerous requests for exhibits and trial testimony, ultimately 

receiving, in transcript form, virtually the entire testimonial record of the trial.  A 

total of 65 separate notes were exchanged between the court and the jury.   

On July 7, the jury sent a note giving the first clear indication that it was 

struggling with the case:  “The jury is having a difficult time interpreting the 

Attorney-Client relationship on page 14 of the Jury Charge in relation to counts 6, 

7, 8, and 9.  Would you be able to provide some guidance in the matter?”  (A2. 

790).  After consulting with counsel, the court responded in writing that the charge 

with respect to the attorney-client relationship applied to all counts of the 

indictment, and that the jury would have to clarify the specific difficulties it was 

having with the charge.  (A2. 791).  No clarification was forthcoming, and the jury 

continued to request additional exhibits and testimony. 

The next day, at around 12:20 p.m., the foreman reported a deadlock: 

After extended and careful deliberation, the jury has been 
unable to come to complete and unanimous decisions 
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regarding all 14 counts against the defendant.  We have 
spent two days deliberating on certain facts of the case 
with very little progress.  We would like to request some 
guidance from the judge, but understand we shouldn’t 
discuss our deliberations outside of the jury room and are 
unclear how to word a request for assistance 

(A2. 792).  The court discussed the note with counsel (T2. 658-60/Tr. 5328-37), 

and responded in writing by reminding the jury that it was the sole judge of the 

facts, but that the jury was free to submit any questions “not involving the facts” to 

the court.  (A2. 793). 

At 3:05 p.m. that day, the court informed counsel that two jurors were 

reportedly “at loggerheads . . . having apparently a pretty serious dispute” – so 

serious, it emerged, that a marshal had entered the room, without court 

authorization, and interrupted deliberations out of fear that a physical fight had 

broken out among the jurors.  (T2. 662/Tr. 5342-44).  

At an in camera meeting with Judge Patterson, the marshal related that when 

he entered the jury room and asked the jury if everything was all right, “[m]ost 

jurors said everything is fine, everything is calm.”  (T2. 662/Tr. 5342).  One juror 

then responded “No, everything is not fine,” and reported that another juror had 

threatened him physically.  (T2. 662/Tr. 5342-43).  Both jurors – later identified as 

Jurors #4 and #9 – said  that they did not wish to remain in the jury room any 

longer.  (T2. 662/Tr. 5342-43).  They were separated at opposite ends of the room, 

and the marshal ordered the jury to cease its deliberations.  (T2. 662/Tr. 5343). 
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Defense counsel moved for a mistrial on the ground that the marshal had 

usurped the court’s role by conducting an inquiry of a deliberating jury.  (T2. 663-

64/Tr. 5345-46).  The motion was denied.   

At around 3:24 p.m., Judge Patterson brought in the jury to explain that he 

was aware that a dispute had arisen in the jury room, and was consulting with 

counsel about what instructions, if any, might assist the jury in its deliberations.  In 

the meantime, he instructed the jurors “to show respect for one another.  Try not to 

get heated.”  (T2. 665/Tr. 5351).  The jury requested, and the court consented to 

excuse the jury early for the day “[g]iven the altercation this afternoon,” but with 

the expectation that they would receive “guidance from the Court first thing 

tomorrow.”  (A2. 794; T2. 668/Tr. 5363-64). 

In consultation with counsel, the court devised written instructions to be 

provided to the jury when it next assembled.  Those instructions informed the jury 

that disagreement was a normal part of deliberation and recommended that the 

jurors might try to resolve their disagreements by taking a second look at any 

evidence bearing on disputed issues.  (A2. 795).  At defense counsel’s request, the 

instruction also contained the standard warning that no juror should give up a 

conscientiously held opinion on the case merely because that juror was out-

numbered.  (T2. 673/Tr. 5384).   
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2. Juror #4 Complains About The Threats Against Him;   
The Foreman Complains About Juror #4 

By the time Judge Patterson took the bench the next morning, two further 

notes had already been received.  The first note, from Juror #4, was addressed to 

the foreman with a request that he send it along to the court: 

Mr. Foreman, 
 
I am writing to express my concern regarding the conduct 
of Juror No. 9, Abigale O’Connel.  Although I appreciate 
your efforts to control the frequent insults I have 
endured, the threat of bodily harm brings this abuse to a 
whole new level.  Specifically, in a loud and belligerent 
manner Juror O’Connel threatened to “cut off your (my) 
finger.”  She made that statement twice.  In the same 
tirade she stated, “I will have my husband take care of 
you.”  These threats were made yesterday afternoon, July 
8, 2009. 

(A2. 796).  Juror #4 went on to state that although his own vote would not be 

affected by “such threats and intimidation,” he was concerned that “hearing these 

threats may affect other jurors,” and asked that the court “be made aware of this 

conduct.”  (A. 796). 

After forwarding this note as requested, the foreman followed it with a note 

of his own, in which he blamed Juror #4, in part, for the disruption: 

Your Honor, 
 
In regards to the earlier note I forwarded to you from 
juror #4 . . . it is my personal opinion that the altercation 
yesterday could be traced to both parties involved.  There 
has also been conversations on numerous occasions 
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regarding respectfulness on the part of Juror 4 [ ]. 
 
I do not intend this note to reflect the opinion of the 
jurors on a whole, but thought it important to voice my 
personal opinion on yesterday’s altercation. 

(A2. 797).   

The defense again moved for a mistrial arguing that the threats were 

affecting the jury’s ability to deliberate.  The court denied the motion, expressing 

its confidence that “they will let us know if they feel that the atmosphere is such 

that there’s not communication going on in a rational manner” (T2. 679/Tr. 

5405).16  The court did not respond to the notes. 

3. The Jury Requests Critical Defense Exhibits;  The Foreman 
Sends A Second “Private” Note Targeting Juror #4 

The jury’s next note came shortly after lunch the same day, July 9.  It 

requested testimony from two government witnesses whom the defense had cross 

examined extensively as well as certain defense exhibits that the defense had 

emphasized in summation.  (A2. 798).  Like the earlier note that morning, this note 

was followed within minutes by a “private” communication from the foreman to 

the court: 

                                                 
16   The fight in the jury room was reported by the local press.  Indeed, when he released the 

jury on July 9, Judge Patterson warned the jurors that the press were present in the 
courtroom because of the incident, and that the jurors should avoid viewing any stories 
about it.  (T2. 689/Tr. 5439).  The following morning the Judge, in some apparent 
confusion, accused defense counsel of leaking the story to the press in violation of a 
sealing order.  Defense counsel informed the court that they had not spoken to the press 
and explained that the press reports were based on the public record, points which Judge 
Patterson then conceded.  (T2. 692/Tr. 5447-48).  
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Your Honor, 
 
This is sent as a private note from juror #1 [ ].  There’s 
been some concern amongst some of the jurors regarding 
odd behavior on the part of juror #4 [ ].  During 
deliberations on 7/2 [Juror #4] changed his vote on a 
charge, bringing a unanimous decision.  However, [Juror 
#4] then attempted to make his vote contingent upon the 
room agreeing blindly on a charge to be voted on later.  
He wanted to barter. 
 
In my opinion this is at the heart of yesterday’s 
altercation between jurors 4 and [9]. 
 
To compound this issue juror 4 has made it clear he 
would prefer to be a hung jury than do further evidence 
research. 
 
As foreman, I am struggling to find ways of dealing with 
these issues, and will continue guiding the jury towards a 
conclusion with your guidance from court exhibit #44. 

(A2. 799). 

4. Judge Patterson Keeps The Note Private, Summons  
Juror #4 Into The Robing Room, Accuses Him Of  
Misconduct And Urges The Importance Of A Verdict 

Apparently concerned at the time that it had taken consulting with counsel 

on an earlier note to the jury, Judge Patterson disclosed the existence of the 

“private” note to counsel, but refused to reveal its contents.  (T2. 680/Tr. 5409-10).  

Instead, over defense objection, he announced that he would speak to Juror #4 

privately.  (T2. 680/Tr. 5409-10).  At around 2:35 p.m., the juror was summoned to 

the robing room.  (T2. 679-80/Tr. 5408-5410).  There, as he sat alone with the 
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judge, the court confronted him directly with the foreman’s allegations and 

demanded an explanation: 

I got your note this morning about that incident, and I’m 
sorry it happened.  Actually the note that you got this 
morning was a note that I would have like to have sent in 
earlier, but it was argued against. 
 
But I did get a note from the foreperson, and he reports 
that during the deliberations you attempted to barter your 
vote on a particular count for people’s agreement on 
another count.  That goes against the instruction that I 
gave that each juror is entitled to his or her own opinion, 
and they only agree if they agree of their own 
independent judgment on any element of any charge . . . .  
 
He also indicated that he felt that you were more inclined 
to having a mistrial in this case or a hung jury than 
agreeing to listen to further evidence or reviewing the 
evidence. 
 
I can well understand that that may be the case in view of 
the altercation you had, but that also is something that is 
not conducive to getting this matter resolved, and it is 
important to both parties that the matter be resolved.  As 
you know, we have taken eight weeks or more, two 
months to get to this point. 
 
So I wondered what you had to say about the conclusions 
that he gave me. 

(T2. 681/Tr. 5411).  Juror #4 denied unequivocally that he ever proposed trading 

votes, and explained that the accusation was based on a misunderstanding which 

up until that moment he believed to have been resolved.  (T2. 681/Tr. 5412-13; T2. 

682/Tr. 5417 (“I did not offer to make any deals, and they understood that”)).  
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Indeed, he reported that the foreman himself said that “he understood me, but 

apparently [he] decided to write a note to you saying claiming that I said 

something other than what I said.”  (T2. 681/Tr. 5412).   

The court focused on the accusation that the juror was preventing the return 

of a verdict: 

The Court:  Are you open minded at this point, or are you 
not – are you still participating in deliberations? 
 
Juror No. 4:  Yes, very much so.  More than many others.  
All I can say is I wish you could see it. 
 
The Court:  You are not more interested in a hung jury 
than a verdict? 
 
Juror No. 4:  No. 
 
The Court:  I don’t want to get into the specifics. 
 
Juror No. 4:  Ok. 
 
The Court:  Because that wouldn’t be appropriate. 
 
Juror No. 4:  No, I’m not. 

(T2. 681/Tr. 5413).   

Pressured to defend himself, Juror #4 made clear that he was an active 

participant in deliberations but that, from the first day the jury received the case, he 

had been the butt of personal insults for the opinions that he held about the case, 

culminating in the threats of the previous day and the foreman’s accusations of 

misconduct.  (T2. 681/Tr. 5413; T2. 682/Tr. 5415, 5417).  Judge Patterson came to 
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the foreman’s defense, urging the juror to “keep your respect for [the foreman],” 

who was in “a difficult situation” and “trying to do a good job.”  (T2. 682/Tr. 

5415).  The juror acknowledged the foreman’s efforts, but made clear that, in his 

view, the foreman was now engaged  “in a deliberate attempt . . . to remove me 

because I don’t vote with him.”  (T2. 682/Tr. 5415).  Again Judge Patterson came 

to the foreman’s defense:  

No, you don’t have to vote with anybody.   
 
That isn’t the point.  His concern is about this business of 
somehow he got the impression that you were giving in 
on one count to get a trade-off on other counts with 
people.  That of course is improper.  That’s why I called 
you in. 

(T2. 682/Tr. 5415).   

Seeming surprised that the court did not credit his account of the vote-

bartering incident (T2. 682/Tr. 5416), Juror #4 again attempted to explain the 

nature of the misunderstanding (T2. 682/Tr. 5416).  Judge Patterson responded by 

criticizing the way the juror had expressed himself in the jury room (“The word 

‘deal’ does have meanings.  It is an unfortunate word”), and by defending the 

foreman’s interpretation of those events and the legitimacy of the foreman’s 

concerns.  (T2. 682/Tr. 5416).  Again he urged Juror #4 not to “proceed on the 

assumption that [the foreman] isn’t trying to do a good job.  He is trying to do a 

good job,” and instructed that if Juror #4 could not “work with [the foreman] 
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because of this. . . then I think [ ] the thing to do is to say so . . . . I have to know 

that, too.”  (T2. 682/Tr. 5416-17). 

Juror #4 replied:  

I am not the one who doesn’t want to deliberate anymore.  
Without me this trial would go very quickly, and I think I 
play an important, vital role in this deliberation. 

*     *     * 

I did not offer to make any deals, and they understood 
that.  But many people don’t agree with me.  Because of 
that, I have been insulted and threatened. 

*     *     * 

That’s basically it.  I don’t mind the insults.  I am a little 
concerned about when somebody is going to have their 
husband take care of me.  I don’t know what that means. 
 
Now when I go home, I have to watch.  It is on my mind 
when I walk down a dark alley.  This is not the kind of 
thing that I should have to consider when I’m trying to 
decide on a vote on a verdict. 
 
Like I said to him, it is not going to change my vote.  If 
he thinks that’s the way to do it, no, wrong.  Because I 
have read everything, I have looked at the evidence . . . 
and I am looking at more evidence.  That is what I am 
going to base it on. 

(T2. 682/Tr. 5417-18).  Judge Patterson acknowledged that Juror #4 was “a 

diligent juror,” instructed him to “[k]eep an open mind” and sent him back to the 

jury room.  (T2. 682/Tr. 5418). 
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5. The Court Denies A Mistrial 

After sending the juror back to deliberate, the court had the colloquy read 

back to counsel.  On hearing the colloquy, and again the following morning after 

counsel had the opportunity to review the note and transcript, the defense moved 

for a mistrial, setting forth extensive, specific objections both to the procedure the 

court had adopted and to the substance of the colloquy.  (T2. 683/Tr. 5419-32; T2. 

693-701/Tr. 5449-76).  Defense counsel emphasized, among other matters, that it 

was error not to disclose the note, that the allegation of vote-bartering had been 

stale – the incident the foreman was reporting had occurred a week earlier – that 

counsel had been improperly excluded from the court’s conference with the juror, 

that the ex parte proceedings exceeded the proper scope of any inquiry into the 

alleged vote-bartering incident, and that during those proceedings the court, under 

circumstances that were unusually intimidating and coercive, had singled out a 

hold-out juror for an Allen-type charge that impaired the integrity of the 

deliberative process and posed a significant risk of chilling the participation of a 

vigorous dissenter.  (T2. 683-85/Tr. 5421-30; T2. 695-700/Tr. 5452-5474). 

Judge Patterson denied the motion stating that “I am not going to let eight 

weeks of trial go down the drain on this.”  (T2. 684/Tr. 5426).  He emphasized that 

he “was the only person that saw the demeanor of the juror” and that he had 

concluded that the juror “was not intimidated in the jury room, although he did 
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express fear about being watched when he went home.”  (T2. 695/Tr. 5455; T2. 

696/Tr. 5459). 

Judge Patterson also denied defense counsel’s request that he interview Juror 

#9 about the allegation that she had violated the court’s instructions by threatening 

violence against Juror #4, with a view to removing her from the jury.  (T2. 697/Tr. 

5461-62; T2. 699/Tr. 5470; T2. 700/Tr. 5473-74; T2. 704-05/Tr. 5481-82).  The 

court expressed concern that Juror #9 was a “minority [in terms of] color” who 

might therefore have special “sensitivity . . . to remarks made by other jurors” (T2. 

700/Tr. 5472-73), and reasoned that talking to her would therefore only aggravate 

the situation.  He also noted that deliberations had been proceeding smoothly and 

that nothing significant was to be gained by further disrupting deliberations.  (T2. 

704-05/Tr. 5481-82).   

In subsequently explaining his decision to meet with Juror #4 without 

including or consulting counsel, Judge Patterson emphasized that he had acted 

under “exigent circumstances” (T2. 695/Tr. 5455, A2. 858-59) and “didn’t think I 

had any other choice but to call [the juror] in” (T2. 683/Tr. 5421).  Even though the 

foreman had made clear in his note that the alleged vote bartering incident had 

occurred a full week before (T2. 695/Tr. 5453-54; T2. 697/Tr. 5463), Judge 

Patterson maintained that he had needed to act immediately and expeditiously in 

order to prevent juror misconduct (T2. 695/Tr. 5455, A2. 858-59).  And although, 
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as he also emphasized, he had taken the time before meeting with Juror #4 to 

consult Judge Sand – formerly the presiding judge in the case – he had concluded 

that he could not afford the time to consult with counsel.  (T2. 695/Tr. 5455, A2. 

858-59).17  

6. Subsequent Deliberations Are “Productive” 

Following the ex parte instruction of Juror #4, the jury deliberated until 

approximately 4:30 p.m.  (T2. 689/Tr. 5439-40).  The very next day, at around 

3:45 p.m., the foreman sent the note which led to the taking of a partial verdict.  

(A2. 800).  It stated: 

While deliberations over the past three [sic] days have 
been productive, and we feel more comfortable that we 
each understand our fellow juror’s reasoning  for their 
decisions on the charges presented, we are still unable to 
come to a unanimous decision on all counts. 

B. The Court’s Ex Parte Process Denied  
Collins His Right To Be Present  

It is fundamental that the accused has the right to be present at every stage of 

a criminal trial.  See Rogers v. United States, 422 U.S. 35 (1975); Shields v. United 

States, 273 U.S. 583 (1927).  This right is implicit in the Sixth Amendment’s 

Confrontation Clause, see United States v. Mejia, 356 F.3d 470, 474 (2d Cir. 

2004); United States v. Robinson, 560 F.2d 507, 516 (2d Cir. 1977) (en banc), in 

the Fifth Amendment’s due process right to notice and opportunity to be heard, see 
                                                 
17   The transcript pages and court exhibits relevant to these jury issues have been collected in 

the Appendix at A2. 790-832.   
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Rogers, 422 U.S. at 38; Krische v. Smith, 662 F.2d 177, 178-79 (2d Cir. 1981), and 

in the very concept of a fair and orderly jury trial.  Rogers, 422 U.S. at 39; Shields, 

273 U.S. at 588-589.  It is also codified by Fed. R. Crim. P. 43(a),  which provides 

that “the defendant must be present at . . . every trial stage, including jury 

impanelement and the return of the verdict.”  See Rogers, 422 U.S. at 39; Mejia, 

356 F.3d at 474; Robinson, 560 F.2d at 516.   

Decisions regarding a defendant’s right to be present at a particular stage of 

trial are reviewed de novo.  See United States v. Tureseo, 566 F.3d 77, 83 (2d Cir. 

2009), and are subject to review for harmless error.  See Mejia, 356 F.3d at 476.  

Where the violation is of constitutional magnitude the Court asks “if the 

defendant’s absence created any reasonable possibility of prejudice.” United States 

v. Fontanez, 838 F.2d 33, 37 (2d Cir. 1989) (reversing for delivery of deadlock 

instruction to jury when defendant was absent from the courtroom).  “Thus, the 

standard for appellate review places a heavy burden on the government.”  Id. at 37; 

see Chapman v. California, 386 U.S. 18, 26 (1967) (in cases of constitutional error 

the government bears the burden “to prove beyond a reasonable doubt that the 

error complained of did not contribute to the verdict”). 

Private communications between a court and a deliberating jury or juror 

violate the defendant’s right to be present, see Rogers, 422 U.S. at 39; Mejia, 356 

F.3d at 474; United States v. Ronder, 639 F.2d 931, 934 (2d Cir. 1981); Krische,  
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662 F.2d at 178-79; Robinson, 560 F.2d 507, 516, and may also deny the defendant 

the assistance of counsel at a “critical stage” of the trial.  See, e.g., United States v. 

Calabro, 467 F.2d 973, 988-89 (2d Cir. 1972); Curtis v. Duval, 124 F.3d 1, 4 (1st 

Cir. 1997); French v. Jones, 332 F.3d 430, 438 (6th Cir. 2003).  Accordingly, “it is 

settled law that messages from a jury should be disclosed to counsel and that 

counsel should be afforded an opportunity to be heard before the trial judge 

responds.”  Ronder, 639 F.2d at 934 (2d Cir. 1981); see, e.g., Rogers, 422 U.S. at 

39; Mejia, 356 F.3d at 474. 

The issue has arisen repeatedly in the context of communications between 

the court and a deadlocked jury.  See Mejia, 356 F.3d at 472-73, 474-75; United 

States v. Henry, 325 F.3d 93, 105-06 (2d Cir. 2003);  Ronder, 639 F.2d at 932-35; 

Krische, 662 F.2d at 178-79; Robinson, 560 F.2d at 511-12.  And this Court has 

repeatedly reversed – even when the district court’s response may not have been 

otherwise erroneous – where the defendant was prejudiced by the denial of a 

meaningful opportunity to participate in formulating a response.  Mejia, 356 F.3d 

at 475-78; Krische, 662 F.2d at 179-80; Ronder,  639 F.2d at 934-35. 

As this Court explained in Ronder, where the jury is struggling to resolve the 

case, “the wording of the trial judge’s responses to the jury’s inquiries assume[s] 

even added significance to that normally attending this critical stage of the criminal 

trial.”  Ronder, 639 F.2d at 934 (citing Bollenbach v. United States, 326 U.S. 607, 
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612-613 (1946)).  Indeed, “the wording” of the court’s responses “may be as 

significant as the substance of the response.”  Id. at 935. 18    

Thus, the issue in such cases “is not whether the language of the court’s 

communication with the jury in itself constituted reversible error, but rather 

whether the input of the defendant and his counsel at the appropriate moment could 

have substantially affected the content of the message to the jurors during a vital 

portion of their deliberations.”  Krische, 662 F.2d at 180; see Ronder, 639 F.2d at 

934-35.   

Just as in Ronder, Krische and Mejia, the district court’s errors here 

stemmed from the non-disclosure of a jury note, which denied counsel the 

opportunity to participate in framing a response.  Indeed, the errors in those cases, 

resulting in reversal, are almost trivial in comparison to what happened here.  In 

Krische, the court’s failure to show counsel a deadlock note – sent only a few 

hours after the jury had begun to deliberate – and its ex parte response urging the 

jury to continue to deliberate, were held to have denied “counsel an opportunity to 

ensure that dissenting members of the jury understood the standard applicable to 

further deliberations.”  662 F.2d at 178, 180.  In Mejia, a virtually identical error 

occurred, resulting from the court’s non-disclosure of a deadlock note, and its 

                                                 
18   “The influence of the trial judge on the jury is necessarily and properly of great weight, 

and jurors are ever watchful of the words that fall from him.  Particularly in a criminal 
trial, the judge’s last word is apt to be the decisive word.”  Bollenbach v. United States, 
326 U.S. 607, 612 (1946). 
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resulting poorly worded ex parte response, which attempted to have the jury redact 

its report of numerical division from the note.  356 F.3d at 473.  In Ronder, the 

district court responded to a series of deadlock notes and requests for supplemental 

instructions in open court without first disclosing their full contents to counsel.  

639 F.2d at 933-34.  Reversal was warranted because, in essence, had the notes 

been disclosed, counsel could likely have obtained instructions better tailored to 

the specific issues raised by the jury.  Id. at 934, 935.  Among other things, counsel 

in Ronder could have insisted that the court’s deadlock instructions include the 

“familiar and approved cautions” against any juror surrendering a conscientious 

belief, rather than the “somewhat less forceful statement ‘you have a right, as I told 

you, to stand on your own independent conviction,’” id. at 933, 935, and could 

have suggested instructions “appropriately tailored to the circumstances of the 

juror who felt badgered” by the majority.  Id. at 935. 

Here, the district court’s ex parte conduct did not simply deny counsel an 

opportunity to argue for more favorable or appropriately tailored instructions, or 

result in a poorly worded note to the jury as a whole with inadvertent 

consequences.  Rather, the court’s conduct resulted in a dissenting juror – 

identified to the court by the foreman as a hold-out – being singled out for ex parte, 

private instruction urging the importance of “getting this matter resolved” – in 

other words, reaching a unanimous verdict.  That ex parte proceeding, which 
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placed selective pressure on a single dissenting juror to change his vote, was error 

of a different order. 

C. The Court’s Ex Parte Process Denied Collins   
His Right To Counsel At A Critical Stage Of The Trial  

In Strickland v. Washington, 466 U.S. 668 (1984), and United States v. 

Cronic, 466 U.S. 648, 659, n.25 (1984), the Supreme Court explained that a 

criminal defendant’s constitutional right to counsel is violated where “state 

interference” prevents counsel “from assisting the accused during a critical stage of 

the proceedings.”  Strickland, 466 U.S. at 692; Cronic, 466 U.S. at 659, n.25.  The 

term “critical stage,” as used in Cronic, “denote[s] a step of a criminal proceeding, 

such as arraignment that held significant consequences for the accused.”  Bell v. 

Cone, 535 U.S. 685, 695-96 (2002).  A claim of deprivation of the Sixth 

Amendment right to counsel is subject to de novo review.  See United States v. 

Kaid, 502 F.3d 43, 45 (2d Cir. 2007) (ineffective assistance of counsel); United 

States v. Toliver, 330 F.3d 607, 610 (3rd Cir. 2003) (ex parte communication 

between judge and jury). 

An overwhelming body of authority holds that to instruct jurors on the law 

pertaining to their deliberations outside the presence of defense counsel deprives 

the accused of his right to the assistance of counsel during a “critical stage” in 

violation of the Sixth Amendment.  See, e.g., United States v. Calabro, 467 F.2d 

973, 988-89 (2d Cir. 1972) (although “the error was a harmless one,” defendant did 
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not waive his “fundamental constitutional right” to counsel during re-instruction of 

jury); Siverson v. O’Leary, 764 F.2d 1208, 1214 (7th Cir. 1985) (citing Calabro in 

holding that “jury deliberations . . . constitute [a] critical stage[ ] of a criminal trial 

for purpose of the Sixth Amendment”); Curtis v. Duval, 124 F.3d 1, 4-5 (1st Cir. 

1997) (“[i]t is evident to us that giving a sua sponte jury instruction without 

consulting, and in the absence of, the defendant's attorney . . . denies the defendant 

the assistance of counsel at that critical stage”); French v. Jones, 332 F.3d 430, 

438-39 (6th Cir. 2003) (delivery of deadlock instruction in defense counsel’s 

absence left defendant “without counsel during a critical stage of trial”); Toliver, 

330 F.3d at 615 (claim of jury re-instruction outside presence of counsel properly 

alleges “deprivation of Sixth Amendment right counsel – as reflected in Rule 43”); 

Commonwealth v. Johnson, 828 A.2d 1009, 1015 (Pa. 2003) (“[a]ppellant’s Sixth 

Amendment right to counsel attached during the presentation of jury instructions”); 

Caver v. Straub, 349 F.3d 340, 350 (6th Cir. 2004) (jury re-instruction is a “critical 

stage” for Sixth Amendment purposes); Musladin v. Lamarque, 555 F.3d 830, 839-

43 (9th Cir. 2009) (court’s response to jury note was “critical stage” for Sixth 

Amendment purposes). 

Applying these precedents, it is clear that the district court’s ex parte 

colloquy with Juror #4 violated Collins’s Sixth Amendment right to counsel.  

Judge Patterson conducted an extended ex parte proceeding at which he discussed 
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the proper conduct of jury deliberations with a dissenting juror, and instructed the 

juror about, among other things, the importance of returning a verdict.  There can 

be no question that the court’s intervention occurred at a critical stage of the 

proceedings, one brimming with “significant consequences for the accused.”  Bell, 

533 U.S. at 695-96.  Indeed, as we discuss below, the instructions delivered and 

questions posed by the court during this extensive colloquy were the practical 

equivalent of an Allen-type deadlock charge to encourage juror unanimity.  See, 

French, 332 F.3d at 438 (court’s ex parte deadlock instruction left defendant 

“without counsel during critical stage of trial”).  Cf. United States v. United States 

Gypsum Co., 438 U.S. at 462 (court’s ex parte comments to jury foreman 

“amounted to a supplemental instruction . . . relating to the jury’s obligation to 

return a verdict”); United States v. Peters, 349 F.3d 842, 848 (5th Cir. 2003) 

(court’s ex parte comments to jury foreman “may have impressed on the jury an 

obligation to return a verdict”).   

Different cases have reached different conclusions as to what follows from a 

finding of this type of Sixth Amendment violation, particularly with respect to 

whether harmless error analysis is required.  Under Strickland and Cronic, where a 

defendant is deprived of the assistance of counsel as a result of state interference, 

reversal is mandatory even in the absence of a specific showing of prejudice, and 

without any consideration of whether the error was harmless.  See Roe v. Flores-
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Ortega, 528 U.S. 470, 483 (2000) (“the complete denial of counsel during a critical 

stage of a judicial proceeding mandates a presumption of prejudice”); Strickland, 

466 U.S. at 692; Cronic, 648 U.S. at 659, n.25.  Accordingly, decisions of the First, 

Sixth and Ninth Circuits, as well as of the Pennsylvania Supreme Court in 

Johnson, have found that an ex parte supplemental jury instruction is prejudicial 

per se, rendering harmless error analysis unnecessary.  See Curtis, 124 F.3d at 4; 

French, 332 F.3d at 438; Caver, 349 F.3d at 350; Musladin, 555 F.3d at 839-43; 

Johnson, 828 A.2d at 1015-16.   

Other decisions hold that at least some cases remain subject to constitutional 

harmless error analysis under the familiar “reasonable doubt” standard of 

Chapman v. California, 386 U.S. 18, 26 (1967) (the government bears the burden 

“to prove beyond a reasonable doubt that the error complained of did not 

contribute to the verdict”).  See, e.g., Siverson, 764 F.2d at 1215-18 (harmless error 

applicable to counsel’s voluntary absence during deliberations); Toliver, 330 F.3d 

at 614-15 (harmless error applicable to court’s ex parte denial of request for 

transcript excerpts, distinguishing ex parte deadlock instructions); Ellis v. United 

States, 313 F.3d 636, 644 (1st Cir. 2002) (harmless error applicable to judge’s 

written ex parte instruction that a verdict must be unanimous). 

The Second Circuit, to the best of our knowledge, has not touched on the 

issue since Calabro, which was decided some 12 years before Strickland and 
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Cronic.  See 467 F.2d at 988-89.  In view of Strickland and Cronic, this Circuit’s 

precedents which recognize supplemental jury instructions as a “critical stage of 

the criminal trial,” Ronder, 639 F.2d 931, see also Calabro, 467 F.2d at 988, and 

the other authorities cited above, we respectfully submit that the Court should 

apply a rule of per se prejudice to the ex parte instructions delivered here.  In 

contrast to a case like Ellis, where the trial court sent a written response to a jury 

note without notice to counsel, this case cannot be dismissed as a mere 

“momentary lapse” in defense counsel’s presence.  313 F.3d at 643.  Judge 

Patterson made a deliberate decision, over objection, to exclude counsel and then 

held an extended proceeding in camera with the juror.  If any ex parte instruction 

case warranted a finding of per se prejudice, this surely would be it.   

On this record, however, there is no need for the Court even to reach that 

question.  The district court’s errors here were anything but harmless. 

D. The Court’s Ex Parte Process Prejudiced The Defense 

The result of the combination of constitutional violations and procedural 

errors discussed above was that, at a critical stage in the jury’s deliberations, a 

dissenting juror was singled out by the judge for a private deadlock charge – an ex 

parte instruction that a unanimous verdict was “important to both parties,” that 

substantial time had already been invested in the trial, that to be so much as 

“inclined” towards a mistrial was “not conducive to getting this matter resolved” 
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and “wouldn’t be appropriate,” and that the juror must “keep an open mind.”  (T2. 

681/Tr. 5411, 5413; T2. 682/Tr. 5418).  Delivered selectively and in private, those 

instructions were coercive and could very well have caused the dissenter to yield 

his conscientious vote.  See United States v. Zabriskie, 415 F.3d 1139, 1147-48 

(10th Cir. 2005) (delivering deadlock instructions “selectively and privately . . . to 

a hold-out juror” is inherently coercive); see generally Smalls v. Batista, 191 F.3d 

272, 280-81 (2d Cir.  1999).19  The prejudice was compounded here because the 

colloquy as a whole created the impression that the court was taking sides with the 

foreman who apparently stood aligned with the majority of jurors against the one 

individual juror selectively chosen for a private interview.  It is impossible to say 

with any degree of assurance that the verdict which the jury returned the very next 

day was unaffected by the private colloquy. 

It is well recognized that a private colloquy between a judge and a 

deliberating juror has a unique potential to alter the outcome of a trial.  See United 

States Gypsum Co., 438 U.S. at 460-61.  Private jury instructions far less pointed 

                                                 
19   Faced with jury deadlock, a court may opt to deliver supplemental jury instructions to the 

entire jury with the aim of encouraging the jury to reach a unanimous verdict – a so-
called “Allen charge.” Smalls, 191 F.3d at 278-79.  The risks inherent in such instructions 
are well recognized.  By emphasizing the importance of a verdict, the instruction may 
pressure jurors – particularly those in the minority – to abandon their conscientiously 
held beliefs simply to arrive at unanimity.  See id.; see generally 1-9 Modern Federal 
Jury Instructions § 9.07, Instruction 9-11 and Comment.  Deadlock instructions must, 
therefore, be delivered in an “even-handed, non-coercive” manner, and a “necessary 
component of any Allen-type charge requires the trial judge to admonish the jurors not to 
surrender their own conscientiously-held beliefs.” Smalls, 191 F.3d at 278-79, 280-81.  
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than the district court’s instructions here have been held to be sufficient to require 

reversal.  See id. at 462; United States v. Zabriskie, 415 F.3d 1139 (10th Cir. 

2005); Peters, 349 F.3d at 848; United States v. Cowan, 819 F.3d 89 (5th Cir. 

1987).  As the Fifth Circuit noted in Peters, “[t]he law. . . affords little tolerance 

for any ex parte meeting between judge and juror during deliberations, and [even] 

statements that seem innocuous at first glance may – in the law’s eye – be 

improperly influential.”  349 F.3d at 848. 

In United States v. Zabriskie, the Tenth Circuit held that standard deadlock 

instructions, when delivered privately to a dissenting juror, created a 

constitutionally intolerable risk of juror coercion.  See 415 F.3d at 1147-48.  There, 

majority jurors, much like the foreman here, had appealed for the court’s help in 

dealing with a “recalcitrant juror,” whom they alleged was refusing to participate 

in deliberations.  Id. at 1141-42.  After an initial factual inquiry of the complaining 

jurors, the trial judge met with the hold-out, ex parte and in camera, ostensibly for 

the purpose of conducting further investigation.  Id.  at 1142, 1148.  Rather than a 

factual inquiry, however, the court delivered what was, in substance, an Allen 

charge to the hold-out.  Id.  at 1142.  Some seven and a half hours later, the jury 

convicted.  Id. at 1143-44. 

The Tenth Circuit reversed.  Id. at 1147-48.  Noting that an Allen charge is 

“essentially a supplemental instruction given to the jury” which “recognize[s] the 
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dynamics of group deliberation,”  id. at 1147, the court concluded that the “latent 

and lingering concern that jurors in the minority position will be coerced into 

yielding to the majority is made manifest when an Allen charge is delivered only to 

dissenting jurors and especially when it is done in private.”  Id. at 1148.20 

Private supplemental instructions falling well short of the Allen instruction 

in Zabriskie have been found no less prejudicial.  In United States Gypsum Co., a 

private colloquy with the jury foreman, conducted with counsel’s consent, was 

“inadvertently allowed to drift into what amounted to a supplemental instruction to 

the foreman relating to the jury’s obligation to return a verdict.”  438 U.S. at 462.  

This de facto instruction was no more than an off-hand response to the foreman’s 

own comments implying that the court was “after” a verdict “one way or the 

other.”  And it was qualified by an unequivocal statement that the court was “not 

after anything” from the jury.  Id. at 432.  Nonetheless, the Supreme Court held 

that it was enough to have broken a jury deadlock and to have induced the verdict 

which the jury returned the following day.  Id. at 462. 

Similarly, in Peters, 349 F.3d 842, the Fifth Circuit reversed where a private 

colloquy “may have impressed on the jury an obligation to return a verdict and 
                                                 
20   Although the Zabriskie court commented in a footnote that the presence of defendant and 

his counsel were not required at the ex parte meetings with the jurors in that case, see 415 
F.3d at 1147 n.10, review of the appellants’ briefs in Zabriksie makes clear that 
appellants did not argue a violation of their statutory or constitutional rights to presence 
or counsel, and never discussed the authorities relevant to that issue.  For reasons already 
stated, the delivery of an Allen charge, or other instruction on the law, ex parte and 
without notice to counsel is a violation of the Sixth Amendment and of due process.  
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counsel could not remedy this impression because of their absence.”  Id. at 845, 

848.  In a private meeting between the foreman and the court, again conducted on 

consent, the foreman revealed that the jury was deadlocked, and that he was 

personally concerned about causing a mistrial.  Id. at 845.  The judge responded 

that he “hope[d] that there would – everybody hopes the jury will be able to 

conclude the verdict on all counts,” and instructed that the foreman should try to 

“reach a unanimous verdict on as many counts as you can, without doing violence 

to anyone’s conscience.”  Id.   

Despite the cautionary qualifying language, the Fifth Circuit concluded that 

these comments may well have left the impression that the judge personally 

desired and the jury had an obligation to return a verdict.  Id.  Given the factual and 

legal complexity of the case, and the jury’s “difficulty coming to a unanimous 

verdict,” the court could not say that “the jury was not coerced or intimidated.”  Id. 

at 849. 

Here, just as in Zabriskie, Judge Patterson’s private instructions to Juror #4 – 

identified specifically in the foreman’s note as a potential hold-out – amounted to a 

selective, private deadlock charge.  See Zabriskie, 415 F.3d at 1147-48.  Focusing 

attention on the importance of a verdict to the parties and the time invested in the 

trial are well recognized means of encouraging jury unanimity.  See 1-9 Modern 

Federal Jury Instructions § 9-07, Instruction 9-11 and Comment.  But here the 
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instructions applied more pointed pressure:  Judge Patterson instructed the juror 

that merely to be considering the possibility of a mistrial was neither “appropriate” 

nor “conducive” to resolving the case.  And, in significant contrast to the 

instructions in Zabriskie and Peters, he did nothing to shore up the juror’s resolve 

or “admonish the juror [ ] not to surrender [his] own conscientiously-held beliefs.” 

Smalls, 191 F.3d at 279.  Indeed, the court belittled the possibility of conscientious 

disagreement in the case, suggesting that any inclination on the part of Juror #4 to 

“hav[e] . . . a hung jury” must be a result of his “altercation” with Juror #9, as if it 

were inconceivable that the juror might have a dissenting opinion based on the 

evidence.  (T2. 681/Tr. 5411). 

The lack of balancing language is a “fatal flaw,” sufficient to render any 

deadlock instruction unconstitutionally coercive, especially where the instruction 

targets a minority juror.  Smalls, 191 F.3d at 280 (“the necessity for . . . cautionary 

language was highlighted . . . because, as the trial judge was well aware, the jury 

was divided eleven to one when the supplemental instructions were given”).  

Indeed, the circumstances of this case, in which a dissenting juror faced personal 

insults, physical threats and accusations of misconduct from jurors in the majority, 

only underscore the importance of an adequately balanced charge, and of the 

court’s necessary role in actively protecting conscientious dissenters.  Particularly 

in the face of these pressures, the effect of the court’s private instructions was to 
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permit and to encourage the juror to yield his vote “for the sake of unanimity and 

to please the judge.”  Zabriskie, 415 F.3d at 1148.  

Moreover, the colloquy as a whole added to the likelihood that the court’s 

instructions on unanimity had a coercive or intimidating effect.  Judge Patterson 

might have confined himself to a general inquiry into whether Juror #4 had offered 

to barter votes or had refused to deliberate in good faith.  Instead, he framed the 

issues in personal, adversarial terms, identifying the foreman as the juror’s accuser, 

confronting the juror with the foreman’s “reports” and “conclusions,” and 

demanding that the juror explain himself.  (T2. 681/Tr. 5411-12).   

As a result, the judge was drawn into a personal dispute between the 

foreman and Juror #4, in which he found himself championing the foreman against 

the dissenter.  For example, in speaking with Juror #4, Judge Patterson denied that 

the foreman had any ulterior motive for raising the week-old vote-bartering 

incident – although he lacked any factual basis for doing so.  (T2. 682/Tr. 5415).  

He blamed Juror #4 for his “unfortunate word” choices during deliberations.  (T2. 

682/Tr. 5416).  And he urged that the juror should maintain “respect” for the 

foreman – whose vote he knew stood opposite to the juror’s and who, in the juror’s 

view, was “engaged in a deliberate attempt . .. to remove me because I don’t vote 

with him.”  (T2. 681/Tr. 5414-15; T2. 682/Tr. 5416-17).  Indeed, the judge 

suggested the possibility that Juror #4 might be removed from the deliberations, 
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instructing him that the foreman was “[t]rying to do a good job [and] if this means 

you can’t work with him . . . the thing to do is say so . . . . I have to know that too.”  

(T2. 682/Tr. 5416-17).  It is difficult to see how, following this colloquy, Juror #4 

could return to the jury room and engage in meaningful deliberations with the 

foreman as if nothing had occurred.   

In assuming this role of advocate for the foreman, even if unwittingly, Judge 

Patterson led Juror #4 to believe that the court shared the foreman’s (and the 

majority’s) interest in a verdict.  This is exactly what the cases warn against when 

they point out the perils of ex parte colloquy with a deliberating juror:  

“Unexpected questions or comments can generate unintended and misleading 

impressions of the judge’s subjective personal views which have no place in his 

instruction to the jury – all the more so when counsel are not present to challenge 

the statements.”  United States Gypsum Co., 438 U.S. at 460.21    

Worse still was the impression caused by the court’s decision to meet only 

with a single juror, following a dispute in which at least one other juror was 

involved.  Juror #4 had been threatened with physical violence for maintaining his 

independent views against the majority.  (T2. 682/Tr. 5417).  Arguably, such 
                                                 
21   We do not suggest that Judge Patterson intended to take sides in an argument over the 

alleged vote-bartering incident, to betray his personal views of the merits of the 
foreman’s allegations, or to imply that the juror could be removed.  That Juror #4 would 
have come away with that impression is merely the unfortunate result of the court’s ill-
calculated decision to engage the juror in ex parte colloquy, a decision “pregnant with 
possibilities for error” and “pitfalls” which “even an experienced trial judge cannot be 
certain to avoid.”  United States Gypsum Co., 438 U.S. at 460. 
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threats were far more reprehensible than anything of which Juror # 4 had been 

accused.  But the court gave only cursory attention to Juror #4’s complaints about 

the threats, and refused even to interview Juror #9 about her behavior.  (T2. 

697/Tr. 5461-62; T2. 704-05/Tr. 5481-82).  The message conveyed to Juror #4, 

and perhaps to the rest of the jury, was that the foreman’s opinions and concerns 

mattered to the judge, while the concerns of a vocal dissenter did not.  

All the prejudice could have been avoided if the court had disclosed the note 

and consulted with counsel as the law squarely required.  Defense counsel would 

have pointed out, if given an opportunity to do so, that the court’s entire rationale 

for intervening in the jury’s deliberations was based on a misreading of the 

foreman’s note.  As Judge Patterson’s subsequent statements concerning what he 

perceived to be “exigent circumstances” made clear, he failed to focus on the fact 

that the vote-bartering allegation was stale by a week, and leapt to the mistaken 

conclusion that he must act immediately to prevent Juror #4 from “trying to trade 

his vote.”  (T2. 695/Tr. 5453-54, 5455; T2. 697/Tr. 5463; A2. 858).22  In fact, the 

foreman’s note did not remotely suggest any on-going juror misconduct.   

                                                 
22   In his written decision on Collins’s post-trial motion to set aside the verdict – which 

raised no issues pertaining to the ex parte colloquy – Judge Patterson sua sponte 
explained that it was necessary to “take prompt action to make sure the juror knew 
trading votes was improper,” and that “to engage in discussions of the note with [counsel] 
would take significant time” during which “further estrangement” or “jury disruptions” 
might occur.  (A2. 858-59).  Judge Patterson saw an emergency where there was none, 
because he failed to disclose the foreman’s note and to give counsel the chance to correct 
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Moreover, counsel would have argued persuasively that singling out a 

dissenting juror for instruction on the importance of returning a verdict would be 

error.  Even if the court deemed such an instruction necessary, counsel would have 

insisted on a balancing instruction stressing the juror’s duty to adhere to his 

conscientious beliefs about the case, thereby preventing the further prejudice 

caused by the court’s substantive instructional errors and coercive colloquy.  See 

United States v. Glick, 463 F.2d 491 (2d Cir. 1972) (prejudice resulting from ex 

parte instructions “was compounded . . . because the volatile instructions were 

erroneous”).   

In sum, there can be no question here that counsel’s “input . . . at the 

appropriate moment could have substantially affected the content of the message” 

the court delivered.  Krische, 662 F.2d at 180.  Given the chance, defense counsel 

would have keyed the court to the substantial risks of intervening in a dispute 

between jurors at this critically sensitive stage of deliberations.  See, e.g., United 

States v. Abrams, 137 F.3d 704 (2d Cir. 1998) (per curiam), (“any . . . investigation 

is intrusive and may create prejudice by exaggerating the importance and impact of 

what may have been an insignificant incident”); United States v. Thomas, 116 F.3d 

606, 620 (2d Cir. 1997) (“the very act of judicial investigation can at times foment 

                                                 
his misunderstanding.  The district court’s rush to judgment cannot justify its violation of 
a rule intended to prevent precisely that. 
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discord among jurors”).  With the opportunity to reflect on the facts, Judge 

Patterson might well have been dissuaded from confronting Juror #4 at all.  

The Supreme Court in United States Gypsum Co., 438 U.S. at 462, and the 

Fifth Circuit in Peters, 349 F.3d at 845, 849, held that ex parte communications far 

less coercive than those at issue here were enough to change the outcome of a trial.  

Of course, just as in those cases, it is impossible to know precisely how Juror #4’s 

private meeting with the judge affected his vote, his participation in subsequent 

deliberations, or the votes and participation of other jurors who learned he had 

been summoned by the judge, may have heard reports of the ex parte colloquy, and 

may have learned from the foreman about his “private” note.  What is clear is that 

the jury had been struggling with the case for some days, spending “two days 

deliberating on certain facts of the case with very little progress” (A2. 792), and 

that it returned a verdict only a day after the court’s private meeting with Juror #4.  

On such a record, there is more than a “reasonable possibility” that the private 

instructions and colloquy affected the jury’s verdict.  See Chapman, 386 U.S. at 

26; see also Kotteakos v. United States, 328 U.S. 750, 764-65 (1946); United 

States Gypsum Co., 438 U.S. at 462; Peters, 349 F.3d at 845, 849; Ronder 639 

F.2d at 934. 
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CONCLUSION 

For the reasons set forth above, the judgment should be reversed and the 

case remanded for a new trial. 
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