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Plaintiff and Counterclaim Defendant Citibank, N.A. (“Citibank”) respectfully submits 

this memorandum of law in support of its motion pursuant to FED. R. CIV. P. 12(c) for judgment 

on the pleadings and dismissal of the Counterclaims filed by Morgan Stanley & Co. 

International, PLC (“MSIP”) for failure to state a claim upon which relief may be granted.   

PRELIMINARY STATEMENT  

This action arises from a credit default swap (“CDS”) entered into between Citibank and 

MSIP on July 21, 2006.  Citi entered into the CDS to protect itself against losses it might suffer 

during the first three years of a 32-year, $366 million revolving credit facility (the “Revolving 

Facility” or “Credit Agreement”) that Citibank provided to Capmark VI LTD. (“Capmark” or the 

“Reference Entity”), an issuer of collateralized debt obligations.  Citibank and MSIP specifically 

negotiated protection for any Citibank losses resulting from Capmark’s failure to pay principal 

due under the Revolving Facility (a “Failure to Pay Principal”).  This was a non-standard 

provision specifically negotiated by the parties.  No principal was due under the Revolving 

Facility during the three year term of the CDS.  That meant that a Failure to Pay Principal could 

occur only if an event of default occurred under the Revolving Facility and Citibank directed 

liquidation of the collateral securing that loan.  Because of severe adverse market conditions, that 

is precisely what occurred.  In August 2008, an event of default occurred; in March 2009, 

Citibank directed liquidation of the collateral and suffered losses of approximately $250 million; 

and this triggered MSIP’s obligation to pay that sum under the CDS.  MSIP has refused to do so. 

Citibank was expressly authorized to direct liquidation of the collateral under the 

Indenture among Capmark, Capmark VI (Delaware) Corp. and LaSalle Bank N.A. (the 

“Indenture”).  Nonetheless, MSIP claims that, before directing that liquidation, Citibank was 

required to obtain MSIP’s consent, pointing to Section 6(d) of the July 21, 2006 CDS 

confirmation letter between Citibank and MSIP (the “CDS Confirmation”).  By its terms, 

however, Section 6(d) has no application to a Citibank direction, let alone a direction that is 

issued pursuant to the Indenture and that does not in any way amend, waive or modify any terms 

of the Revolving Facility.   
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Section 6(d) of the CDS Confirmation is unambiguous.  It confers on MSIP certain 

consent rights.  It requires Citibank to seek MSIP’s consent before Citibank (1) “agree[s] or 

consent[s]” — or (2) “permit[s] to be agreed or consented to” — an “amendment to, or waiver or 

consent of or with respect to, the Reference Obligation.”1  Citibank’s direction to the Trustee, 

pursuant to the Indenture, to liquidate the collateral was plainly not an “amendment,” “waiver” 

or “consent” of anything.  Consequently, MSIP had no consent rights with respect to that 

direction.   

Section 6(d) conspicuously omits any use of the word “direction.”  Nor does it otherwise 

address an exercise by Citibank of a right conferred on it by the Indenture.  By its terms, Section 

6(d) concerns only a “consent,” “waiver” or “amendment.”  These sophisticated parties drafted 

the CDS Confirmation, the Indenture and the Revolving Facility with precision.  They 

painstakingly distinguished, inter alia, between “direction,” “consent,” “waiver” and 

“amendment.”  MSIP’s interpretation ignores the plain meaning of these words.  It disregards the 

unambiguous language of Section 6(d); obliterates the clear distinctions among contractual terms 

drawn by the parties in the CDS Confirmation, the Indenture and the Revolving Facility; and 

would render the words “direction” and “consent” synonymous.  New York law does not permit 

this. 

By its terms, Section 6(d) prevents Citibank from unilaterally changing the terms of the 

underlying loan transaction on which MSIP agreed to write CDS protection.  That is all that it 

does.  It does not change the rights that are provided to Citi under the Indenture.  MSIP’s consent 

is required to any amendment, waiver or consent in the underlying loan transaction because that 

could affect the risk that MSIP contractually agreed to assume in the CDS.  But Citibank did 

nothing to affect the terms of the underlying loan transaction or to implicate Section 6(d).  It 

enforced a right conferred on it by the Indenture — a right that was triggered by a default in the 

underlying loan transaction.   
                                                 
1  CDS Confirmation at 9.  The CDS Confirmation is Exhibit C to the accompanying 
Declaration of Rachel M. Cherington, Esq. (“Cherington Dec.” or “Cherington Declaration”). 
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Moreover, as a practical matter, MSIP’s purported interpretation would render illusory 

the CDS protection for a Failure to Pay Principal, which was a specifically-negotiated protection.  

On its theory, MSIP could block any attempt by Citibank to obtain protection for a Failure to Pay 

Principal, which, as MSIP admits, Citibank sought for regulatory capital purposes.  Only 

Citibank’s interpretation is faithful to the plain language of the governing documents and 

consistent with obtaining the regulatory capital relief that MSIP asserts was the driving 

motivation for the transaction.   

Citibank paid MSIP $750,000 for the CDS to ensure that it was protected between July 

2006 and August 2009 against any risk that might jeopardize the $366 million loan Citibank 

made to Capmark.  The financial meltdown of 2008-09 materialized, causing Citibank 

$250 million in losses.  MSIP’s objections to paying that sum cannot withstand analysis, and its 

defenses to payment are meritless.   

STATEMENT OF FACTS 

For the purposes of this motion, Citibank assumes the truth of those allegations in the 

Complaint that MSIP has admitted, and the allegations made by MSIP in its Answer and 

Counterclaims.  Documents incorporated by reference in the pleadings are attached as exhibits to 

the accompanying Cherington Declaration.2 

Parties.  Plaintiff and Counterclaim Defendant Citibank is a national bank with its 

principal place of business in New York, New York.  Defendant-Counterclaimant MSIP is a 

publicly limited company organized under the laws of the United Kingdom with its principal 

                                                 
2 On a motion for judgment on the pleadings, “a court may consider the exhibits attached 
to the pleadings, and any documents incorporated therein by reference.”  L-7 Designs, Inc. v. Old 
Navy, LLC, No. 09 Civ. 1432 (DC), 2010 WL 157494, at *1 n.1 (S.D.N.Y. Jan. 19, 2010), citing 
Sira v. Morton, 380 F.3d 57, 67 (2d Cir. 2004) (“A complaint is deemed to include any written 
instrument attached to it as an exhibit, … materials incorporated in it by reference, … and 
documents that, although not incorporated by reference, are ‘integral to the complaint.’”).  In this 
Memorandum, citations to the Complaint take the form “Comp. ¶ ___.”  Throughout this 
Memorandum, emphasis is added to, and citations and internal footnotes are omitted from, 
quotations, unless otherwise indicated.   
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place of business in London, England.3  This suit arises from a credit default swap pursuant to 

which Citibank purchased from MSIP protection against losses from the $366 million Revolving 

Facility that Citibank provided to Capmark.4  

Capmark and the Capmark VI CDO.  Capmark is the issuer of the Capmark VI CDO 

(“Capmark VI” or the “CDO”), an asset-backed security collateralized by a portfolio of fixed-

income assets, such as mortgages, loans, and securities (the “Collateral”), that was issued in late 

July 2006.  The CDO is divided into tranches of Notes, all due in 2038, that represent rights to 

the cash flow from CDO assets.5  Payments due under the Revolving Facility are senior in 

priority to payments under the Notes.6   

The CDO is governed by a July 24, 2006 Indenture which addresses the rights and 

obligations of Capmark VI stakeholders.  Under the Indenture, the Trustee is custodian of the 

Collateral7 and, after an Event of Default, the Trustee acts at the “direction,” “instruction,” or 

“request” of the most senior stakeholders of the CDO, denominated the “Controlling Class.” 8  

As long as any amounts remain outstanding or available under the Revolving Facility, the lender 

is senior to the CDO’s other investors,9 so “Controlling Class” means Citibank, as Revolving 

Facility Agent.10  

Under the Indenture, a failure to maintain the value of the Collateral at an amount equal 

to the Revolving Facility commitment is an Event of Default.11  If an Event of Default continues 

                                                 
3  Ans. ¶¶ 55-56. 
4  Comp. ¶ 1; Ans. ¶¶ 1, 59. 
5  Comp. ¶¶ 9-10; Ans. ¶¶ 9-10, 60.  . 
6  Indenture, Cherington Dec. Ex. A, at § 11.1(a); Ans. ¶ 60. 
7  Ans. ¶ 59.  The Indenture is Cherington Dec. Ex. A. 
8  See, e.g., Indenture, Cherington Dec. Ex. A, at §§ 5.2, 5.3, 5.4, 5.5, 5.8, 5.13. 
9  Indenture, Cherington Dec. Ex. A, at §§ 11.1(a), 13.1(c); Ans. ¶ 60. 
10  Id. at 14 (“Controlling Class”), 45 (“Revolving Facility Agent”); Ans. ¶ 62. 
11  Indenture, Cherington Dec. Ex. A, at § 5.1(h); Ans. ¶ 72. 
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while any class of Rated Notes is outstanding,12 the Controlling Class is authorized to “direct the 

sale and liquidation of the Collateral” under § 5.5(a)(ii) of the Indenture.13   

The Revolving Facility.  On July 24, 2006, Citibank entered into the Revolving Facility 

to provide up to $366 million in credit to the Capmark VI CDO.  The Revolving Facility was to 

mature in 2038, at the same time as the Notes.  The Revolving Facility was intended to fund the 

CDO’s acquisition of the investment portfolio constituting the Collateral.14 

Citibank was sole Lender under the Revolving Facility, which was never syndicated.15  

The Revolving Facility was structured to accommodate syndication, however, which is why it 

provides for Citibank to assume the role of Administrative Agent (or Revolving Facility Agent), 

i.e., the agent appointed to act on behalf of other Lenders.16  As sole Lender, Citibank was the 

Capmark VI CDO stakeholder with the senior-most entitlement to payment, and was, 

consequently, the Controlling Class.   

In its capacity as Controlling Class, Citibank was authorized by the Indenture to “direct,” 

“instruct,” or “request” the Trustee to take various actions to manage the Collateral and in 

connection with amounts due under the Revolving Facility.17  When Capmark’s default on the 

Revolving Facility occurred, Citibank, as Controlling Class, directed the Trustee to liquidate the 

Collateral as set forth in the Indenture:18 

If an Event of Default shall have occurred and be continuing when any Class of 
Rated Notes is Outstanding, the Trustee shall retain the Collateral … unless … 

                                                 
12  The CDO is divided into four tranches of Rated Notes and one tranche of Income Notes.  
Comp. ¶¶ 9-10; Ans. ¶¶ 9-10, 60.  “Rated Notes” and “Income Notes” are terms defined in the 
Indenture, Cherington Dec. Ex. A, at 40, 28. 
13  Indenture, Cherington Dec. Ex. A, at § 5.5(a)(ii); Ans. ¶ 63. 
14  Revolving Facility, Cherington Dec. Ex. B, at cover page, § 1.01 (“Aggregate 
Commitment”), and § 4.02(b)(i); Ans. ¶ 60. 
15  Ans. ¶¶ 49, 60, 61. 
16  Ans. ¶¶ 49, 60, 61. 
17  See, e.g., Indenture, Cherington Dec. Ex. A, at §§ 5.2, 5.3, 5.4, 5.5, 5.8, 5.13.   
18  Comp. ¶ 29; Ans. ¶ 29.   
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not less than 66 2/3% of the Controlling Class … direct the sale and liquidation of 
the Collateral.19 

Citibank constituted 100% of the Controlling Class.20  There were never any other Lenders.21  

MSIP admits that Citibank’s act in directing the liquidation of the Collateral is properly 

characterized as a “direction.”22   

The CDS.  A credit default swap is a contractual form of risk protection.  It is a financial 

instrument by which one private party (the protection buyer) pays a premium to another party 

(the protection seller) in exchange for the protection seller assuming the risk that a third party 

(the reference entity) might default on its payment obligations under a financial instrument (the 

reference obligation), or that another “credit event” might increase the risk represented by the 

reference obligation.  The protection buyer makes periodic payments to the protection seller, and 

if no credit event occurs during the term of the credit default swap, the protection seller keeps the 

payments and incurs no further obligations.  If a credit event specified in the credit default swap 

occurs during the term of the swap, the protection seller pays the protection buyer an agreed 

upon amount.23  Essentially, through the CDS, the protection seller is paid for taking exposure to 

the underlying financial risk.  Like any other investment transaction, it may lead to a gain or a 

loss, a risk that a financial professional like MSIP should be expected to honor. 

Citibank sought to hedge potential losses on the Revolving Facility by purchasing risk 

protection from MSIP through the CDS.24  The CDS is embodied in the July 21, 2006 CDS 

Confirmation, which incorporates an International Swaps and Derivatives Association, Inc. 

(“ISDA”) Master Agreement dated as of January 19, 1996, as amended (the “Master 

                                                 
19  Indenture, Cherington Dec. Ex. A, at § 5.5(a)(ii). 
20  Ans. ¶¶ 52, 61 n.1.  
21  Ans. ¶¶ 49, 60, 61. 
22  E.g., Ans. ¶ 29 (“admits Citibank directed the Trustee to liquidate the Collateral”), ¶ 73 
(“Citibank … directed the Trustee to liquidate all of the CDO’s collateral.”). 
23  Comp. ¶¶ 15-16; Ans. ¶¶ 15-16. 
24  Ans. ¶ 59. 
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Agreement”), and 2003 ISDA Credit Derivatives Definitions (the “ISDA 2003 Definitions”).25  

The CDS includes an integration clause providing that it “constitutes the entire agreement and 

understanding of the parties with respect to its subject matter and supersedes all oral 

communication and prior writings with respect thereto.”26  It is governed by New York law.27 

Under the CDS Confirmation, Citibank is the “Buyer,” MSIP is the “Seller,” Capmark is 

the “Reference Entity,”28 and the Revolving Facility is the “Reference Obligation.”29  The term 

of the CDS is three years, from July 2006 through August 2009.30  For this protection, Citibank 

made periodic payments to MSIP over three years totaling approximately $750,000.31  MSIP’s 

obligations were subject to being triggered by the occurrence of any of four defined Credit 

Events.”32   The relevant Credit Event, “Failure to Pay Principal,” is not a standard Credit Event 

set forth in the ISDA 2003 Definitions.  In substituting this non-standard term for the generic 

“Failure to Pay,” the CDS Confirmation expressly provides that “the first sentence of Section 4.1 

of the Credit Derivatives Definitions shall be amended accordingly.”33  The inclusion of the 

specifically-negotiated Failure to Pay Principal Credit Event eliminates any doubt that protection 

for a Failure to Pay Principal during the 3-year term of the CDS was contemplated by the parties. 
                                                 
25  The CDS Confirmation is Cherington Dec. Ex. C.  The Master Agreement, as amended, 
is Cherington Dec. Ex. D.  Excerpts from the ISDA 2003 Definitions are Cherington Dec. Ex. E. 
26  Master Agreement, Cherington Dec. Ex. D, at § 9(a), p. 12. 
27  Id. at Amendment dated as of November 12, 2004, § 5, p. 3. 
28  CDS Confirmation, Cherington Dec. Ex. C, at 2 (“Floating Rate Payer;” “Fixed Rate 
Payer;” “Reference Entity”). 
29  Id. at 2 (“Reference Obligation”); Ans. ¶ 71 (“the Reference Obligation [i.e. the 
Revolving Facility]” (brackets and emphasis in original)).  References in the CDS Confirmation 
to the Reference Obligation include “provisions related to the Reference Obligation that are set 
out in the Indenture.”  CDS Confirmation, Cherington Dec. Ex. C, at 1.   
30  Id. at 2 (“Scheduled Termination Date”). 
31  Id. at 3 (“Fixed Rate”); Ans. ¶ 68.  Annual payments of 0.07% x $366 million = 
$256,200. 
32  Id. at 7; Ans. ¶ 67.   
33  CDS Confirmation, Cherington Dec. Ex. C, at 7 (“Credit Events”).  Compare Cherington 
Dec. Ex. E at § 4.1 
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Regulatory Capital Motivation.  Citibank sought, by way of the CDS Confirmation, to 

obtain relief from regulatory capital requirements.34  Consistent with regulations and interpretive 

guidance issued by the Federal Reserve System (“Federal Reserve”) and the Office of the 

Comptroller of the Currency (“OCC”), by entering into the CDS, Citibank was able to reduce the 

amount of capital held against the Revolving Facility if and to the extent that the CDS effected a 

real transfer to MSIP of the credit risk posed by the Revolving Credit Facility such that the CDS 

was the functional equivalent of a guarantee by MSIP.35  

The Event of Default.  On August 5, 2008, the aggregate principal balance of the 

Collateral in the CDO fell below $366 million, the amount of Citibank’s commitment under the 

Revolving Facility, precipitating an Event of Default under Section 5.1(h) of the Indenture.36   

When an Event of Default under the Indenture occurs and continues while a class of 

Rated Notes is outstanding, the Trustee is obligated by the Indenture to retain the Collateral 

unless 66-2/3% of the Controlling Class directs the sale and liquidation of the Collateral: 

(a) If an Event of Default shall have occurred and be continuing when any 
Class of Rated Notes is Outstanding, the Trustee shall retain the Collateral 
securing the Rated Notes intact, collect and cause the collection of the 
proceeds thereof and make and apply all payments and deposits and 

                                                 
34  Ans. ¶ 65.  See also id. at ¶ 50. 
35  See, e.g., Federal Reserve Supervisory Release 96-17 (GEN), Aug. 12, 1996 (Cherington 
Dec. Ex. F) at 3 of 14 (“Those arrangements that provide virtually complete credit protection to 
the underlying asset will be considered effective guarantees for purposes of asset classification 
and risk-based capital calculations”), Appendix, p. 4 of 14 (“The purpose of a credit default 
swap, as its name suggests, is to provide protection against credit losses associated with a default 
on a specified reference asset. The swap purchaser, i.e., the beneficiary, ‘swaps’ the credit risk 
with the provider of the swap, i.e., the guarantor. While the transaction is called a ‘swap,’ it is 
very similar to a guarantee or financial standby letter of credit.”); 12 CFR Part 3, App. A, 
§ 3(a)(2)(xiii) (OCC regulation); 12 CFR Part 225, App. A, § III.C.2(d) (Federal Reserve 
regulation); see also OCC Interpretive Letter #945 (Nov. 2002) (Cherington Dec. Ex. G), at 2 
(“Since the counterparty is obligated to reimburse the bank for any credit losses in the reference 
assets, the proposed credit derivative transaction is functionally equivalent to a standby letter of 
credit issued by the counterparty.”). 
  
36  Ans. ¶ 72; Indenture, Cherington Dec. Ex. A, at § 5.1(h). 
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maintain all accounts in respect of the Collateral and the Rated Notes in 
accordance with the Priority of Payments … unless: *** 

(ii) not less than 66 2/3% of the Controlling Class … direct the sale 
and liquidation of the Collateral.37  

Pursuant to this provision, on March 9, 2009, Citibank directed the Trustee to sell and 

liquidate all of the Collateral.  After appropriate public notice by the Trustee, the auction of the 

Collateral began in May 2009 and continued through July 13, 2009.38 

On July 20, 2009, one week after disposition of the final assets, the Trustee distributed 

the proceeds of the liquidation of the Collateral.  The proceeds were insufficient to cover the 

$366 million outstanding under the Revolving Facility, leaving a shortfall of $245,368,966.51.39 

The Credit Event.  The Event of Default under the Indenture precipitated a Failure to 

Pay Principal — one of the four Credit Events specified in the CDS Confirmation — which 

obligated MSIP to deliver the protection it had sold Citibank in the CDS.   

“Failure to Pay Principal” is defined in the CDS Confirmation as “(i) a failure by the 

Reference Entity [Capmark] to pay an Expected Principal Amount on the Final Amortization 

Date....”40  The “Expected Payment Amount” on the Final Amortization Date is the outstanding 

principal.41  The “Final Amortization Date” includes “the date on which the assets securing the 

Reference Obligation or designated to fund amounts due in respect of the Reference Obligation 

are liquidated, distributed or otherwise disposed of in full and the proceeds thereof are 

distributed or otherwise disposed of in full.”42   

The Collateral was liquidated in full on July 13, 2009.  The proceeds resulting from the 

liquidation and paid on the Revolving Facility (the Actual Principal Amount) were less than the 

                                                 
37  Indenture, Cherington Dec. Ex. A, at § 5.5(a)(ii). 
38  Ans. ¶¶ 73, 75. 
39  Ans. ¶ 75. 
40  CDS Confirmation, Cherington Ex. C, at 12-13 (“Failure to Pay Principal”). 
41  Id. at 12 (“Expected Payment Amount”). 
42  Id. at p. 13 (“Final Amortization Date”). 
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amount outstanding on the Revolving Facility (the Expected Principal Amount).43  Therefore, a 

Failure to Pay Principal Credit Event occurred.  There was no way for a Failure to Pay Principal 

to occur during the three-year term of the CDS other than as it did in this case — through a 

liquidation of the Collateral that generated proceeds inadequate to repay the principal amount 

outstanding under the Revolving Facility — because no payment of principal was due under the 

Revolving Facility until 2038.44 

Citibank’s Fulfillment of Conditions to Settlement.  Citibank timely delivered to MSIP 

the notices stated in the CDS Confirmation and incorporated 2003 ISDA Definitions to be 

conditions to settlement.45  Citibank also honored all obligations to provide MSIP with transfer 

documentation required to effect delivery of the Reference Obligation by participation, and a 

Purchase Price Letter.46  MSIP has not identified any defect in any of the Notices or procedures 

followed by Citibank to effect delivery of the Reference Obligation. 

Section 6(d) of the CDS Confirmation.  MSIP contends that Citibank was required to 

obtain MSIP’s consent before it could direct the Trustee to liquidate the Collateral.  The critical 

contractual language in dispute is Section 6(d) of the CDS Confirmation, which provides: 

(d)  Reference Obligation Amendments 

No amendment to, or waiver or consent of or with respect to, the Reference 
Obligation will be agreed or consented to by Buyer (or permitted by Buyer to be 
agreed or consented to) without the prior written consent of the Counterparty.47  

There was no amendment to the Reference Obligation.  There was no waiver of or with 

respect to the Reference Obligation.  There was no consent of or with respect to the Reference 

Obligation.  There was a direction issued pursuant to § 5.5(a)(ii) of the Indenture. 

                                                 
43  Ans. ¶ 75. 
44  Revolving Facility, Cherington Dec. Ex. B, at §§ 2.08 (“Maturity of Loans”) and 1.01 
(“Repayment Date”). 
45  Ans. ¶ 76.   
46  Ans. ¶ 36. 
47  CDS Confirmation, Cherington Ex. C, at 9. 
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Section 6.07 of the Revolving Facility.  MSIP contends that Citibank, as the sole Lender 

under the Revolving Facility, was required by Section 6.07 of the Revolving Facility to 

“consent” to its own direction to the Trustee to liquidate the Collateral because Citibank issued 

that direction as agent for itself — i.e., Citibank as Administrative Agent issued the direction as 

agent for Citibank as Lender — and this implied “consent” was prohibited.48  Even assuming, 

arguendo, that Section 6.07 applied, that Section does not require a “consent,” so none can be 

implied.  It is equally satisfied with a direction: 

To the extent that the Lenders or the Administrative Agent constitutes the 
“Controlling Class” for purposes of the Indenture … and is required or authorized 
to take any action in such capacity thereunder, the Administrative Agent will be 
authorized to so act for all purposes hereof; provided that such authorization will 
in each case require that the Administrative Agent receive direction or consent 
from the Required Lenders.49  

MSIP admits that the action in fact taken by Citibank was to issue a direction (Comp. ¶ 29; Ans. 

¶ 29). 

Further, even assuming, arguendo, that Citibank, as Lender, did “consent” to Citibank’s 

direction, as Administrative Agent, Citibank — in issuing its direction — did nothing that 

implicates Section 6(d) of the CDS Confirmation or, therefore, that confers any rights on MSIP.  

By its terms, Section 6(d) prohibits the Buyer (Citibank) from doing any of the following without 

MSIP’s consent:  (1) “agree[ing] or consent[ing]” — or (2) “permit[ing] to be agreed or 

consented to” — an “amendment … waiver … or consent.”  Citibank, as Administrative Agent, 

did not “amend,” “waive” or “consent” to anything.  It issued a direction (Comp. ¶ 29; Ans. ¶ 

29).  Section 6(d) does not confer on MSIP any consent rights with respect to the issuance of a 

                                                 
48  Ans. ¶ 64 (“pursuant to Section 6.07 of the Credit Agreement [Revolving Facility], 
Citibank, as Administrative Agent, is prohibited from exercising any Controlling Class rights 
under the Indenture without the consent of Citibank, as Required Lender.”); ¶ 82(b) (“Citibank 
breached Section 6(d) of the Confirmation when … it consented to a direction being given to the 
Capmark VI Trustee on Behalf of the Controlling Class to liquidate the assets held by Capmark 
VI.”). 
49  Revolving Facility, Cherington Dec. Ex. B., at § 6.07. 
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direction, and it therefore does not confer on MSIP any power to veto a “consent” to a direction 

under Section 6.07 of the Revolving Facility.  By its terms, Section 6(d) does not apply to a 

“consent” to a “direction.” 

As discussed below, Citibank disputes, as a contractual matter, that Section 6.07 of the 

Revolving Facility required Citibank, as Lender, to “direct” or “consent” to its own acts as 

Administrative Agent.  Section 6.07 provides that Citibank may take actions as Administrative 

Agent under the Indenture only at the direction or with the consent of two thirds of a super-

majority of Lenders defined in the Revolving Facility as the “Required Lenders.”50  MSIP admits 

that the Revolving Facility was never syndicated.51  There were no “Required Lenders,” a term 

that exists in the Revolving Facility only in the plural form.52  Accordingly, while the Revolving 

Facility provides that “[t]he definitions of terms herein shall apply equally the singular and plural 

forms of the terms defined,”53 there is no singular form of “Required Lenders.”  The Revolving 

Facility does not contain a provision akin to, for example, S.D.N.Y. Local Rule 26.3, which 

provides that (in discovery requests):  “The use of the singular form of any word includes the 

plural and vice versa.” 

The Pending Motion 

Citibank seeks judgment on the pleadings pursuant to Rule 12(c) on its sole claim for 

relief — that MSIP breached the CDS Confirmation by refusing to pay Citibank the 

$245,368,966.51 that Citibank lost as a consequence of the Credit Event triggering MSIP’s 

obligation to settle the swap transaction (Comp. ¶¶ 42-46).  Citibank also seeks dismissal of 

MSIP’s mirror-image claim that Citibank breached the CDS Confirmation and forfeited its right 

                                                 
50  Revolving Facility, Cherington Dec. Ex. B, at 6 (“Required Lenders”). 
51  Ans. ¶¶ 49, 60, 61. 
52  Revolving Facility, Cherington Dec. Ex. B, at 3 (“Eligible Assignee”), §§ 3.01(c)-(d), 
5.01(e) and (h), 6.01, 6.07, 7.02(a). 
53  Id. at § 1.02. 
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to payment by failing to seek MSIP’s consent before directing the Trustee to liquidate the 

Collateral (Ans. ¶¶ 80-89). 

ARGUMENT 

“The standard for addressing a Rule 12(c) motion for judgment on the pleadings 
is the same as that for a Rule 12(b)(6) motion to dismiss for failure to state a 
claim.” … “In each case, the court must ‘accept[] as true the complaint’s factual 
allegations and draw[] all inferences in the plaintiff's favor.’”  Nevertheless, the 
court need not accord “[l]egal conclusions, deductions or opinions couched as 
factual allegations ... a presumption of truthfulness.” 

Wachovia Corp. v. Citigroup, Inc., 634 F. Supp. 2d 445, 450 (S.D.N.Y. 2009). 

This dispute is resolvable by reference to the contractual documents properly considered 

by this Court on this motion — the Indenture, the Revolving Facility, the CDS Confirmation and 

the documents incorporated therein.  “The language of a contract is not made ambiguous simply 

because the parties urge different interpretations.”  Seiden Assocs. v. ANC Holdings, Inc., 959 

F.2d 425, 428 (2d Cir. 1992).  “Simply put, a contract provision is not ambiguous where it has a 

definite meaning, and where no reasonable basis exists for a difference of opinion about that 

meaning.”  St. Paul Fire & Marine Ins. Co. v. Sledjeski & Tierney, PLLC, No 08-CV-5184 

(JFB), 2009 WL 2151425, at *6 (E.D.N.Y. July 17, 2009) (quoting Allstate Ins. Co. v. Am. Home 

Prods. Corp., No. 01 Civ. 10715 (HBP), 2009 WL 890078, at *6 (S.D.N.Y. Mar. 31, 2009)). 

“Bald contentions, unsupported characterizations, and legal conclusions are not well-

pleaded allegations,’ and will not defeat the motion.”  L-7 Designs, 2010 WL 157494, at *5, 

quoting Gavish v. Revlon, Inc., No. 00 Civ. 7291(SHS), 2004 WL 2210269, at *10 (S.D.N.Y. 

Sept. 30, 2004).  MSIP’s key, entirely conclusory allegation that “Citibank breached Section 6(d) 

of the [CDS] Confirmation when … it consented to a direction being given to the Capmark VI 

Trustee on behalf of the Controlling Class to liquidate the assets held by Capmark VI” fails as a 

matter of law.  
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I. SECTION 6(d) OF THE CDS CONFIRMATION  
CONFERS NO RELEVANT RIGHTS ON MSIP 
Section 6(d) of the CDS Confirmation  is unambiguous.  It confers on MSIP certain 

consent rights.  It requires Citibank to seek MSIP’s consent before Citibank (1) “agree[s] or 

consent[s]” — or (2) “permit[s] to be agreed or consented to” — an “amendment to, or waiver or 

consent of or with respect to, the Reference Obligation.”54  The only consent rights that MSIP 

claims — even as regards Section 6.07 of the Revolving Facility — derive exclusively from 

Section 6(d) of the CDS Confirmation.  Citibank’s “direction” was plainly not an “amendment 

to, or waiver or consent of or with respect to, the Reference Obligation.”  A direction is none of 

these.  Consequently, MSIP had no consent rights with respect to that direction. 

A. The Plain Meaning of the Words Used in § 6(d) Excludes a “Direction” 

“When interpreting a contract, ‘words and phrases should be given their plain 

meaning....” Deutsche Bank AG  v. AMBAC Credit Prods., LLC, No. 04 Civ. 5594 (DLC), 2006 

WL 1867497 (S.D.N.Y July 6, 2006), citing LaSalle Bank N.A. v. Nomura Asset Capital Corp., 

424 F.3d 195, 206 (2d Cir. 2005).  “[I]t is common practice for courts to refer to the dictionary in 

determining plain meaning.”  Bianco v. Bianco, 36 A.D.3d 490, 491, 830 N.Y.S.2d 21, 23 (1st 

Dep’t 2007).   

“Amendment.”  Citibank’s direction to the Trustee did not “amend” the Reference 

Obligation.  “The plain and ordinary meaning of the word ‘amend’ is ‘to alter formally by 

modification, deletion or addition.’  WEBSTER’S THIRD NEW INT’L DICTIONARY 68 (2002).”  

Cheek v. Jackson Wax Museum, Inc., 220 P.3d 1288, 1288 (Wyo. 2009).  See also, e.g., Schultz 

v. Hartford Fire Ins. Co., 213 Conn. 696, 706, 569 A.2d 1131, 1136 (Conn. 1990) (“The 

ordinary definition of the word ‘amend’ is ‘to change or alter in any way, especially in 

phraseology.’”); BLACK’S LAW DICTIONARY 89 (8th ed. 2004) (“amendment” is “[a] formal 

revision or addition proposed or made to a[n] … instrument; specif., a change made by addition, 

deletion, or correction; esp. an alteration in wording.”); Astwood v. Cohen, 291 N.Y. 484, 491, 

                                                 
54  CDS Confirmation, Cherington Dec. Ex. C at 9. 
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53 N.E.2d 358, 361 (1944) (dissenting opinion) (“The word ‘amendments’ is to be taken to 

include not only corrections or alterations of an antecedent text but also additions wholly alien 

thereto.”), citing City and County of Denver v. N.Y. Trust Co., 229 U.S. 123, 145 (1913). 

“Waiver.”  Nor did Citibank’s direction to the Trustee constitute a “waiver” of or with 

respect to the Reference Obligation.  “Waiver is an intentional relinquishment of a known right.”  

Gilbert Frank Corp. v. Fed. Ins. Co., 70 N.Y.2d 966, 968, 520 N.E.2d 512, 514, 525 N.Y.S.2d 

793, 795 (1988) (citing S & E Motor Hire Corp. v. N.Y. Indem. Co., 255 N.Y. 69, 72, 174 N.E. 

65, 66 (1930) and 5 WILLISTON, CONTRACTS §§ 696, 697, at 338-40 (3d ed. 1961)).  Citibank 

waived nothing; it enforced a right conferred on it by the Indenture. 

“Consent.”  Citibank’s direction was equally not a “consent.”  Consent means 

“[a]greement, approval, or permission as to some purpose.”  BLACK’S LAW DICTIONARY 323 (8th 

ed. 2004). “Consent is ‘compliance or approval esp[ecially] of what is done or proposed by 

another.’ WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 482 (1971).”  United States v. 

141st St. Corp., 911 F.2d 870, 878 (2d Cir. 1990). 

Citibank’s “direction” was the antithesis of “consent.”  It is a word of action, not of 

acquiescence.  See In re Mills’ Estate, 189 Misc. 136, 141, 64 N.Y.S.2d 105, 106 (Sur. Ct. N.Y. 

County 1946) (“The verb ‘direct’ is defined:  ‘to instruct authoritatively’ and ‘to order with 

authority’ (MERRIAM WEBSTER NEW INTERNATIONAL DICTIONARY).  In the NEW STANDARD 

DICTIONARY it is defined: ‘to instruct or guide with authority; order; command.’  This dictionary 

gives the synonyms for ‘direct’ as ‘dictate’ and ‘govern’.”).  BLACK’S LAW DICTIONARY defines 

the verb “direct” as “[t]o aim (something or someone)…. To cause (something or someone) to 

move on a particular course.… To guide (something or someone); to govern. … To instruct 

(someone) with authority” (8th ed. at 491).  BLACK’S gives the relevant definition of “direction” 

as “[a]n order; an instruction on how to proceed” (id. at 492).  See also De Hart v. State, 781 

P.2d 989, 991 (Alaska Ct. App. 1989) (“The ordinary meaning of ‘direct’ is: 1) To manage the 

affairs, course, or action or, guide, conduct; regulate; 2) To order or command with authority; 3) 
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To turn or point (a person or thing) toward an object or goal; aim; head….’ WEBSTER’S NEW 

WORLD DICTIONARY 399 (2d c. ed. 1980).”).   

Section 6(d) plainly means that Citibank must obtain MSIP’s consent before it can alter 

the terms of the underlying loan transaction on which MSIP agreed to write CDS protection 

because any such “amendment,” “waiver” or “consent” could affect the risk that MSIP 

contractually agreed to assume in the CDS.  Citibank did nothing to alter the terms of the 

underlying loan transaction.  It enforced a right conferred on it by the Indenture — a right that 

was triggered by an Event of Default under the Revolving Facility.  MSIP’s consent rights under 

Section 6(d) prevent changes to its risk exposure.  They do not allow MSIP to escape its 

obligations under the CDS once that exposure has materialized. 

B. MSIP’s Interpretation Would Vitiate the Distinct Uses of Direct, Waive, 
Amend and Consent Throughout the Indenture and Revolving Facility  

Interpreting “direct” as synonymous with “consent,” “amend,” or “waive” would not only 

ignore ordinary English usage.  It would also render superfluous the distinctions among those 

words that these highly sophisticated parties painstakingly drew throughout the Indenture and 

Revolving Facility.  For example, the Indenture uses the verb direct (and the equivalent 

prepositional phrase at the direction) more than 80 times.  The word consent is used more than 

70 times.  Amend (or amendment) and waive (or waiver) are used more than a dozen times each.  

These words are used precisely, often in distinction to one another.55  The same distinctions 

between direction, consent, waiver and amendment are maintained in the Revolving Facility.56 

                                                 
55  In the Indenture marked as Cherington Dec. Ex. A, the words “direct(ion),” “consent,” 
“waive(r)” and “amend(ment)” are highlighted in different colors to facilitate review of the 
distinct uses of the terms by the parties.  Thus, by way of example only, “direction” and 
“consent” are distinct concepts in §§ 6.3(a) and (f), 14.2(a) and (b), and 14.3.  “Amend,” “waive” 
and “consent” are similarly distinct and distinguished concepts in, for example, §§ 5.14(e) and 
6.16. 
56  In the Revolving Facility marked as Cherington Dec. Ex. B, the words “direct(ion),” 
“consent,” “waive(r)” and “amend(ment)” are also highlighted in different colors to facilitate 
review of the distinct uses of the terms by the parties.  See, e.g., §§ 7.01 (“consent” and 
“direction”) and 7.02(a)-(b) (“consent,” “direction,” waive(d)” and “amend(ed)”). 
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“In interpreting a contract under New York law, words and phrases should be given their 

plain meaning and the contract ‘should be construed so as to give full meaning and effect to all 

of its provisions.… An interpretation of a contract that has ‘the effect of rendering at least one 

clause superfluous or meaningless is not preferred and will be avoided if possible.’”  LaSalle 

Bank, 424 F.3d at 206 (internal quotations and ellipses omitted).  Accord, e.g., Amaranth LLC v. 

J.P. Morgan Chase & Co, 888 N.Y.S.2d 489, 493 (1st Dep’t 2009) (“It is well settled that “a 

court should not adopt an interpretation which will operate to leave a provision of a contract 

without force and effect.”), quoting FCI Group, Inc. v. City of N.Y., 54 A.D.3d 171, 177, 862 

N.Y.S.2d 352, 356 (1st Dept. 2008), lv. denied, 11 N.Y.3d 716, 902 N.E.2d 439, 874 N.Y.S.2d 5 

(2009); Deutsche Bank, 2006 WL 1867497, at *37-38. 

Only giving distinct meaning to “direct” and “consent” comports with these dictates of 

New York law. 

II. SECTION 6.07 OF THE REVOLVING FACILITY DID NOT GIVE RISE TO ANY 
“CONSENT” IMPLICATING § 6(d) OF THE CDS CONFIRMATION  
MSIP’s claim that Citibank, acting as Lender, impermissibly “consented” to its own 

action as Administrative Agent rests on the false premise that Section 6.07 of the Credit 

Agreement necessarily gave rise to any such consent.   

MSIP does not factually allege that Citibank actually gave a “consent” pursuant to 

Section 6.07, and the plain language of Section 6.07 does not mandate any inference that 

Citibank did so.  Section 6.07 states that Citibank, when it acts as Administrative Agent, must 

receive a “consent or direction” from the Required Lenders.   

MSIP’s Section 6.07 argument fails for three independent reasons. 

First, “Required Lenders” is plural and self-evidently inapplicable to Citibank acting as 

sole Lender.  It is true that Section 1.02 of the Credit Agreement provides that “[t]he definitions 

of terms herein shall apply equally to the singular and the plural forms of the terms defined.”  

That provision, however, has no bearing on the issue of whether a term used only in the plural 
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form can be applied to a single entity.  The issue is whether the rationale underlying a definition 

of this collective group has any applicability to an individual entity, and here the answer is no. 

The point of defining “Required Lenders” is to prevent an individual lender from acting, 

or instructing the group’s agent to act, in a way that may be detrimental to other members of the 

syndicate.  Section 6.07 is a common form of supermajority provision that is widely recognized 

in the case law to serve the purpose of protecting multiple lenders who may have divergent 

interests.  See, e.g., In re Enron Corp., 302 B.R. 463, 477 (Bankr. S.D.N.Y. 2003) (denying one 

lender standing to sue separately from the consortium because credit agreement demonstrated 

“the desire of a majority of the members of the Bank Group — which majority was defined as 

the Required Lenders — to enforce compliance with the agreements could only be implemented 

by Chase, as Collateral Agent, after written demand was made upon Chase, as Collateral Agent, 

by the Required Lenders.”); Beal Sav. Bank v. Sommer, 8 N.Y.3d 318, 332, 8 N.E.3d 1210, 1219, 

834 N.Y.S.2d 44 (2007) (“Here, the supermajority vote [defined as “Required Lenders”] is 

meant to protect all Lenders in the consortium from a disaffected Lender seeking financial 

benefit perhaps at the expense of other debtholders.”).   

Prior to syndication, it is impossible for Citibank to issue a direction or give a consent to 

itself that is contrary to the interests of other Lenders — there are none.  In these circumstances, 

Citibank is the only principal for which it is acting as Administrative Agent.  Nor is it sensible to 

conceive that Citibank could issue a direction or give a consent against its own wishes.57   

Second, even if Citibank were required by Section 6.07 to direct or consent to its own 

actions, nothing in that provision requires a consent.  A direction equally satisfies Section 6.07, 

                                                 
57  See, e.g., Wal-Mart Stores, Inc. v. Sturges, 52 S.W.3d 711, 728 (Tex. 2001) (“It would 
make no sense for Wal-Mart, which drafted the [easement], to require its consent to its own 
proposed modification or cancellation.”); Barnette v. McNulty, 516 P.2d 583, 586 (Ariz. Ct. App. 
1973) (“It would be absurd to require the settlor to call himself up on the telephone as trustee and 
tell himself that he is revoking the trust.  It would be equally absurd to have the settlor send 
himself a letter as trustee to inform himself as trustee that the trust is to be terminated.”); Moon v. 
Lesikar, 230 S.W.3d 800, 806 (Tex. App. 2007) (“When the trustee is also the settlor of the 
revocable trust, the settlor is not required to serve written notice on himself”). 
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and it is admitted that the action that Citibank actually took was to issue a direction (Comp. ¶ 29; 

Ans. ¶ 29). 

Third, even if Citibank were required to “consent” to its own act of directing a 

liquidation, that would not trigger Section 6(d) of the CDS Confirmation because Section 6(d) 

does not confer any rights on MSIP with respect to a direction.  MSIP is given consent rights 

only with respect to Citibank’s (1) “agree[ing] or consent[ing]” — or (2) “permit[ing] to be 

agreed or consented to” — an “amendment to, or waiver or consent of or with respect to, the 

Reference Obligation.”  A direction is not an “amendment,” “waiver” or “consent.”  There was 

no “amendment to ... the Reference Obligation.”  There was no “waiver ... of or with respect to 

the Reference Obligation.”  There was no “consent of or with respect to the Reference 

Obligation.”  There was a direction, and Section 6(d) does not grant MSIP any consent rights 

concerning the issuance of a direction.  Consequently, it does not confer on MSIP any consent 

rights with respect to “consent” to a direction under Section 6.07 of the Revolving Facility 

because the object of that “consent” does not fall within the plain meaning of Section 6(d).   

III. MSIP’S INTERPRETATION OF § 6(d) WOULD 
RENDER THE CDS PROTECTION ILLUSORY  
The Credit Event “Failure to Pay Principal” in the CDS Confirmation was a non-

standard, specifically-negotiated term.  The 2003 ISDA Credit Derivatives Definitions define 

“Credit Event” as “one or more of Bankruptcy, Failure to Pay, Obligation Acceleration, 

Obligation Default, Repudiation/Moratorium or Restructuring.”58  This standard ISDA definition 

does not isolate “Failure to Pay Principal” and “Failure to Pay Interest, Commitment Fee or 

Additional Cost.”  In substituting these non-standard terms for the generic “Failure to Pay,” the 

CDS Confirmation expressly provides that “the first sentence of Section 4.1 of the Credit 

Derivatives Definitions shall be amended accordingly.”59 

                                                 
58  ISDA 2003 Definitions, Cherington Dec. Ex. E, at § 4.1. 
59  CDS Confirmation, Cherington Ex. C, at 7. 
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A reading of Section 6(d) to give MSIP the right to veto a Citibank direction to liquidate 

Collateral would effectively nullify Failure to Pay Principal as a Credit Event.  Under the CDS 

Confirmation, a Failure to Pay Principal could occur only on the Stated Maturity Date of the 

Revolving Facility — November 2038 — or the Final Amortization Date, which occurs upon 

liquidation of the Collateral.60  Because the three-year term of the CDS was not coterminous with 

the 32-year term of the Revolving Facility, a Failure to Pay Principal Credit Event could occur 

during the term of the CDS, only if, as here, Citibank directed the Trustee to liquidate the 

Collateral.  MSIP would never approve a liquidation that would give rise to its duty to pay.  

Faced with a purely voluntary choice, as MSIP would have it, of acting either in its own interest 

or against it, the law presumes — as common sense and experience teach — that MSIP, like any 

other person, would act in accordance with its interests and choose to pay nothing rather than, as 

here, $250 million.61 

MSIP’s contention that it possessed the right to veto a liquidation during the term of the 

CDS is thus completely inconsistent with the established rule that contracts should not be 

construed in a way that makes a benefit illusory.  “To countenance defendant’s interpretation 

would render the payment guaranty an illusory obligation that would never take effect because 

its alleged triggering event does not exist.  Wherever possible, a court will not construe a 

guaranty in such a way as to render it meaningless.”  Lehman Bros. Holdings, Inc. v. Matt, 34 

A.D.3d 290, 291, 824 N.Y.S.2d 78, 79 (1st Dep’t 2006).  Accord, e.g., Muniz v. Newman, 972 

F.2d 1304, 1320 (Fed. Cir. 1992), superseded on other grounds by statute, Merit Systems 

Protection Board: Authorization, Pub. L. No. 103-424, § 9(c), 108 Stat. 4361, 4366 (1994) (“A 

                                                 
60 CDS Confirmation, Cherington Ex. C, at 12-13 (“Failure to Pay Principal,” “Final 
Amortization Date,” and “Stated Maturity Date”). 
61  Betts v. Jackson, 6 Wend. 173, 181 (N.Y. 1830) (“The law will not presume that a man 
has acted directly in opposition to his interest”); Erwin v. Miller, 203 Ga. 58, 62 (1947) (“a 
person is presumed to act in his own best interests”); Robbins v. Pinckard, 13 Miss. 51 (Miss. 
1845) (“It is a maxim of the common law, ‘that men are presumed to act according to their own 
interest.’”).   
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cardinal rule of contract interpretation requires that an interpretation which gives meaning to all 

parts of a contract will be preferred to one which leaves a portion of it useless, inoperative, 

meaningless or superfluous.”). 

The principles apply with particular force here, where the Failure to Pay Principal Credit 

Event protection was specially negotiated.  “[S]eparately negotiated or added terms are given 

greater weight than standardized terms or other terms not separately negotiated.”  RESTATEMENT 

(SECOND) OF CONTRACTS § 203(d) (1981).  Accord Trans Pac. Leasing Corp. v. Aero 

Micronesia, Inc., 26 F. Supp. 2d 698, 709 (S.D.N.Y. 1998) (applying New York law).  See also 

Hamilton v. Dep’t of Labor, No. 04 Civ. 9605(PKC), 2008 WL 2605128, at *7 (S.D.N.Y. July 1, 

2008) (rejecting interpretation of contract that “would nullify the meaning of most terms of the 

elaborately negotiated MOU.”) (applying federal law).   

Moreover, MSIP alleges that one of the goals Citibank sought to achieve by entering into 

the CDS was relief from regulatory capital requirements.62  Consistent with regulations and 

interpretive guidance issued by the Federal Reserve and the OCC, by entering into the Credit 

Default Swap, the goal of achieving regulatory capital relief could not be realized unless the 

CDS effected a real transfer of credit risk from Citibank, as the lending bank, to MSIP, as the 

protection seller.63  Under MSIP’s interpretation, it was not providing any meaningful protection 

— let alone “virtually complete credit protection” 64 — for a Failure to Pay Principal. 

                                                 
62  Ans. ¶ 65.  See also Ans. ¶ 68 (“Citibank bargained ... for protection against potential 
losses that might mature during the first three years of the CDO’s life, which was sufficient to 
support the regulatory capital reduction that Citibank was seeking”). 
63  See Federal Reserve Supervisory Release 96-17 (GEN), Aug. 12, 1996 (Cherington Dec. 
Ex. F) at 7 of 14 (“Whether the credit derivative is considered an eligible guarantee for purposes 
of risk-based capital depends upon the degree of credit protection actually provided.… If the 
terms of the credit derivative arrangement significantly limit the degree of risk transference, then 
the beneficiary bank cannot reduce the risk weight of the ‘protected’ asset to that of the guarantor 
bank.”).  See also note 35, supra, and accompanying text. 
64  Federal Reserve Supervisory Release 96-17 (GEN), Aug. 12, 1996 (Cherington Dec. Ex. 
F) at 3 of 14 (“Those arrangements that provide virtually complete credit protection to the 
underlying asset will be considered effective guarantees for purposes of asset classification and 
risk-based capital calculations”). 
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MSIP’s strained interpretation of the CDS Confirmation and Revolving Facility should 

be rejected because it would render illusory the protection of the CDS for a Failure to Pay 

Principal Credit Event and is irreconcilable with the admitted goal of achieving regulatory 

capital relief for Citibank with respect to the Revolving Facility. 

CONCLUSION 

“The test for ambiguity is not complexity, but lack of clarity.”  Wilson Arlington Co. v. 

Prudential Ins. Co., 912 F.2d 366, 371 (9th Cir. 1990).  The CDS Confirmation, Indenture and 

Revolving Facility are complex but not ambiguous.  For the reasons stated above, Citibank 

respectfully requests that the Court enter judgment in its favor pursuant to FED.R.CIV.P. 12(c) 

holding that MSIP breached the CDS by refusing to pay Citibank the $245,368,966.51 that 

Citibank lost as a consequence of the Credit Event that triggered MSIP’s obligation to settle the 

swap transaction, and dismissing MSIP’s counterclaims for failure to state a claim upon which 

relief may be granted. 
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