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Plaintiff Basis Yield Alpha Fund (Master) (“BYAFM”) opposes the motion of defendants 

The Goldman Sachs Group, Inc. (“GSG”) and Goldman, Sachs & Co. (“GSC”) requesting the 

Court to dismiss this complaint under Rules 12(b)(1) and (6).  Contrary to defendants’ 

submission, the complaint fully satisfies the standard announced in Morrison v. National 

Australia Bank Ltd., No. 08-1191, __ U.S., __ 2010 WL 2518523 (June 24, 2010).  The 

complaint alleges a quintessential securities fraud based on a domestic sales transaction to which 

the anti-fraud provisions of federal securities law properly apply.  

PRELIMINARY STATEMENT 

BYAFM’s complaint alleges a massive fraud by Goldman Sachs – GSG, GSC, and their 

selling agents Goldman Sachs International (“GSI”) and Goldman Sachs JB Were Pty. Ltd. 

(“GSJBW”) (collectively, “Goldman”) – in connection with Goldman’s sale of interests in a 

collateralized debt obligation (“CDO”) known as Timberwolf 2007-1.  The Timberwolf CDO 

assembled mortgage-backed securities (actual and synthetic or derivative) from the U.S. 

subprime real estate market as collateral for bonds whose value would be tied to those reference 

securities.  Goldman’s sale of interests in Timberwolf, both through sales of the bonds 

themselves and through various synthetic vehicles, including credit default swaps (“CDS” or 

“swaps”) that mirrored the bonds, was a New York sales transaction from start to finish. 

Goldman conceived, packaged, marketed, sold, and executed the Timberwolf sales 

transaction in New York.  As part of that transaction, Goldman sold an interest in Timberwolf to 

BYAFM, using as the mechanism of sale two credit default swaps on which Goldman named 

GSI as its counterparty.  Goldman constructed Timberwolf in New York; it organized and 

drafted the necessary documentation for the transaction (the offering circular and related 

agreements) in this city; it assembled the underlying Timberwolf collateral – U.S.-based 
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mortgaged-backed securities – here; it developed and implemented its marketing plan here; it 

sold the interests in Timberwolf to BYAFM through swap agreements that were similarly 

conceived, organized, drafted, agreed, and implemented by Goldman here; it executed these 

swap sales on its New York trading desk; and both Goldman and BYAFM performed their 

respective financial obligations called for by the swaps through Goldman accounts in Goldman’s 

New York bank.   

In these circumstances, Goldman’s attempt to characterize this transaction as a sale of 

securities in Australia over which U.S. securities laws hold no sway is without factual or legal 

basis.  Goldman’s attempt to shift the focus to the alleged place of incorporation of GSI or to the 

place where BYAFM signed confirmations of the swaps is an improper distraction from the well-

pleaded allegations of the complaint, allegations which place Goldman’s participation in the 

transaction squarely in New York and therefore squarely within the ambit of the U.S. securities 

laws.  Goldman’s thesis, if adopted, would render the U.S. securities laws a nullity any time a 

U.S. seller engages in fraud in effecting the sale of a security to a foreign purchaser.  This is not 

the holding of Morrison.   

THE COMPLAINT’S ALLEGATIONS 

Under the guise of providing the Court with “background,” defendants use their motion 

to launch a wide-ranging and irrelevant assault on plaintiff’s substantive allegations.  Thus 

defendants seek to persuade the Court that BYAFM was a sophisticated hedge fund that fully 

understood the risk it was acquiring.  Memorandum of Law of Defendants (“Def. Mem.”) at 3-4.  

Defendants argue that the subprime market was already highly volatile when these swaps were 

agreed.  Id. at 6.  They insist that Goldman’s sales materials (its “pitch book”) gave BYAFM 

ample notice of this volatility.  Id.  They urge that Goldman’s receipt of $40 million in 

2 
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BYAFM’s liquidation – expressly without prejudice to BYAFM’s right to pursue securities law 

claims – somehow undermines the merits of the complaint.  Id.  In the face of a complaint that 

unequivocally sets forth a fraud claim, defendants even contend that this is a “contract dispute” 

governed by English law.  Id. at 2.  These arguments disputing the allegations of the complaint 

are utterly improper at this procedural stage.  Defendants largely ignore the actual allegations of 

the complaint that bear on the requirement adopted in Morrison that the purchase or the sale take 

place in the United States.  

As filed, the complaint alleges as follows:

•  In the transaction with BYAFM, the Goldman defendants acted “in a collective 

and coordinated manner to seek out customers and to sell Timberwolf,” and their 

“activities were coordinated through New York at the direction of upper management 

of GSG and GSC” (¶ 21).  The Goldman defendants were “interchangeable with each 

other and were all acting in concert in an integrated fashion under common direction 

from GSG and GSC and for a common purpose” (¶ 22).  These are well-pleaded 

allegations, and, when the time comes, they will be established by the evidence.  

Defendants improperly contest these allegations, arguing that the various Goldman 

entities were not all part of a “conflated and monolithic ‘Goldman,’” Def. Mem. at 2, 

but on this motion to dismiss it must be taken as true that they acted in connection 

with this sale transaction precisely as alleged.     

•  GSC offered to sell an interest in Timberwolf to BYAFM through GSC’s selling 

agent GSI (¶ 60).  GSI operated from its New York office in connection with this 

transaction, communicating through emails sent from New York and by telephone 

from its New York numbers (¶ 19).   Goldman ignores these allegations (and the very 

3 
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documents Goldman attaches to its motions that, on inspection, support these 

allegations) and seeks to interpose the irrelevancy of GSI’s purported incorporation in 

England as somehow dispositive.  

•  GSJBW’s George Maltezos was Goldman’s conduit in the negotiations that 

Goldman’s New York office conducted with BYAFM, but Maltezos dealt with 

BYAFM at all times under directions from and as agent for Goldman personnel in 

New York (¶ 64).   

•  Goldman’s initial offer to BYAFM of an interest in Timberwolf was developed by 

Goldman’s New York personnel, including Dan Sparks, who Maltezos represented 

was the head of GSG’s mortgage department in New York, and Peter Ostrem also 

located in the New York office (¶¶ 67, 73).  Maltezos urged BYAFM to “keep in 

mind that GS [Goldman Sachs] is an aggressive seller of risk” (¶ 70).    

•  On June 12, 2007, Sparks urged BYAFM’s representatives to “speak directly to 

the New York trading desk about the market generally and Timberwolf specifically” 

(¶ 73). 

•  On June 13, 2007, the day that the credit default swaps were agreed, Stuart 

Fowler, who worked for BYAFM’s investment advisor (¶ 74), in fact spoke “directly 

to the New York trading desk” when he had a conference call with David Lehman, a 

GSG Managing Director based in New York (¶ 77) who was “head of CDO trading 

for GSG” (¶ 86), to discuss BYAFM’s remaining concerns about the terms of the 

transaction (¶¶ 76, 79, 88-89).   

•  Following the Lehman phone call and the resulting agreement later that same day 

between the parties to the terms of the swaps, BYAFM, on June 18, made a payment 

4 
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of $11,250,000 to GSI, as called for under the swaps, through a wire transfer to a GSI 

account in New York (¶ 140). 

Plaintiff submits that the foregoing allegations are entirely sufficient to show that the complaint 

satisfies the Morrison requirement that the underlying purchase or sale of the security at issue 

took place in the United States. 

Of course, at the time this complaint was filed, Morrison had not been decided, so the 

complaint’s allegations had no occasion to focus on the locus of the sale transaction itself.  

Further allegations can now properly be added in support.  Plaintiff therefore proffers the 

following allegations and stands prepared to incorporate them into an amended complaint if the 

Court deems it necessary: 

•  Goldman’s designated swap counterparty GSI participated in Timberwolf and, in 

particular, in the swaps with BYAFM, as a U.S. entity operating in New York. 

Goldman asserts that GSI is incorporated in England, Def. Mem. at 2, although 

Goldman’s own SEC filings list it as incorporated in New York.  But the place of 

incorporation is irrelevant.  GSI’s activities in connection with the swaps were 

conducted from GSI’s New York office, using New York employees, New York 

communications facilities, and a New York bank, and not through GSI’s London 

operations.  BYAFM had no substantive contact with any Goldman personnel in 

London in negotiating or entering into this transaction. 

•  GSI holds itself out as a New York entity.  In its filings with both the Securities 

and Exchange Commission (“SEC”) and the International Swap Dealers Association 

(“ISDA”), GSI gives its address as 85 Broad Street, New York.  It is listed by 

Bloomberg Businessweek as based in New York. 

5 
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•  GSC, for which GSI was the selling agent in Timberwolf, is a registered U.S. 

broker-dealer.  Peter Ostrem and David Lehman, who were instrumental in acting for 

Goldman in the transaction and worked for Goldman in New York were, at the time 

of the relevant transaction, both registered as securities brokers located at 85 Broad 

Street.  Lehman agreed to the trades on Goldman’s behalf and decided to use GSI as 

the Goldman counterparty for the transaction.  GSJBW’s role in the transaction was 

limited to communicating proposed terms to BYAFM in Australia as agent for 

Goldman in New York and informing the decision-makers at Goldman in New York 

of BYAFM’s response. 

•  As initially proposed by Goldman, the transaction with BYAFM was to be a 

straight sale of interests in the Timberwolf CDO through BYAFM’s purchase of 

bonds tied to certain tranches of the CDO.  However, because BYAFM required 

financing, Goldman achieved its objective of offloading these Timberwolf interests 

on a financed basis through the mechanism of credit default swaps which mirrored 

the Timberwolf CDO.  While Goldman designated GSI to act as its counterparty in 

the swaps, for all substantive purposes, GSC was the seller of Timberwolf interests to 

BYAFM. 

•  The proposed terms for the swaps with BYAFM were drafted and finally 

approved by personnel on Goldman’s CDO trading desk in New York. 

•  GSC, acting through GSI, gave final agreement to the swaps in New York, and 

the agreed swaps were executed by Goldman in New York.  Execution of the swaps 

involved Goldman taking various steps required to implement the transfer of the 

6 
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Timberwolf risk off Goldman’s books and onto BYAFM.  This happened in New 

York. 

•  Goldman subsequently documented the swaps by preparing written ISDA 

Confirmations in New York and then transmitting them to BYAFM for signature.  On 

June 22, 2007, Goldman delivered the Confirmations to BYAFM in Australia, and 

BYAFM signed and returned them on July 3, 2007.  But the swap agreements were 

already fully binding and legally effective before they were documented by the 

Confirmations.  Goldman’s attempt to rely on the place where these after-the-fact 

Confirmations were signed is a red herring, calculated solely to achieve Goldman’s 

goal of somehow disengaging this transaction from New York.   

•  Various recitations in the Confirmations themselves further support that GSI 

engaged in the swap transaction as a New York entity operating in New York.  They 

identify the sender as GSI under its New York telephone numbers; they direct 

BYAFM to return the signed documents to GSI at its New York fax number; they 

identify GSI as “calculation agent” and New York as the “calculation agent city.” 

•  In July 2007, after the Timberwolf CDO failed, causing massive losses to 

BYAFM and forcing it into insolvency, David Lehman engaged in further 

negotiations with BYAFM, seeking an agreement to close out of the credit default 

swaps.  Lehman continued to act on behalf of GSI in these negotiations, including 

sending emails and participating in telephone calls and other communications to 

BYAFM from his office in New York (85 Broad Street).  No one from GSI London 

participated in these negotiations, and Lehman was assisted by outside counsel from 

New York who joined in these calls.    

7 
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These are the allegations against which compliance with Morrison must be measured.  As 

shown below, they fully satisfy the Supreme Court’s requirement that the purchase or sale of the 

subject security take place in the United States in order for § 10(b) of the Securities and 

Exchange Act of 1934 (“1934 Exchange Act”), 15 U.S.C. § 78j(b), to apply.  

Goldman, a bulwark of the U.S. securities business and the architect of a U.S. security 

that its own senior officials internally (and now infamously) described as “one shitty deal,” 

attempts to ignore how this transaction actually occurred.  Goldman’s attempt here to place a 

false flag on this transaction as foreign in an effort to avoid accountability under the U.S. 

securities laws should be rejected. 

ARGUMENT

I. Goldman Ignores the Controlling Legal Standard for Rule 12(b)(6) Motions. 

It is axiomatic that on a motion to dismiss pursuant to Fed. R. Civ. P. 12(b)(6), the Court 

is required to “accept all factual allegations in the complaint as true” and to “draw all reasonable 

inferences in [plaintiff’s] favor.”1  Slayton v. Am. Express Co., 604 F.3d 758, 766 (2d Cir. 2010); 

Baidu v. Register.com, Inc., No. 10 Civ. 444, 2010 WL 2900313, at *3 (S.D.N.Y. July 22, 2010).  

As shown above, Goldman’s motion improperly ignores this standard by contesting many of 

BYAFM’s well-pleaded allegations, making multiple contrary assertions, and drawing numerous 

inferences in its own favor in an effort to establish that its deal with BYAFM was not a 

“domestic transaction.”  The Court should disregard Goldman’s version of these facts and decide 

the motion solely on BYAFM’s well-pleaded allegations and the reasonable inferences in favor 

of BYAFM that they support. 

                                                        
1 Goldman’s motion under Rule 12(b)(1) should be denied out of hand, since Morrison specifically disapproved the 
use of Rule 12(b)(1) in resolving whether a securities transaction is domestic or foreign.  Morrison, 2010 WL 
2518523, at *4.  To the extent that Goldman’s invocation of Rule 12(b)(1) is aimed at the complaint’s state law 
claims, it is premature. 
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II. Goldman Sold Interests in the Timberwolf CDO to BYAFM from New York. 

 In Morrison, the Supreme Court announced a new rule for determining when § 10(b) of 

the 1934 Exchange Act will apply to transnational securities frauds.  Rejecting the longstanding 

Second Circuit test that looked to where the fraudulent conduct took place or the damaging 

effects of the fraud were felt, Morrison ruled that the proper focus is where the purchase or sale 

of the security, in connection with which the fraud was committed, took place.  The statutory 

language, the Supreme Court ruled, required that the transaction involve: (i) a security listed on 

an American stock exchange, or (ii) a purchase or sale of an unlisted security that takes place in 

the United States.  It is common ground that neither the Timberwolf CDO nor its derivative 

credit default swaps involved securities registered on a U.S. exchange.  The sole issue is whether 

a purchase or sale took place here. 

 On this issue Morrison itself provides little guidance.  It dealt with an Australian 

purchaser of an Australian bank stock that was traded solely on the Australian stock exchange 

and was not listed on an American stock exchange or traded over-the-counter in the United 

States.  That the Supreme Court ruled that Morrison’s “foreign-cubed” transaction did not take 

place in the United States says little about how to apply its “domestic transaction” standard in the 

instant case. 

 Similarly, the five published district court decisions that have so far applied Morrison 

also did so in circumstances involving transactions that were wholly foreign and therefore 

readily dismissible under Morrison.  Three of these cases involved transactions on foreign 

exchanges and were decided under the first prong of Morrison, and none had occasion to 

consider § 10(b) claims involving over-the-counter securities purchased or sold in the United 

States.  See Cornwell v. Credit Suisse Group, 666 F. Supp. 2d 381, 391 (S.D.N.Y. 2010); 

9 
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Sgalambo v. McKenzie, No. 09 Civ. 10087, 2010 WL 3119349, at *17 (S.D.N.Y. Aug. 6, 2010); 

Terra Sec. ASA Konkursbo v. Citigroup, Inc., No. 09 CIV. 7058, 2010 WL 3291579, at *4-5 

(S.D.N.Y. Aug. 16, 2010).  In In re Banco Santander, Nos. 09-MD-02073-CIV, 09-CF-20215-

CIV, 2010 WL 3036990, at *5-6 (S.D. Fla. July 30, 2010), the court held that § 10(b) did not 

apply to the investment by foreign investors through primarily foreign entities in funds registered 

under the laws of the Bahamas that were closed to United States investors, especially in light of 

the fact that plaintiffs “purposefully went off-shore to invest.”  Id. at *6.  Finally, in Quail 

Cruises Ship Mgmt. Ltd. v. Agencia de Viagens CVC Tur Ltda., No. 09-23248-CIV, 2010 WL 

3119908 (S.D. Fla. Aug. 6, 2010), the district court rejected application of § 10(b) to a purchase 

of stock by one foreign corporation from another, notwithstanding the complaint’s conclusory 

allegation that the parties intended the closing to take place in the United States.  The transaction 

otherwise had no relationship to the United States; in the court’s words, it was a “wholly off-

shore transaction….”  Id. at *10.  Nor was there any evidence that the defendants intended the 

closing to take place in the United States.  The court concluded that “the relevant conduct . . . the 

purchase or sale of foreign securities . . . occurred abroad and therefore is not governed by 

federal law.”  Id. at *11. 

 In sharp contrast, the transaction at issue here involved purposeful and extensive 

transactional activity by Goldman, including the Goldman subsidiary GSI, in New York, activity 

that culminated in the sale by Goldman of the swaps from its New York office.  Indeed, on the 

allegations pleaded and proffered here, virtually every aspect of the transaction on Goldman’s 

side of the deal – whether Goldman is best described as the seller of the swap or the purchaser of 

10 
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credit support2 – took place in New York.  Goldman conceived, assembled, marketed, and sold 

the Timberwolf CDO as a U.S. registered securities broker-dealer entirely from New York.  

Equally, Goldman conceived, offered to BYAFM, agreed, executed, and documented the specific 

swaps at issue in this case in New York.  Under Morrison, the complaint plainly alleges a 

domestic transaction.3

A. Morrison Does Not Require Both Parties to Engage in the Transaction in the 
United States. 

 As an initial matter, it is plain on the face of § 10(b), and under Morrison’s construction 

of it, that the statute does not require that both seller and purchaser act here.  As Morrison 

recognizes, § 10(b) prohibits fraud “in connection with the purchase or sale” of a security in the 

United States.  Put differently, there must be fraud in connection with a domestic purchase or 

fraud in connection with a domestic sale, but self-evidently not both.  The use of the disjunctive 

“or” thus conveys that only one of the trading parties – the party alleged to have committed the 

fraud – must have engaged in the trade in the United States.  Goldman simply ignores the 

disjunctive language and misleadingly misquotes Morrison as holding that the statute requires 

both a domestic “purchase and sale.”  Def. Mem. at 9 (emphasis added).  Contrary to Goldman’s 

self-serving misquotation, however, the statutory language, and the language used in Morrison, 

is “purchase or sale.” 

                                                        
2 While under swap “confirmations” nomenclature Goldman (acting through GSI) is listed as the “protection buyer” 
and BYAFM as the “protection seller,” the substance of the transaction was a sale by Goldman of interests in 
Timberwolf to BYAFM. 
3 Under Morrison, it is entirely proper for this Court to examine the facts necessary to establish where Goldman’s 
side of the transactions took place, and examining these facts does not resurrect the now disapproved “conduct and 
effects” test.  The issue before this Court under Morrison is the locus of the transaction, not where the fraudulent 
conduct took place or where its effects were felt.  When the locus is in dispute, the Court is required to consider the 
relevant facts that would establish the place of transaction. 

11 
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 Moreover, nothing else in either Morrison or the 1934 Exchange Act remotely suggests 

that § 10(b) applies only when both the purchase and sale take place in the United States.  Such a 

rule would categorically deprive foreign victims of any remedy when they are defrauded by 

domestic sellers of securities, including U.S. registered securities dealers such as GSC, even 

though the federal securities laws are plainly designed to regulate the conduct of U.S. securities 

dealers.  While Morrison refocused the relevant inquiry from “conduct and effects” to the locus 

of the securities transaction itself, it cannot reasonably be suggested, as Goldman appears to 

contend, that Morrison intended to allow U.S. securities dealers to defraud foreign counterparties 

with impunity so long as the foreign purchaser can be maneuvered to take the “last act” in the 

transaction outside the United States. At minimum, the purpose of the U.S. securities laws is to 

prevent securities fraud from being committed by U.S. purchasers or sellers of securities.  

Morrison only requires that the defrauding party engage in the securities transaction in the 

United States. 

B. Goldman, Acting Through GSI, Engaged in the Timberwolf Credit Default 
Swaps Transaction in New York. 

Goldman argues that the swaps at issue here cannot satisfy Morrison “given the crystal 

clear transaction documents and the transaction parties’ respective non-U.S. locations.”  Def. 

Mem. at 9.  Yet Goldman makes this contention only by ignoring the complaint’s allegations and 

disregarding what the transaction documents actually say.  These allegations and documents 

plainly show that GSI engaged in these swaps with BYAFM not from England but from the 

United States.  Goldman proposed the swap and proffered GSI as its designated counterparty 

from and through Goldman’s offices, agents, and employees located in New York.  GSI agreed 

to the swap in New York and caused it to be executed on Goldman’s New York trading desk.  

Goldman drafted swap confirmations in New York, delivered them to BYAFM from New York, 

12 
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and asked that signed copies be returned by BYAFM to GSI in New York.  This activity, not 

GSI’s purported place of organization, is what constitutes Goldman’s and GSI’s side of the 

securities transaction, and it all happened in the United States at Goldman’s offices in New York.  

1. The Complaint Alleges that Goldman Engaged in the Swap 
Transactions in New York. 

Goldman stresses GSI’s “citizenship” as a “UK entity registered to do business in 

England,” but it is the place where it engaged in this transaction, not its citizenship, that is 

controlling.  Significantly, while focusing on the purported place of incorporation of GSI, 

Goldman does not challenge the complaint’s allegations regarding the mechanics of how the deal 

was done or that it took place in New York.  Goldman also fails to address its own SEC filings, 

which list GSI as incorporated in New York.  Declaration of Eric L. Lewis (“Lewis Decl.”), 

Ex. 1. 

The complaint alleges that GSI has offices in London but further alleges, as is pertinent to 

this case, that it also has offices in New York, has New York agents and employees, uses New 

York phone numbers, and operates with GSG and GSC in New York.  Moreover, the public 

record demonstrates that GSI conducts business at 85 Broad Street, where GSG and GSC have 

their principal executive offices.  Publicly available data from the SEC expressly identify GSI as 

a New York corporation with a business address as 85 Broad Street, New York.  Id., Ex. 1.  

Similarly, GSI, as recently as March 2009, submitted an “Adherence Letter” to the International 

Swaps and Derivatives Association (“ISDA”) identifying 85 Broad Street, New York, as its 

“contact” address.  Id., Ex. 2.  Not surprisingly, Bloomberg Businessweek identifies GSI as 
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being New York “based,” with offices at 85 Broad Street.  Id., Ex. 3.4  Goldman simply ignores 

these inconvenient facts. 

The complaint further alleges that GSI, GSC, and GSG acted interchangeably, as agents 

of one another, in connection with all transaction-related aspects of Goldman’s side of the 

securities deal with BYAFM, including the initial organization and marketing of the Timberwolf 

CDO itself and the original offer, negotiation of terms, agreement, execution, and documentation 

of the credit default swaps with BYAFM.  The complaint and BYAFM’s further proffer allege 

that the terms of the trade were negotiated by Messrs. Sparks, Ostrem, and Lehman, each of 

whom was based in and acted for Goldman in New York.  GSJBW’s George Maltezos, the only 

Goldman person with any significant role in the transaction who was outside the United States, 

acted merely as a conduit between BYAFM and the Goldman employees in New York.  

Goldman does not even argue that Maltezos’s presence in Australia should affect the analysis, 

nor could it.   

The complaint and proffer further allege that David Lehman was the principal actor on 

Goldman’s side of the transaction, setting the terms upon which Goldman would be willing to 

trade with BYAFM, making the determination to structure the transaction as a swap using GSI as 

the designated Goldman counterparty, causing Goldman traders in New York to prepare a term 

sheet for BYAFM with respect to the trade, agreeing to the trade on behalf of GSI, and thereafter 

causing the trade to be executed by Goldman traders in New York on Goldman’s structured 

                                                        
4 While the Court need not look beyond the complaint’s allegations that GSI engaged in this transaction in New 
York, these exhibits are offered to show that the further allegation that BYAFM proffers, that even GSI holds itself 
out as a New York entity, is well-pleaded and should be accepted as true for purposes of this motion.  They may be 
properly considered in this context.  See Fonte v. Bd. Of Managers of Cont’l Towers Condo., 848 F.2d 24, 26 (2d 
Cir. 1988).  In any event, the exhibits submitted in connection with this opposition are matters of public record of 
which defendants argue the Court can take judicial notice.  See Def. Mem. at 2-3 n.4. 
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product trading desk.  Whether Lehman was wearing a GSG hat, a GSC hat, a GSI hat, or all of 

them at once, all of these activities occurred in New York.  None of them took place in London. 

2. The “Crystal Clear Transaction Documents” Demonstrate that 
Goldman’s Side of the Securities Transaction Took Place in New 
York. 

Goldman argues that the trade Confirmations make “crystal clear” that GSI is a UK 

registered entity.  While Goldman’s own SEC filings put this into doubt, it is simply not relevant.  

These Confirmations do make “crystal clear” a number of facts pertinent under Morrison, 

although the clarity they provide is not as Goldman suggests.  The Confirmations show that 

Goldman, through the vehicle of GSI, engaged in the swaps out of its New York offices.  They 

set forth New York telephone and fax numbers immediately following GSI’s supposed London 

address, numbers that appear to be associated with Goldman’s New York Offices at 85 Broad 

Street.  They direct BYAFM to return signed copies of the Confirmations to GSI at its New York 

fax number.  Finally, they identify GSI as the “calculation agent” and identify the “calculation 

agent city” as New York.5

BYAFM expects that discovery will eventually also reveal other transaction documents 

that will further confirm that New York is where Goldman – GSI included – engaged in this 

transaction and that there was no meaningful participation by London personnel in negotiating or 

concluding this transaction.  For example, the documentation is expected to support BYAFM’s 

allegation that the swaps were “executed” on Goldman’s New York trading desk.  For purposes 

of this motion, however, the allegations made and proffered must be accepted as true that it was 

                                                        
5 The choice of law provision in the Confirmations is irrelevant to the issue of where the swap agreements were 
actually reached. This 10b-5 action is not, as Goldman wrongly contends, a contract claim.  Parties to a securities 
transaction cannot “opt out” of the anti-fraud provisions of federal securities law by inserting a choice-of-law clause 
into a trade confirmation. 
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in New York that Goldman – GSI specifically included – engaged in the activities that constitute 

its side of the securities transaction. 

3. Post-Confirmation of the Swaps, Goldman Has Reaffirmed that It 
Engaged in the Transaction from New York. 

 Even after the transaction was completed, David Lehman continued to act of behalf of 

GSI from his New York office, seeking to negotiate a new agreement to close out the swaps.  

Plainly, Lehman was comfortable playing multiple, simultaneous roles, including as chief 

negotiator for GSI, all the while working from 85 Broad Street.  Under Morrison, it is where the 

party (be it purchaser or seller) engaged in the activities that constitute that party’s side of the 

transaction that matters, and not the party’s citizenship. 

Before this Court, Goldman insists that it operates not as a “monolith” but as a fractured, 

uncoordinated set of independent entities, and it tries to confine the inquiry to the domicile of a 

single company, GSI, its purportedly U.K.-incorporated subsidiary.6  Yet in other settings, 

Goldman has not hesitated to hold itself out as a unified operation conducting business on a 

worldwide basis from its New York headquarters.  This is underscored by the recent testimony of 

David Lehman, the architect of the swaps with BYAFM, before the Financial Crisis Inquiry 

Commission.  On July 1, 2010, Lehman testified on behalf of Goldman Sachs about this 

transaction with BYAFM: 

But to the best of my recollection, the trades we were executing with Basis 
[BYAFM] or other counterparties, or the trades we were doing throughout this 
time period, were consistent with both our marks as well as the prices we were 

, not just AIG. providing to all clients

                                                        
6 Goldman’s objection to BYAFM’s allegation that the various Goldman entities acted in common cause in respect 
of the Timberwolf deal rings particularly hollow in light of the procedural tactic adopted by Goldman in its motion 
to dismiss.  Goldman’s motion has been submitted only by GSC and GSG.  GSI is not even a party to the motion, 
despite the fact that Goldman argues throughout that only GSI’s place of incorporation is relevant to this dispute.  
Once again, Goldman is demonstrating that, with respect to all substantive issues, GSG and GSC speak for the 
group.  GSI’s input would appear, from Goldman’s perspective, to be irrelevant. 
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Lewis Decl., Ex. 4 (emphasis added).  Lehman made clear that the “we” in his testimony – those 

who were “executing with Basis” – were himself and his colleagues at Goldman’s New York 

trading desk.  He did not attempt to shift responsibility to unidentified personnel in GSI’s 

London office.  It was at Goldman’s New York address, the place where Goldman operates its 

structured product trading desk and where Goldman employees Dan Sparks, Peter Ostrem, and 

David Lehman were principally located, that they engaged in this transaction.  

Goldman’s present arguments concerning the post-Morrison scope of § 10(b) also must 

be viewed with skepticism in light of Goldman’s post-Morrison consent to entry of a final 

judgment against it in the ABACUS civil fraud claim brought by the SEC before this Court 

under § 10(b).  For purposes of Morrison, the ABACUS transactions were substantially identical 

to the Timberwolf transaction with BYAFM.  GSC structured the ABACUS CDO, was the initial 

purchaser of the ABACUS securities, and offered the ABACUS securities for sale in the form of 

bonds or swaps both directly and, for foreign buyers, through its selling agent GSI.  IKB, a 

commercial bank headquartered in Germany, bought $150 million of ABACUS notes.  AMRO 

Bank N.V., then one of the largest banks in Europe, entered into an ABACUS-related credit 

default swap agreement with Goldman, apparently via GSI, just as in the BYAFM transaction.  

The final judgment to which Goldman consented requires Goldman to pay $150 million to IKB 

and $100 million to AMRO’s successor.  Goldman surely would not have paid $250 million to 

those foreign purchasers if it had a good faith argument that those sales were not subject to U.S. 

securities laws under Morrison.  Yet Goldman would deny liability here under Morrison for 

what is essentially the same transactional structure. 
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C. The Credit Default Swaps Were “Executed” Within the Meaning of § 3A of 
the 1934 Exchange Act on Goldman’s New York Trading Desk and Not in 
Australia When BYAFM Signed the Swap Confirmations. 

Section 3A(b)(4) of the 1934 Exchange Act, 15 U.S.C. § 78c-1(b)(4), provides that 

references to the “purchase” or “sale” of a “security-based swap agreement” in the Act shall be 

deemed to mean, inter alia, its “execution.”7  Citing this definition, Goldman asserts that 

“execution” means when the last party to act in the matter – that is, the party who “accepts” the 

“offer” made by the other party – signs a formal “confirmation” of the swap agreement.  This 

assertion is created out of thin air, without any attempt to support it from statutory or case law 

authority.  It is unfounded on several grounds. 

First, by reading into the federal statute New York’s “last act” rule, Goldman improperly 

seeks to make the existence of a cause of action under the federal securities laws turn on state 

law contract formation principles.  Yet § 10(b) is a national statute with national application; its 

protection cannot depend upon the nuances of state law.  The Supreme Court has long 

recognized the need for uniformity in its application.  For example, in Lampf, Pleva, Lipkind, 

Prupis & Petigrow v. Gilbertson, 501 U.S. 350 (1991), the Court rejected the approach that some 

lower courts had approved in borrowing state statutes of limitations for purposes of § 10(b) 

claims.   In order to protect the “federal interest in predictability and judicial economy,” the 

Court adopted instead a uniform federal statute of limitations for private suits under § 10(b).  For 

the same reason, this Court should reject a rule that would make the availability of a remedy 

under the U.S. securities laws turn on the vagaries of state law on contract formation.  

                                                        
7 The full provision recites that a “purchase” or “sale” shall be deemed to mean the “execution, termination (prior to 
its scheduled maturity date), assignment, exchange, or similar conveyance of, or extinguishing of rights or 
obligations under, a security-based swap agreement, as the context requires.”  
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Second, even if the “last act” test of state law were the appropriate marker for 

“execution” of a swap agreement under § 3A, the relevant “last act” would not be BYAFM’s 

signing of Confirmations on July 3, 2007.   The “confirmation” of a swap, as that word is used 

by the ISDA, and as it was used here, is not what creates the swap agreement.  As its name 

suggests, a “confirmation” is a document prepared and signed after an earlier binding agreement 

is reached and is used to “confirm” that earlier agreement and elaborate its detailed terms 

consistent with ISDA forms.  The Confirmations at issue here so recite in their first sentence, 

stating that they merely confirm “the terms and conditions of the Credit Derivatives Transaction 

relating to a collateralized debt obligation reference obligation entered into on the Trade Date 

specified below.”  Mot. to Dismiss, Schiller Decl., Ex. 5 & 6.  This recital reflects the generally 

used definitions of both “trade date” and “effective date” in the securities industry, terms with 

which Goldman is doubtless familiar.  According to the ISDA, a transaction’s “trade date” is the 

date on which the contract is formed, and the “effective date” (or “settlement date”) is the date 

on which obligations begin to run for each of the parties.8  In respect of the swaps at issue here, 

the trade date was June 13 and the effective date June 18.  Goldman prepared the written 

Confirmations of these swaps in New York and delivered them to BYAFM in Australia on June 

21; BYAFM signed and returned them to Goldman in New York, as directed, on July 3, 2007.  

There can be no doubt that the parties were bound to the swaps from and after June 13, the date 

when they were agreed by the parties, and neither party was free to avoid the transaction after 

                                                        
8 See ISDA Product Descriptions and Frequently Asked Questions, Definition: Trade Date, 
http://www.isda.org/educat/faqs.html#5 (last visited Aug. 24, 2010) (“The trade date is the date on which the parties 
agree to the terms of a contract.  The effective date is the date on which the parties begin calculating accrued 
obligations, such as fixed and floating interest payment obligations on an interest rate swap.”). 
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June 13 simply because a written confirmation had not been signed.9  Goldman well knows that 

it could not function as a business if the rule were otherwise.  It could not enter into securities 

trades knowing that its counterparty was free to repudiate the agreed-upon trade at any time so 

long as a written “confirmation” had not been signed.10  In short, BYAFM’s signing of the 

Confirmations has nothing to do with the “execution” of the swap agreements within the 

meaning of § 3A.  

Third, the word “execution,” on which Goldman places such great reliance, in any event 

does not mean “signing by the parties,” either of a confirmation or of the prior agreement it 

confirms.  The word “execute” is not defined in § 3A, but it is used in the same context in § 6 of 

the Commodity Exchange Act, a statute that is comparable in the commodities setting to the 

1934 Exchange Act in the securities setting, and its use in that statute clarifies its meaning here.  

Section 6 makes it “unlawful for any person to offer to enter into, to enter into, to execute, to 

confirm the execution of . . . a contract for the purchase or sale of a commodity for future 

delivery” in violation of the provisions of the Act.  Commodity Exchange Act § 6, 7 U.S.C. § 6 

(2010) (emphasis added).  Plainly, the term “to execute” is used in the Commodity Act to mean 

an act distinct from the immediately preceding term (“to enter into” a trade) and distinct as well 

from the immediately succeeding term (“to confirm the execution” of the trade).  Language in 

ct, where Congress was legislating concerning swaps, should be § 3A of the 1934 Exchange A

                                                        
9 The ISDA Master Agreement also expressly anticipates that swap deals will be agreed and become final and 
binding before any written “confirmation” is signed.  Section 9(e)(ii) of the ISDA Master Agreement provides that 
“the parties intend that they are legally bound by the terms of each Transaction from the moment they agree to those 
terms (whether orally or otherwise)” and calls for a “confirmation” to be entered into “as soon as practicable.”  Mot. 
to Dismiss, Schiller Decl., Ex. 8. 
10  As noted in The Wharf (Holdings) Ltd. v. United Int'l Holdings, Inc., 532 U.S. 588, 595 (2001), Rule 10b-5 
covers oral contracts for the sale of securities which “are sufficiently common that the Uniform Commercial Code 
and statutes of fraud in every State now consider them enforceable.”  N.Y. UCC § 8-113 provides that “a contract or 
modification of a contract for the sale or purchase of a security is enforceable whether or not there is a writing 
signed or record authenticated by a party against whom the enforcement is sought.” 
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construed consistently with Congress’ use of precisely the same term in the Commodity 

Exchange Act.  See, e.g., Saxe v. E.F. Hutton & Co., 789 F.2d 105, 109 (2d Cir. 1986) (courts 

look to securities laws to interpret similar provisions in the Commodity Exchange Act).  Cf. 

Merrill Lynch, Pierce, Fenner & Smith Inc. v. Rajcher, 609 F. Supp. 291, 293 (S.D.N.Y. 1985) 

(referring to “transactions executed by the plaintiff through its New York trading desk”) 

(emphasis added). 11

As BYAFM has proffered, “execution” in this setting refers to the series of necessary 

steps taken by a securities dealer like Goldman to effect the swap transaction through the 

appropriate trading systems, transferring that portion of the Timberwolf risk off its books and 

placing that risk on BYAFM.  As with the rest of the complaint, this well-pleaded allegation as 

to the meaning of “execution” in connection with this transaction must be accepted as true for 

purposes of this motion.   

Goldman’s suggestion that “execution” in this context means affixing a signature on a 

trade confirmation is particularly disingenuous given that Goldman actively markets on its 

website an Execution Service that provides Order and Execution Management and operates a 

subsidiary, Goldman Sachs Execution and Clearing.  Goldman knows the meaning of 

“execution” when used in this setting.  See Goldman Sachs Electronic Trading Signature 

Program, http://gset.gs.com/offering/signatureProgram.asp?content=Management (last visited 

Aug. 24, 2010).  And it knows that “execution” of the swaps at issue here took place in New 

York. 

                                                        
11 The newly passed Dodd-Frank Wall Street Reform and Consumer Protection Act (Pub. L. 111-203) also uses the 
terms “execute” and “execution” to mean effect or implement the relevant trade.  For example, § 723 (Clearing), 
part (a)(8) of the new legislation provides that execution of a swap requires the parties to: “(i) execute the 
transaction on a board of trade designated as a contract market under section 5; or (ii) execute the transaction on a 
swap execution facility registered under 5h or a swap execution facility that is exempt from registration under 
section 5h(f) of this Act.” 
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D. The Economic Reality of the Instant Transaction Is a Sale by GSC from New 
York of Interests in the Timberwolf CDO in Which the GSI Swaps Were 
Merely the Vehicle for Financing. 

 As a matter of form, the securities transaction at issue is the two credit default swaps 

between GSI and BYAFM.  As shown above, that transaction readily meets the Morrison test.  

But there is an alternative and more accurate way of viewing the actual transaction at issue, and 

nothing in Morrison requires a court to ignore the reality of the transaction and instead elevate 

form over substance in determining the transaction’s locus.  The credit default swaps should not 

be seen in isolation from the larger securities transaction for which the swaps were merely the 

financing vehicle.   

 As the complaint alleges, the economic substance of the transaction was a sale by GSC to 

BYAFM of interests in the Timberwolf CDO, financed by “pay as you go” credit default swaps.  

Goldman created and structured Timberwolf to “clean out its leftover positions,” and to provide 

an opportunity to short the market on sub-prime CDOs at a time when Goldman was predicting a 

substantial drop in market prices.  Compl. ¶¶ 5-7.  There were weeks of negotiations between 

BYAFM and Goldman concerning Goldman’s interest in selling BYAFM two tranches of the 

Timberwolf 2007-1 CDO.  See, e.g., id. ¶¶ 63-97, 118-127.  It is only in the latter part of that 

negotiation that Goldman proposed use of the credit default swaps as a financing vehicle for 

BYAFM’s investment in Timberwolf, in which the swaps would mirror the performance of the 

CDO.  In its motion, Goldman ignores the first 137 paragraphs of the complaint, which clearly 

allege that this was in substance a sale by Goldman of two tranches of Timberwolf to BYAFM. 

 For obvious reasons, Goldman narrows its focus to the swaps alone because it sees them 

as its only chance to inject any argument for a non-U.S. locus: GSI’s purported incorporation in 

England.  But the complaint passes even that narrower test under Morrison.  If the focus is 

shifted to the economic substance of this transaction, where it belongs, there would be nothing 
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for Goldman even to argue.  Every step Goldman took to bring about the sale of Timberwolf 

interests to BYAFM took place right here in New York.    

CONCLUSION 

In sum, BYAFM’s complaint properly alleges a basis for concluding that: (i) GSI agreed 

to these credit default swaps, and otherwise engaged in the “purchase” or “sale” of these swaps 

from and through offices, agents, and employees located in New York; (ii) the swap transactions 

were “executed” by Goldman traders, through Goldman’s trading desk, in New York, and, in any 

event, (iii) GSI was acting at all times as an agent for a disclosed principal, GSC, in New York, 

where GSC orchestrated the sale of Timberwolf interests to BYAFM.  Any of these facts 

standing alone is sufficient to bring the transactions within the protection of § 10(b).  Goldman’s 

tactical maneuvering and studied evasiveness regarding the actual facts of the transaction should 

not be sanctioned by this Court.  Goldman concocted, marketed, and sold this infamously toxic 

security to BYAFM in New York.  Goldman’s motion to dismiss under Morrison should be 

denied. 
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