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PRELIMINARY STATEMENT 

Settling Plaintiffs and the Company (also referred to as “Aetna” herein) respectfully 

submit this Memorandum of Law in support of their Joint Motion for Preliminary Certification 

of the Proposed Settlement Classes, Preliminary Approval of the Proposed Settlement, and 

Approval of the Form and Manner of Notice to the Settlement Classes.1   

The Proposed Settlement—attached hereto as Exhibit A—is the culmination of more than 

five years of litigation and extensive settlement negotiations regarding wide-ranging claims 

asserted by subscribers, and providers against Aetna in the Actions.  Plaintiffs, on behalf of 

putative nationwide classes of Aetna subscribers and out-of-network providers, have challenged 

Aetna’s use of the Ingenix databases, as well as other reimbursement practices.  Aetna has 

denied, and has vigorously defended against, all of these claims and allegations.       

The Settlement resulted from arm’s-length negotiations by experienced counsel, 

including more than ten sessions with an experienced mediator and retired federal judge, the 

Honorable Nicholas Politan.  This Settlement is the product of protracted and challenging 

negotiations by counsel committed to the interest of their clients; it is not a product of collusion.  

If approved, the Settlement will provide significant benefits to members of both Settlement 

Classes—Subscriber Class Members and Provider Class Members—in exchange for dismissal of 

the Actions with prejudice and broad releases of claims.  As described below, the proposed 

Settlement Classes satisfy the requirements of Rule 23.  The terms of the Settlement Agreement 

satisfy the standards for preliminary approval.  In addition, the proposed form and manner of 

notice to the Settlement Class Members are adequate to apprise them of their rights and 

obligations under the Settlement Agreement.  The Court therefore should grant the Parties’ Joint 

                                                 
1 Capitalized terms in this Memorandum are defined in the Settlement, and those 
definitions are adopted and applied herein. 
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 2 

Motion and enter the proposed Preliminary Approval Order attached as Exhibit D to the 

Settlement Agreement.  A separate copy of the proposed Order has been enclosed for the Court’s 

convenience. 
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 3 

 

FACTUAL AND PROCEDURAL BACKGROUND 

I. STATUS OF THIS LITIGATION 

The Actions include multiple class actions filed against Aetna by subscribers, providers, 

and association plaintiffs, beginning in 2007.  In 2009, several of those Actions were 

consolidated in this Court by the Judicial Panel on Multidistrict Litigation, and thereafter several 

additional Actions were transferred to this Court.  This Court has presided over the consolidated 

MDL proceeding, captioned In re Aetna UCR Litigation, Civil Action No. 07-3541(SRC)(PS) 

(MDL 2020).  Plaintiffs allege generally that Aetna (and various alleged co-conspirators) 

improperly used third-party databases—specifically, the Ingenix databases—to systematically 

and uniformly underpay claims involving services and supplies provided to Aetna plan members 

by out-of-network providers.  The Actions also challenge other methods by which Aetna 

calculated out-of-network reimbursement rates, and they claim that Aetna failed to properly 

disclose its methods for calculating out-of-network reimbursement rates.  According to Plaintiffs, 

Aetna’s practices violated the Employee Retirement Income Security Act (“ERISA”), the 

Racketeer Influenced and Corrupt Organizations (“RICO”) Act, and the Sherman Antitrust Act, 

as well as state law.  

This Court has presided over extensive proceedings in the Actions.  The parties briefed 

Aetna’s motion to dismiss and plaintiffs’ motion for class certification (addressing both the 

putative Subscriber and Provider Classes).  In addition, both fact and expert discovery in these 

Actions have been completed.  Discovery included the production of millions of pages of 

documents and massive amounts of claim data, dozens of depositions of fact witnesses, and 

multiple reports and depositions by six different experts.  Through these proceedings, the Parties 

have had ample opportunity to explore the merits of their claims and defenses in the Actions. 
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II. THE SETTLEMENT AGREEMENT 

The Settlement is the product of multiple mediation sessions involving an independent 

mediator, as discussed above, as well as extensive negotiations involving experienced counsel.  

Key components are discussed below. 

A. The Proposed Settlement Classes 

The Settlement Agreement covers two Settlement Classes: the Subscriber Settlement 

Class and the Provider Settlement Class.  The Provider Settlement Class is defined as Persons 

who, at any time from June 3, 2003 through the Preliminary Approval Date,2 (i) were Out-of-

Network Health Care Providers3 or Out-of-Network Health Care Provider Groups4; (ii) provided 

                                                 
2 “Preliminary Approval Date” means the date the Preliminary Approval Order is entered 
by the Court.  See Settlement Agreement § 1.33. 

3 “Out-Of-Network Health Care Provider” means any health care provider who did not 
have a valid written contract with the Company to provide Covered Services or Supplies to Plan 
Members when the health care provider provided Covered Services or Supplies to a Plan 
Member.  Without limiting the foregoing, “provider” includes any and all of the following: 
physician, podiatrist, chiropractor, orthodontist, psychologist, psychiatrist, physical or 
occupational therapist, acupuncturist, laboratory technician, optometrist, social worker, physician 
assistant, nurse, midwife, nurse practitioner, nurse anesthetist, nutritionist, orthotist, prosthetist, 
audiologist, dentist, dental hygienist, oral surgeon, counselor, therapist, durable medical 
equipment provider, laboratories, pharmacist, pharmacy, respiratory therapist, surgical assistant, 
speech or hearing specialist, or speech pathologist.  See id. § 1.26.  

4 “Out-Of-Network Health Care Provider Group” means a corporation, partnership, or 
other distinct legal entity that did not have a valid written contract with Company to provide 
Covered Services or Supplies to Plan Members when it provided or billed for Covered Services 
or Supplies to a Plan Member.  An Out-Of-Network Facility is also an Out-Of-Network Health 
Care Provider Group, but only to the extent that: (a) bills submitted by the Out-Of-Network 
Facility for Covered Services or Supplies provided by an Out-Of-Network Health Care Provider; 
or (b) (i) the Allowed Amount for the Out-Of-Network Facility’s fees or charges for Covered 
Services or Supplies was based on the Ingenix Databases and (ii) those Covered Services or 
Supplies were provided to a Plan Member whose Plan was sitused or based in the State of New 
Jersey.  See id. § 1.27.  
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Covered Services or Supplies5 to Plan Members6; and (iii) whose resulting claims for 

reimbursement included Partially Allowed Claims7.  See Settlement Agreement § 1.37.  The 

Subscriber Class is defined as Persons who, at any time from March 1, 2001 through the 

Preliminary Approval Date, (i) were Plan Members; (ii) received a Covered Service or Supply 

from an Out-of-Network Health Care Provider or Out-of-Network Health Care Provider Group; 

and (iii) whose resulting claims for reimbursement included Partially Allowed Claims.  See id. 

§ 1.50. 

B. The Settlement Terms  

The proposed Settlement has a value of up to $120 million.  That total includes a 

guaranteed payment by Aetna of $60 million to a General Settlement Fund and up to $60 million 

in additional monies, depending on how many Settlement Class Members submit valid claims, to 

be paid by Aetna to two prove-up funds.  In exchange for these significant benefits to Settlement 

Class Members, all claims against Aetna in the Actions are being dismissed with prejudice, and 

the Settlement Classes will provide a broad release of Released Claims against Aetna and all 

other Released Persons.8 

                                                 
5 “Covered Services or Supplies” means those health care services and supplies for which a 
Plan Member is entitled to receive coverage under the terms and conditions of his or her Plan.  
See id. § 1.14. 

6 “Plan Member” means an individual enrolled in or covered by a Plan insured or 
administered by the Company.  See id. § 1.32. 

7 “Partially Allowed Claim” means any claim line for a Covered Service or Supply 
provided to a Plan Member that is not a Denied Claim and for which the Allowed Amount is less 
than the amount billed by the provider.  Partially Allowed Claims must relate to services 
provided to a Plan Member by an Out-Of-Network Provider or an Out-Of-Network Provider 
Group.  See id. § 1.28. 

8
 “Released Claims” means any and all manner of claims, actions, causes of action, 

arbitrations, damages, debts, demands, duties, judgments, liabilities, losses, obligations, 
penalties, liquidated damages, proceedings, agreements, promises, controversies, costs, expenses, 
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1. The General Settlement Fund 

The Settlement establishes a General Settlement Fund of $60 million.  Members of the 

Subscriber and Provider Settlement Classes will be entitled to a pre-determined reimbursement 

amount from the General Settlement Fund—up to $40 per year that they are eligible, subject to a 

pro rata reduction, as explained in the Settlement—if they timely submit a Claim Form to the 

Settlement Administrator.  In addition, attorneys’ fees, administration costs, and service 

payments to the Representative Plaintiffs will be paid out of the General Settlement Fund.  See 

Settlement Agreement § 9. 

2. The Subscriber Prove-Up Fund 

The Settlement also establishes a Subscriber Prove-Up Fund of up to $40 million to be 

paid to Subscriber Class Members who submit timely and valid prove-up claims for 

reimbursement.  To receive a payment under this fund, a Subscriber Class Member needs to 

submit a completed Claim Form, as well as supporting documentation showing receipt and 

payment of specific Balance Bills, for each eligible claim under the Settlement.  Payments under 

this fund will be calculated based on 5% of the Allowed Amount on eligible claims (or 3% for 

                                                                                                                                                             
attorneys’ fees, and suits of every nature and description whatsoever, whether based on federal, 
state, provincial, local, foreign, statutory, or common law or any other law, rule, or regulation, in 
the United States, whether fixed or contingent, accrued or unaccrued, liquidated or unliquidated, 
at law or in equity, matured or unmatured, known or unknown, foreseen or unforeseen, whether 
class or individual in nature, that each Settling Plaintiff and each Settlement Class Member, or 
any of them, have now or ever had against any Released Person that have been or could have 
been asserted by Settling Plaintiffs or Settlement Class Members, directly or derivatively, in the 
Actions, or any other forum, through and including the date of the entry of the Preliminary 
Approval Order, and based on, or in any way relating to the conduct, events, facts, transactions, 
occurrences, acts, representations, omissions, or other matters set forth, alleged, embraced, or 
otherwise referred to or alleged in the Complaint up to and including the date of the entry of the 
Preliminary Approval Order.  Released Claims include, without limitation of the foregoing, any 
claims by Releasors challenging use of the Ingenix Databases, a percentage of Medicare, Fair 
Health, Average Wholesale Price (“AWP”), adjustments for assistant surgeon charges, 
adjustments for co-surgeon charges, adjustments based on multiple surgical procedures, and 
behavioral health tiering policies.  See id.§ 1.42. 
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certain claims) with valid supporting document, subject to a possible pro rata reduction 

discussed in the Agreement.  Other information about these funds, as well as the eligibility and 

documentation requirements, is reflected in Section 10.1 of the Settlement.   

3. The Provider Prove-Up Fund 

The Settlement also establishes a Provider Prove-Up Fund of up to $20 million to be paid 

to Provider Class Members who submit timely and valid prove-up claims for reimbursement.  To 

receive a payment under this fund, a Provider Class Member needs to submit a completed Claim 

Form, as well as supporting documentation showing that Balance Bills were sent to Plan 

Members, and remain unpaid, for each eligible claim under the Settlement.  Provider Class 

Members also need to demonstrate Assignments.  Payments under this fund will be calculated 

based on 5% of the Allowed Amount on eligible claims (or 3% for certain claims) with valid 

supporting document, subject to a possible pro rata reduction discussed in the Agreement.  Other 

information about these funds, as well as the eligibility and documentation requirements, is 

reflected in Section 10.2 of the Settlement.   

4. Treatment of Balances Remaining in Funds 

If the General Settlement Fund is not exhausted after the payment of all claims for 

reimbursement, fees, and expenses, its remaining funds will be allocated equally to the 

Subscriber and Provider Prove-Up Funds.  However, if one Prove-Up Fund is exhausted and the 

other is not, the remaining funds from the General Settlement Fund will be allocated to the 

exhausted Prove-Up Fund.  See Settlement Agreement § 9.7.   

Aetna’s obligation to pay out monies under the two Prove-Up Funds will be limited to 

eligible claims with the necessary supporting documentation, up to the amounts established for 

these funds under the Settlement.  If the Subscriber Prove-Up Fund is not exhausted after all 
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claims have been paid, and if the eligible claims submitted to the Provider Prove-Up Fund 

exceed the amount allocated to it, up to $5 million from the Subscriber Prove-Up Fund will be 

allocated to the Provider Prove-Up Fund.  See id. § 10.1(g).  If the Provider Prove-Up Fund is 

not exhausted after all claims have been paid, and if the eligible claims submitted to the 

Subscriber Prove-Up Fund exceed the amount allocated to it, up to $5 million from the Provider 

Prove-Up Fund will be allocated to the Subscriber Prove-Up Fund.  See id. § 10.2(g).  Subject to 

the foregoing, if either Prove-Up Fund is not exhausted after any allocations discussed above, 

any remainder shall remain with Aetna and will not be paid out under the Settlement.  

5. Dismissal and Release of Claims 

The Settlement Agreement also provides that all Settlement Class Members who have not 

made valid and timely elections to exclude themselves from the Settlement Class will fully and 

finally release and discharge forever the Released Persons9 from the Released Claims.  See id. 

§ 13.  Released Claims include, without limitation, any claims challenging use of the Ingenix 

Databases, a percentage of Medicare, Fair Health, Inc., Average Wholesale Price (“AWP”), 

adjustments for assistant surgeon charges, adjustments for co-surgeon charges, adjustments 

based on multiple surgical procedures, and behavioral health tiering policies. See id. §§ 1.42, 

                                                 
9
 “Released Persons” means: (a) the Company and each of its present and former parents, 

present and former Subsidiaries, present and former divisions and Affiliates and each of their 
respective current or former officers, directors, employees, and attorneys (and the predecessors, 
heirs, executors, administrators, legal representatives, successors and assigns of each of the 
foregoing); (b) any third-party administrators or other third parties contracted to provide services 
or products to the Company in connection with the processing of Released Claims or the 
administration of any Plan under which reimbursement for Released Claims was sought; and (c) 
any third-party health benefit plans or their plan sponsors (including, without limitation, any self-
funded plans and any employers sponsoring them), whether sponsored by employers or other 
organizations, for which benefits were insured or administered by the Company.  See Settlement 
Agreement § 1.41. 
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13.1.   If this Court approves the Settlement Agreement, the Parties will jointly apply for orders 

dismissing any actions against the Company related to the Released Claims.  See id. § 16. 

Case 2:07-cv-03541-SRC-PS   Document 839-1   Filed 12/07/12   Page 13 of 26 PageID: 43914



 10 

 

LEGAL ARGUMENT 

I 

 

THE PROPOSED SETTLEMENT CLASSES 

SATISFY THE REQUIREMENTS OF RULE 23 

 

The Court should preliminarily certify the Subscriber Settlement Class and the Provider 

Settlement Class for settlement purposes because both settlement classes meet all applicable 

requirements of Rule 23.  See Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 620 (1997) 

(“Confronted with a request for settlement-only class certification, a district court need not 

inquire whether the case, if tried, would present intractable management problems . . . for the 

proposal is that there be no trial. But other specifications of the rule . . . demand undiluted . . . 

attention in the settlement context.”).  In analyzing Rule 23’s elements, this Court “may take the 

terms of the proposed settlement into consideration.  The central inquiry . . . is the adequacy of 

representation.”  In re Cmty. Bank of N. Va., 418 F.3d 277, 300 (3d Cir. 2005). 

A. The Settlement Classes Are Sufficiently Numerous 

The proposed Settlement Classes satisfy Rule 23(a)’s numerosity requirement.  “No 

minimum number of plaintiffs is required to maintain a suit as a class action, but generally if the 

named plaintiff demonstrates that the potential number of plaintiffs exceeds 40, the first prong of 

Rule 23(a) has been met.”  Stewart v. Abraham, 275 F.3d 220, 226-27 (3d Cir. 2001).  Here, 

based on documents produced in discovery, the number of potential members of each Settlement 

Class far exceeds forty.  Thus, the numerosity requirement is satisfied. 

B. There Are Common Questions of Law and Fact 

The proposed Settlement Classes also satisfy Rule 23(a)’s commonality requirement for 

settlement purposes only.  “[A] finding of commonality does not require that all class members 
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share identical claims.”  In re Warfarin Sodium Antitrust Litig., 391 F.3d 516, 530 (3d Cir. 2004) 

(quotation marks omitted).  “The commonality requirement will be satisfied if the named 

plaintiffs share at least one question of fact or law with the grievances of the prospective class.”  

Stewart, 275 F.3d at 227 (quotation marks and emphasis omitted).   

Here, several common questions of fact and law exist.  They include whether 

reimbursements paid to the Settlement Classes were fixed at levels below those that would 

prevail in a competitive market and whether Aetna’s use of the Ingenix data or any other data to 

calculate usual, customary, or reasonable rates violated ERISA, RICO, or the Sherman Antitrust 

Act.  Thus, the proposed Settlement Classes satisfy the commonality requirement. 

 C. The Representative Plaintiffs’ Claims Are Typical 

Rule 23(a)(3)’s “typicality requirement is designed to align the interests of the class and 

the class representatives so that the latter will work to benefit the entire class through the pursuit 

of their own goals.”  In re Warfarin Sodium, 391 F.3d at 531 (quotation marks omitted).  “A 

named Plaintiff’s claims are typical where each class member’s claims arise from the same 

course of events and each class member makes similar legal arguments to prove the defendant’s 

liability.”  Jones v. Commerce Bancorp, Inc., No. 05-5600, 2007 WL 2085357, at *3 (D.N.J. July 

16, 2007).   

  The Representative Plaintiffs for the Subscriber Class—John Seney, Jeffrey M. 

Weintraub, and Alan John Silver—are typical of the members of the Subscriber Class.  They 

challenge Aetna’s use of the Ingenix database and a number of other methodologies to calculate 

reimbursements for services by Out-Of-Network Health Care Providers and Provider Groups, as 

well as the Company’s disclosures and related practices concerning those reimbursements.   
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Likewise, the claims of the Representative Plaintiffs for the Provider Class—Dr. Alan B. 

Schorr, M.D., Dr. Frank G. Tonrey, M.D., Dr. Carmen M. Kavali, M.D., and Brian Mullins, 

M.S., P.T—are typical of all Provider Class members’ claims.  Both the Representative Plaintiffs 

and the absent class members challenge Aetna’s methods for calculating reimbursements owed 

to Out-Of-Network Health Care Providers or Out-Of-Network Health Care Provider Groups for 

medical care rendered to members of the Subscriber Class.  These similarities satisfy the 

typicality requirement. 

D. The Representative Plaintiffs Have Fairly and Adequately Protected the 

Interests of the Settlement Classes 

The Representative Plaintiffs “fairly and adequately protect the interests of the class.”  

Fed. R. Civ. P. 23(a)(4).  The adequacy inquiry “assures that the named plaintiffs’ claims are not 

antagonistic to the class and that the attorneys for the class representatives are experienced and 

qualified to prosecute the claims on behalf of the entire class.”  Beck v. Maximus, Inc., 457 F.3d 

291, 296 (3d Cir. 2006) (citation and quotation marks omitted).  Here, the Representative 

Plaintiffs and the Classes they represent share common interests with respect to their challenges 

to Aetna’s reimbursement practices.  Further, Class Counsel are experienced class-action 

litigators familiar with the legal and factual issues involved.  

E. The Proposed Class Satisfies the Predominance and Superiority 

Requirements  

 The proposed Settlement Classes also satisfy Rule 23(b)’s two requirements.  First, the 

common questions discussed above predominate over individual questions.  See In re The 

Prudential Ins. Co. of Am. Sales Practice Litig., 148 F.3d 283, 314 (3d Cir. 1998).   

Second, class adjudication of Plaintiffs’ claims would also be superior to individual trials.  

The class action mechanism is superior to its alternatives, particularly with respect to 

settlements, because it ensures that the claims of the absent class members will be resolved 

Case 2:07-cv-03541-SRC-PS   Document 839-1   Filed 12/07/12   Page 16 of 26 PageID: 43917



 13 

efficiently.  O’Brien v. Brain Research Labs, LLC, No. 12-204, 2012 WL 3242365, at *9 (D.N.J. 

Aug. 9, 2012) (finding superiority because, inter alia, “denying certification would require each 

consumer to file suit individually at the expense of judicial economy”).  Absent class 

certification, many members of the Settlement Classes would go uncompensated because they 

would lack adequate monetary incentives to pursue their claims individually.  See id. (finding 

superiority because, inter alia, it was “not apparent that the money potentially recoverable by an 

individual class member as compared to the cost to pursue recovery through a lawsuit [wa]s 

sufficient to make individual litigation a realistic possibility”).  Because the proposed Settlement 

Classes meet the requirements of Rule 23(a) and 23(b)(3), they should be certified.  

For all these reasons, the Settlement Classes meet all applicable requirements of Rule 

23(a) and (b).  The Court should therefore enter an order certifying the Settlement Classes. 
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II 

 

THE SETTLEMENT SATISFIES THE 

CRITERIA FOR PRELIMINARY APPROVAL 

 

The Court should also preliminarily approve the proposed Settlement Agreement.  

“Review of a proposed class action settlement is a two-step process: preliminary approval and a 

subsequent fairness hearing.”  Jones, 2007 WL 2085357, at *2.  “In the first step of the process a 

court should make a preliminary evaluation of the fairness of the settlement before directing that 

notice be given to the settlement class.”  Smith v. Prof’l Billing & Mgmt. Servs., Civ. No. 06-

4453, 2007 WL 4191749, at *1 (D.N.J. Nov. 21, 2007).  “Preliminary approval is not binding, 

and it is granted unless a proposed settlement is obviously deficient.”  Id. (internal quotation 

marks omitted).  “Preliminary approval is appropriate where the proposed settlement is the result 

of the parties’ good faith negotiations, there are no obvious deficiencies and the settlement falls 

within the range of reason.”  Id.  Each of those factors favors preliminarily approving the 

Proposed Settlement here.  

 First, as discussed above, this Settlement represents the culmination of years of litigation 

and extensive negotiations, including multiple sessions with an experienced, neutral mediator.  

These factors amply demonstrate that the Settlement resulted from good-faith negotiations.  See 

Bredbenner v. Liberty Travel, Inc., Civ. No. 09-905, 2011 WL 1344745, at *10 (D.N.J. Apr. 8, 

2011) (“Participation of an independent mediator in settlement negotiations virtually insures that 

the negotiations were conducted at arm’s length and without collusion between the parties.”) 

(internal quotation marks omitted).  See also Bernhard v. TD Bank, N.A., Civ. No. 08-4392, 2009 

WL 3233541, at *2 (D.N.J. Oct. 5, 2009) (finding that the standards for preliminary approval 

were met where the settlement was the product of  “serious negotiation” between counsel and 
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conducted pursuant to mediation by a retired judge); In re Cigna Corp. Secs. Litig., No. 02-8088, 

2007 WL 2071898, at *3 (E.D. Pa. July 13, 2007) (“[I]t is clear that negotiations for the 

settlement occurred at arm’s length, as the parties were assisted by a retired federal district judge 

who was privately retained and served as mediator.”).   

Second, those extensive proceedings, including extensive fact and expert discovery, gave 

counsel opportunity to adequately assess this case’s strengths and weaknesses—and thus to 

structure the Settlement in a way that adequately accounts for those strengths and weaknesses.  

For example, the Settlement provides two methods for recovery by Settlement Class Members: 

one that requires information in the Claim Form but no supporting documentation, and another 

that provides for payments based on supporting documentation relating to actual Balance Bills.  

This structure—and the fact that it is rooted in the Parties’ exploration of their claims and 

defenses through years of litigation—also supports preliminary approval of the Settlement.  See 

Bernhard, 2009 WL 3233541, at *2 (preliminarily approving a class settlement where the parties 

“had occasion to develop their factual and legal positions through discovery and to prepare briefs 

in support of case dispositive motions practice in the eight months antecedent to the agreement”). 

Third, the proposed Settlement falls well within the range of reason.  There are 

significant funds available to members of both Settlement Classes.  In addition, members of each 

Settlement Class may elect to seek compensation either from the General Settlement Fund, 

without supporting documentation, or from the relevant Prove-Up Fund if they submit timely and 

valid prove-up claims for reimbursement, with the necessary supporting documentation.  

Accordingly, the Proposed Settlement does not unreasonably favor the Representative Plaintiffs 

or any segment of either Settlement Class.   
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Finally, the compensation provided to Settlement Class Members who submit valid 

claims under the Settlement is reasonable given the strength of the claims in this case.  Plaintiffs’ 

claims face numerous obstacles that could foreclose any recovery, including their ability to state 

a claim or certify a class for litigation, their methodologies for calculating damages, the need for 

exhaustion of administrative remedies, and application of plan terms regarding the proper level 

of reimbursement.  Further, although there have already been extensive proceedings in this case, 

numerous procedural steps remain, including pending motions to dismiss, class certification, 

Daubert motions, summary judgment, trial, and the inevitable appeals.  Aetna contests Plaintiffs’ 

claims, and would mount a vigorous defense to those claims at each stage in the proceedings.  

By themselves, those considerations warrant preliminarily approving the Proposed 

Settlement as adequate, fair, and reasonable.  But that result becomes even more appropriate 

when those considerations are viewed—as they must be—in light of the Third Circuit’s 

“explicit[] recogni[tion] with approval” of the “strong presumption in favor of voluntary 

settlement agreements.”  Ehrheart v. Verizon Wireless, 609 F.3d 590, 594 (3d Cir. 2010).  “This 

presumption is especially strong in class actions and other complex cases where substantial 

judicial resources can be conserved by avoiding formal litigation.”  Id. at 595 (quotation marks 

omitted).10  Accordingly, the Settlement is well within the range of reason and satisfies the 

standard for preliminary approval. 

                                                 
10 In re Warfarin, 391 F.3d at 535 (“[T]here is an overriding public interest in settling class 
action litigation, and it should therefore be encouraged”); In re GMC Pick-Up Truck Fuel Tank 

Prods. Liab. Litig., 55 F.3d 768, 784 (3d Cir. 1995) (“The law favors settlement, particularly in 
class actions and other complex cases where substantial judicial resources can be conserved by 
avoiding formal litigation.”); In re Sch. Asbestos Litig., 921 F.2d 1330, 1333 (3d Cir. 1990) (the 
court “encourage[s] settlement of complex litigation “that otherwise could linger for years”). 
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III 

 

THE COURT SHOULD APPROVE THE PROPOSED NOTICE 

 

The Parties also seek this Court’s approval of the notice procedures set out in the 

Settlement.  Under those provisions, Class Counsel will direct the Settlement Administrator to 

send both mailed and published notice to members of the Settlement Classes. The manner in 

which these notices are disseminated, as well as their content, must satisfy Rule 23(c)(2) 

(governing class certification notice), Rule 23(e)(1) (governing settlement notice), and due 

process.  See Zimmer Paper Prods., Inc. v. Berger & Montague, P.C., 758 F.2d 86, 90–91 (3d 

Cir. 1985); Grunewald v. Kasperbauer, 235 F.R.D. 599, 609 (E.D. Pa. 2006).   

Rule 23(c)(2) provides that class members must receive the “best notice that is 

practicable under the circumstances, including individual notice to all members who can be 

identified through reasonable efforts.”  Fed. R. Civ. P. 23(c)(2).  Similarly, Rule 23(e)(1) states 

that “[t]he court must direct notice in a reasonable manner to all class members who would be 

bound by the propos[ed] [settlement].”  Fed. R. Civ. P. 23(e)(1).  “The combination of 

reasonable notice, the opportunity to be heard and the opportunity to withdraw from the class 

satisfy the due process requirements of the Fifth Amendment.”  In re Prudential, 148 F.3d at 

306.   

A. The Proposed Methods for Providing Notice Meet the Requirements for 

Approval 

The Parties propose that the Settlement Administrator mail, via first class postage, 

individual notice to each class member whose address is reasonably ascertainable from Aetna’s 

records.  Further, the Parties propose that the Settlement Administrator publish the notice no 

more than three (3) times in the legal notices section in USA Today and other media sources 
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chosen by Class Counsel.11  These proposed methods of providing notice fully satisfy Rule 23(c), 

Rule 23(e), and due process.  See Zimmer Paper Products, Inc., 758 F.2d at 90 (“It is well settled 

that in the usual situation first-class mail and publication fully satisfy the notice requirements of 

both Fed. R. Civ. P. 23 and the due process clause.”). 

B. The Proposed Content of the Notice Meets the Requirements for Approval 

The proposed content of the notice also satisfies both Federal Rules and due process.  To 

satisfy Rule 23(c)(2), the notice must state “in plain, easily understood language” information 

about “(i) the nature of the action; (ii) the definition of the class certified; (iii) the class claims, 

issues, or defenses; (iv) that a class member may enter an appearance through an attorney if the 

member so desires; (v) that the court will exclude from the class any member who requests 

exclusion; (vi) the time and manner for requesting exclusion; and (vii) the binding effect of a 

class judgment on members under Rule 23(c).”  Fed. R. Civ. P. 23(c)(2).  In addition, Rule 23(e) 

and due process require that notice of a proposed settlement must inform class members about 

the settlement’s general terms, that the class members can seek complete information from the 

court files; and that any class member may appear and be heard at a Fairness Hearing.  See 

Meijer, Inc. v. 3M, Civ. No. 04-5871, 2006 WL 2382718, at *10 (E.D. Pa. Aug. 14, 2006).  

“Although the notice need not be unduly specific the notice document must describe, in detail, 

the nature of the proposed settlement, the circumstances justifying it, and the consequences of 

accepting and opting out of it.”  Id. (internal quotation marks omitted). 

The proposed notice meets these requirements.  The proposed mailed and publication 

notices are written in plain English and describe: (1) the nature of the claims in the case; (2) a 

description of the Settlement Classes; (3) a description of the Settlement and the relief to be 

                                                 
 11  Copies of the proposed notice are attached to Settlement Agreement as Exhibits F and G. 
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provided; (4) the consequences of opting out or remaining in the class; and (5) how to get more 

information from this Court about the Settlement, the parties involved and the procedures to 

follow to object or opt out.  Both notices will include the deadline to object to or opt out of the 

Settlement, and the date of the final Fairness Hearing.  The mailed notice states that class 

members can enter an appearance through counsel if desired.  Accordingly, the content of the 

notices meets all requirements and fully apprises class members about their options.  See In re 

Prudential, 148 F.3d at 328 (finding that notice provided the class members all of the required 

information about their rights and obligations under the settlement agreement).  The Parties 

therefore respectfully move this Court to approve the proposed form and manner of notice to the 

Settlement Classes. 
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IV 

IF THE COURT GRANTS THE PARTIES’ MOTION, 

IT SHOULD ADOPT THE FOLLOWING SCHEDULE 

FOR SUBSEQUENT CLASS-RELATED EVENTS 

 
An Order preliminarily certifying the Settlement Classes and preliminarily approving the 

proposed Settlement Agreement would trigger a series of events designed to inform absent class 

members about the Order.  In the Settlement Agreement, the Parties agreed to a schedule for 

those events.  For the Court’s convenience, the Parties recite the agreed-upon schedule here and 

ask the Court to include these deadlines in any Order granting the Parties’ joint motion.  There 

are blanks in the proposed Preliminary Approval Order to fill in dates for the actual deadlines 

corresponding to the time periods set forth in the Settlement Agreement, which are calculated 

based upon the date the Preliminary Order is signed. 

The agreed-upon schedule begins to run from the date on which this Court enters a 

Preliminary Approval Order.  No later than 14 days after such an Order is entered, the Parties 

must designate to the Court a Settlement Administrator to perform the functions described in the 

Agreement.  See Settlement Agreement § 4(g).  The Settlement Administrator must provide 

Mailed Notice to the last-known address of all Settling Plaintiffs and Settlement Class Members 

within 120 days of Preliminary Approval.  See id. § 4(h).  Before that same deadline, the 

Settlement Administrator must also publish the Published Notice no more than three times in the 

legal notices section in USA Today and one other national newspaper.  See id. § 4(i).  Thus, the 

date 120 days after the date of the Preliminary Approval Order is the “Notice Date.”  See id. 

§ 5.1.  These dates appear in the master schedule in Paragraph 21 of the Preliminary Approval 

Order. 
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Members of the Settlement Classes have 60 days after the Notice Date to object to, or 

Opt-Out of, the Settlement Agreement.  See id. §§ 7.1, 7.2.  To be eligible to receive a payment 

from the General Settlement Fund or one of the Prove-Up Funds, members of the Settlement 

Classes must submit a Proof of Claim Form postmarked within 90 days of the Notice Date.  See 

id. §§ 9.4, 10. 

The Settlement agreement provides that any objections or opt-outs are to be filed and 

served within 60 days after the Notice Date. See id. §§ 7.1, 7.2.  The blanks for those dates 

appear in Paragraphs 16(a), 16(c) and 18 of the Preliminary Approval Order, as well as the 

master schedule in Paragraph 21 of the Order. 

Paragraph 15 of the Preliminary Approval Order provides a blank for a date for the final 

approval hearing, which the parties request to be on or about 75 days after the Notice Date.  See 

id. § 7.4.  The Parties will present at the Settlement Hearing any further evidence necessary to 

secure final approval of the Settlement Order. 
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CONCLUSION 

 For the foregoing reasons, the Parties respectfully ask the Court to certify the proposed 

Classes, preliminarily approve the Settlement, and approve the form and manner of notice to the 

Classes. 
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