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1 P R O C E E D I N G S

2 MR. GOEKE: Could we be heard on the Rule 50

3 motion?

4 Your Honor, we'd like to renew our Rule 50 motion

5 that we made at the close of plaintiffs' case. In addition to

6 that, we'd also like to make a Rule 50 motion that plaintiffs

7 have failed to demonstrate that they were ready, willing and

8 able to perform all conditions precedent to the contract.

9 It's very clear in D.C. law, Stanwood, as well as

10 under the restatement, that a party's duty to pay damages for

11 total breach by repudiation is discharged if it appears after

12 the breach that there would not -- that there would have been

13 a total failure by the injured party to perform his return

14 promise.

15 The undisputed testimony here by Mr. Hummelt is

16 that the terms in the Term Sheet were not met. Section -- the

17 Term Sheet required a minimum cash flow of 6.6 million. Mr.

18 Hummelt testified that there would be 6.3 million at the time

19 of closing. It also required a 1.2 debt service coverage.

20 Mr. Hummelt testified that it would be 1.17. There is no

21 contrary evidence in the record whatsoever. And based upon

22 that we also know that Mr. Haber testified that he understood

23 that they had to meet those terms. Based upon that, Your

24 Honor, we believe there is no dispute and no basis for any

25 reasonable jury to conclude that plaintiffs would have been
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1 ready, willing and able, and certainly that they have not

2 carried their burden in that regard.

3 THE COURT: You don't need to add anything on the

4 record to that? Do you need to add anything to the record on

5 that?

6 MR. HANSEN: We don't, Your Honor.

7 THE COURT: Motion is denied.

8 MR. RYAN: After he's done can we have five minutes

9 to move around?

10 THE COURT: Yes.

11 JURY ESCORTED INTO COURTROOM AT 2:00 P.M.

12 THE COURT: Good afternoon, ladies and gentlemen.

13 You may be seated. Because the plaintiff has the ultimate

14 burden of proof, the plaintiff will argue first, then the

15 defendant will argue, and then the plaintiff gets to speak to

16 you last in rebuttal at the end of the day.

17 Mr. Hansen, you may proceed.

18 MR. HANSEN: Thank you, Your Honor.

19 Good afternoon, ladies and gentlemen. My name is

20 Drew Hansen. I apologize that I've never introduced myself in

21 this case, but this is the first opportunity I've had to speak

22 directly to you. So, along with my partners, Mr. Langham, Mr.

23 Susman, the rest of our team here, it's been our honor to try

24 this case before you.

25 I want to start out by thanking you for being on
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1 this jury. As you've heard, my client, the American

2 Association for Justice, exists to protect the right of trial

3 by jury. We are the only country in the world where if there

4 is a dispute like this it is guaranteed that it's heard by a

5 jury. It's one of the things that distinguishes this country

6 from even other industrialized democracies. The client I

7 represent takes that very seriously.

8 But we know, maybe better than anyone else that,

9 like any other right that is in the Constitution, it's not a

10 free right, and it comes with a price, and you all are the

11 ones who have paid that price for the past 10 days. So we are

12 very, very grateful for that and just wanted to thank you for

13 taking the time and listening carefully and giving us our day

14 in court, because that is what the organization does, and

15 frankly, it's one of the things that the country is founded

16 on.

17 I'm told I'm too soft. Can you all hear me all

18 right? I'll speak up a little and try to check my mic more.

19 The court reporters, Mr. Elliott, the courtroom

20 deputy, the clerks and the judge of course have all been here

21 every day with you, and we're grateful to all of you for

22 making this possible.

23 About a week and a half ago we stood before you and

24 told you that this was a case about whether a bank would have

25 to keep its promise, even if keeping its promise was going to
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1 cost it some money. Wachovia's Sandor Biderman -- you see his

2 photo -- made promises to AAJ about the meaning of the MAC

3 clause and the type of adverse event that would matter enough

4 for it to be triggered.

5 Mr. Biderman told us Wachovia would invoke the MAC

6 clause only if there was a 9/11 type event. If it did invoke

7 the MAC clause, it would stand by AAJ and not leave AAJ at the

8 altar, that it was a big enough bank that it could hold the

9 loan on its balance sheet if it needed to. Mr. Biderman did

10 not deny, you heard him in court, that he said these things to

11 AAJ. Mr. Biderman's superiors, Mr. Tinkey, Mr. Verrone and

12 Mr. Culbreth, none of them claimed Mr. Biderman was not

13 authorized to make these commitments to us.

14 If Wachovia had kept the promises that it made, we

15 would not be here. If they had closed on the loan, we would

16 have moved into the building without an equity partner, we

17 could have started getting to work raising money for the

18 building, putting their names on it, Wachovia would have lost

19 money on the loan. Sometimes it costs money to keep your

20 promises.

21 Instead, what Wachovia did is they broke those

22 promises. They invoked the MAC not because of some 9/11 type

23 event, but because they felt like they were not going to make

24 the money on the loan that they thought they were going to

25 make. That left us at the altar, which is exactly what Mr.
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1 Biderman promised that he would not do.

2 So two months before closing, in a situation where

3 we were going to be out $5 million in a nonrefundable deposit,

4 $10 million in the money we had raised to buy the building,

5 and when we were going to be homeless, we ended up doing this

6 deal with MEPT that puts us at risk of losing all the money we

7 put into the building if they sell it out from under us.

8 As the jury, you have a chance to make this right.

9 You can hold Wachovia accountable for breaking those promises,

10 you can award us damages to put us back where we would have

11 been if they had just done what they told us they would do in

12 the first place.

13 Let's begin with the MAC clause itself. You've

14 seen it many times throughout the trial. It can be invoked

15 only in the event of any material adverse change -- three

16 words that you're probably thinking you'll be happy never to

17 hear again -- in the financial, banking and capital markets

18 that could impair the sale of the loan by lender, as

19 contemplated in the term sheet.

20 When we started this case, many of you probably had

21 the same reaction: What exactly does this mean? I mean,

22 these are not -- this is not the type of language that we use

23 every day or we see every day. That is basically the reaction

24 that Staubach's John Gibb had.

25 You heard him testify he thought the clause was
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1 ambiguous, it wasn't clear to him what it meant. That is why

2 he asked for clarification. The Court has already ruled that

3 the clause is ambiguous. That's why it's your job on the jury

4 to determine what this clause means.

5 Our position throughout this case has been very

6 simple. The clause means what Mr. Biderman told us it means.

7 There has to be a 9/11 type event, something catastrophic,

8 sudden, unforgettable. Everyone knows it. If that happens,

9 there's a material adverse change, Wachovia does not have to

10 make the loan. That's fair.

11 Wachovia's position, as you've heard, is very

12 different. Their position is that if there are just big and

13 bad changes in the market, changes, by which they mean, as

14 their witnesses made clear, that prevent them from being able

15 to sell the loan into a CMBS securitization at a profit -- I

16 mean, that is what they are talking about -- then, they get to

17 walk away.

18 As the jury -- it's not my job to choose between

19 those two. It's your job to choose between those two. You

20 can determine what this clause means. Fortunately, the Court

21 just instructed you on the law that governs how you determine

22 the terms of a contract.

23 Here is what the Court just read. "In determining

24 the terms of a contract" -- let me just note you all are going

25 to have this back in the jury room with you, all printed out,
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1 you can find this in it -- "you should first consider what a

2 reasonable person in the position of the parties would have

3 believed was the meaning of the words. Next, you may consider

4 the circumstances that existed at the time the contract was

5 made, including the apparent purpose of the parties in

6 entering into the contract, the history of negotiations

7 leading up to the contract, and the statements of the parties

8 about their understanding of the contract. In addition, you

9 may consider the statements of any agent for a party about his

10 or her actions in negotiating or drafting the contract, or

11 about his or her understanding of the language of the

12 contract."

13 Let's go through those one by one, apply them to

14 the evidence you've heard. First one. Your task is to

15 determine the meaning of the words. The Judge tells you that

16 you start by looking at what a reasonable person in the

17 position of the parties would have believed was the meaning of

18 the words.

19 The word really that you're looking at interpreting

20 is "material." What does "material" mean in this case? What

21 does it mean in general? It means something that matters.

22 And here, it had to be something that mattered to Wachovia.

23 Because what matters to a small business is not going to be

24 the same thing that matters to a big bank.

25 So what we wanted clarification on is what matters
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1 to a bank like Wachovia. Wachovia's lawyer has suggested that

2 this means just big and bad, or maybe bigger and badder than

3 what came before. That doesn't give us any guidance at all.

4 I mean, those are words that are completely relative to the

5 beholder. I mean, what is material to a little organization

6 as big and bad is not necessarily big and bad to Wachovia

7 Bank.

8 So what the Judge instructs you to do is "material"

9 is determined in light of what Mr. Biderman said would matter,

10 namely, 9/11 type event. Next one, never seen these clauses

11 invoked before. Next one, only invoked on a widespread basis

12 after 9/11. Next one, if the clause is invoked, they will

13 stand by AAJ and not leave them at the altar. Last one,

14 Wachovia was a big enough bank that it could hold the loan on

15 its balance sheet for a time if it had to.

16 That's what a reasonable person in AAJ's position

17 would have believed at the time, because that's what we were

18 told. It's what a reasonable person in Wachovia's position

19 would believe at the time, because that's what he said.

20 Our expert, Mr. Hummelt, testified that the spike

21 in spreads after June 20th was a material adverse change in

22 the marketplace. Let's see the next slide. You can see his

23 testimony. He's asked, would you say that's a material

24 adverse change in the marketplace, a spike in spreads?

25 He says yes. And then he goes on, certainly, sir,
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1 this period after this, after June 20, when it goes up three

2 times that amount. You would certainly say that's a material

3 adverse change in the marketplace, wouldn't you?

4 Yes, of course he would. Throughout this trial we

5 have never denied that in some general sense there were big,

6 bad changes after June 20. I mean, we have been saying that

7 all trial long.

8 It's just not what the parties were talking about

9 when they entered into the contract. Mr. Hummelt was not

10 involved in any negotiations over the MAC clause. Let's see

11 the second half of this slide. Now, you weren't a party to

12 any of the discussions between AAJ and Wachovia, right? Not

13 at all. So you don't bring any insight as to what they

14 intended. No.

15 He's never asked whether there is a 9/11 type

16 event before October 22. I mean, his testimony, it is

17 obviously evidence about one reasonable interpretation of the

18 material adverse change clause.

19 That doesn't end the inquiry, because the real

20 question is what did the parties think based on what was said

21 to each other at the time. That was Mr. Gibb's testimony. He

22 testified that in some general sense there were material

23 adverse changes in the market after they signed the loan. It

24 just wasn't a 9/11 type event that he'd agreed with Mr.

25 Biderman on.
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1 The Judge makes clear that after you consider

2 testimony about the meaning of the words themselves, you go on

3 to consider the surrounding circumstances. That's the next

4 step. Let's go to the next part of the Judge's instruction.

5 "You may consider" -- I'll quote it. "You may consider the

6 circumstances that existed at the time the contract was made,

7 including the apparent purpose of the parties in entering into

8 the contract," closed quote.

9 AAJ's purpose was to get an airtight contract

10 with as few outs as possible. They were about to go

11 nonrefundable on this building, and be homeless. They wanted

12 to know they were locked in.

13 Wachovia's apparent purpose was to have a

14 contract with, as one of their documents said, quote, plenty

15 of outs, closed quote. Their strategy, as you've seen in this

16 case, is you get borrowers on the hook with the Term Sheet

17 that has this exclusivity provision that says you can't go

18 shop the loan. And then, if the market moves in Wachovia's

19 favor, they make a bunch of money, because you're locked in,

20 you have an exclusive agreement with Wachovia. If the market

21 moves the other way, then they are going to MAC you.

22 Wachovia knew AAJ's purpose. They knew we were

23 going hard on that building. We did not know that Wachovia

24 wanted something with plenty of outs, because we were never

25 told that. And we certainly were never told about Wachovia's
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1 business strategy to use the MAC to retrade loans when they

2 felt like they weren't going to make enough money.

3 Next you look at number 3. History of

4 negotiations leading up to the contract. First one. Interest

5 rates were going up before the rate lock agreement was signed.

6 You remember we saw the first Term Sheet from Mr. Biderman had

7 pricing at one level. Then he sent us another one and said

8 pricing has widened out, interest rates are going up, that is

9 why your rate is higher. We knew that, and that's why he told

10 us point 2, only once we rate lock will the interest rate risk

11 be eliminated. He didn't say that after we rate lock,

12 interest rate risk would be reduced or lessened, he said it

13 was going to be eliminated. Once you sign this rate lock

14 agreement, you don't have to worry about interest rate spikes

15 anymore, you are protected.

16 Third thing. Everyone knew in the spring of 2007

17 that the CMBS market was in turmoil. Wachovia knew it because

18 their own executives were talking about the Perfect Storm.

19 That is tab 8 in the first set of tabs in your juror notebook

20 if you want to look after the closing. Staubach and AAJ knew

21 it, not just because they could read about it in the

22 newspaper, but because Mr. Biderman told them. Mr. Biderman

23 sent e-mails to Mr. Gibb on May 3, day after the rate lock

24 agreement was signed, that showed CMBS rates spiking up

25 threefold, problems in the sub-prime market, the rating agency
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1 warnings, the return to highly conservative underwriting.

2 So what Staubach and AAJ needed was some way to

3 distinguish between the big and bad things that everyone knew

4 were happening in the market and something that is a MAC.

5 That's their question. How can we distinguish what we're

6 seeing in the marketplace, spikes and spreads, bad news about

7 sub-prime, turmoil and return to conservative underwriting,

8 from something that is going to allow you to MAC us. That is

9 the context of when Mr. Biderman says it's a 9/11 type event.

10 And that makes perfect sense. The rate lock

11 agreement is there to protect us against interest rate

12 changes, even big ones and even bad ones. That is the whole

13 point of the rate lock agreement. But if something truly

14 cataclysmic happens, like 9/11, they shouldn't have to make

15 the loan. That is totally fair, to see those two things

16 working together like that.

17 It made sense for us to want and for Mr. Biderman

18 to give the comfort of knowing that whatever the MAC was, it

19 had to be an event that everyone would know about. Everyone

20 could identify. We want it to be a singular event, not some

21 gradual impact from a series of events. We needed it to be

22 clearer and definitive, so that there wouldn't be any dispute

23 that it's a MAC.

24 That brings us to the next part of the Judge's

25 instruction. The statements of the parties. I'll read the
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1 instruction to you. You'll see it back there. Quote, "You

2 may consider the statements of the parties about their

3 understanding of the contract. In addition, you may consider

4 the statements of any agent for a party about his or her

5 actions in negotiating or drafting the contract, or about his

6 or her understanding of the language of the contract." Closed

7 quote.

8 Here we know exactly what the statements of the

9 parties were. We have Mr. Biderman's testimony about the MAC

10 that he does not deny.

11 Fifth one. You consider the contract as a whole.

12 You don't look at just one word or two words or four words.

13 The Judge is going to say you shouldn't ignore -- the Judge

14 already said you shouldn't ignore any section of the contract,

15 you shouldn't give undue weight to one section over another

16 section. This is important because of one of the additions

17 that AAJ's lawyers put in the contract. They added -- let's

18 see the next slide -- the phrase, "acting in good faith."

19 Let's see it. There it is on the left side.

20 It's a handwritten addition that AAJ's lawyers put in the

21 contract. That is language that under the Judge's

22 instructions you use to interpret and give light to the rest

23 of the contract.

24 If Wachovia invokes the MAC clause, they have to

25 do so acting in good faith. You heard Mr. Gibb testify this
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1 was a very important provision to him, because it gave him

2 comfort that Wachovia couldn't just treat the MAC clause as a

3 get out of jail free card, rather, they would have to exercise

4 it in good faith.

5 Put this all together then according to legal

6 principles. One, what would a reasonable person think is the

7 meaning of the words? Two, what's the apparent purpose of the

8 parties? Three, what is the history of negotiations? Four,

9 what are the parties' statements? And five, what is the

10 contract as a whole? That is what the Judge has just

11 instructed you is properly what you consider.

12 All these categories of evidence point one way,

13 the MAC clause should be interpreted just like Mr. Biderman

14 said.

15 So let's step back for a moment to talk about

16 this idea that has surfaced in the trial that a MAC cannot be

17 a 9/11 type event because the contract does not say, quote,

18 "9/11 type event," closed quote.

19 As you've just heard from the Judge, it is not

20 the law that you look only at the words on a page. If that

21 were the law, the Judge would not have read you the

22 instructions he just read you about how you properly consider

23 the statements of the parties and the circumstances therein.

24 The Judge told you, you must first look at the words and

25 phrases actually in the contract. And that is exactly right.
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1 We completely agree with that. You have to interpret the

2 words that are there.

3 But you don't stop there. That's why you get to

4 consider the type of evidence that most of this trial has been

5 about. For contract law purposes, as the Judge has instructed

6 you, what Mr. Biderman says to us matters just as much as the

7 words that are on that page.

8 And Mr. Biderman doesn't deny he said it.

9 There's no he said/she said here about his statements. I

10 mean, it is clear as day what he said.

11 Let's also talk about this idea that surfaced

12 late in the trial that there's this boilerplate clause in

13 section 1.17. Can we see that for a second? It says, "This

14 commitment contains the entire agreement of borrower and

15 lender with respect to the matter referred to herein, and

16 supersedes any and all prior written or oral agreements

17 relating to the loan, excluding the Term Sheet. No change in

18 the provisions of this commitment and no approval or consent

19 of lender shall be binding unless in writing and executed in

20 the name of and by an officer of lender."

21 Keep that up for a second. We agree completely

22 with this. We're not trying to add an oral agreement or

23 change the provisions of the commitment. We're trying to

24 interpret the meaning of the word "material," which is sitting

25 there right in the contract and is completely ambiguous.
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1 These boilerplate sentences do not mean you can't look outside

2 the contract. If they meant that, the Judge wouldn't have

3 instructed you in the way that he did.

4 Now let me address this idea that surfaced from

5 time to time in the trial that we're lawyers, we're

6 sophisticated, we had our own lawyers, we had Staubach. That

7 idea is 100 percent correct. We knew exactly what we were

8 doing when we entered into this contract. AAJ is an

9 organization of lawyers. They know what contract law says.

10 They know it's not the law that it doesn't count unless it's

11 put in writing. AAJ and Staubach also knew that if this

12 dispute ever came to a trial, it would not be behind closed

13 doors in some proceeding, it would be in open court in front

14 of a jury properly instructed on the law, with the proviso

15 that any actions by Wachovia had to be taken in good faith.

16 All of what I just discussed is step one, you

17 determine what the MAC means. Once you've determined that the

18 MAC should be interpreted just like Mr. Biderman said, you go

19 to step two. Where is the MAC? Did Wachovia ever identify

20 for you the 9/11 type event that they say allows them to

21 terminate the loan? Not once. Not in the letter they wrote

22 to us on October 22 where they talk about the spread of the

23 sub-prime crisis to the CMBS market, and the return to

24 conservative underwriting. These weren't 9/11 type events.

25 As we'll talk about in a moment, as you know well, they knew
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1 about those before they went into the deal with us.

2 Not in a single e-mail or letter to Staubach did

3 they identify the event. Not in any of the weekly Commercial

4 Mortgage Alerts before October 22. You've seen them. You've

5 seen a bunch of them. Did Wachovia ever point you to a

6 headline and say, this is it, this is the 9/11 event, there it

7 is in 24-point "Man Walks on Moon" font, there is the 9/11

8 event. Didn't happen. The reason it didn't happen in this

9 trial was because it didn't happen in real life.

10 I mean, as you heard repeatedly from Mr. Verrone

11 and Mr. Tinkey, it wasn't one thing that happened. It was a

12 gradual series of events throughout the year that compounded

13 into drying up on liquidity.

14 Let's look at the letter -- we don't have to look

15 at it. The letter Wachovia wrote us on October 22 declaring

16 the MAC. It's in your juror notebook, it's a tab that says

17 "10/22 termination letter." You would think that if you were

18 Wachovia's lawyers, this would be your favorite piece of

19 evidence in the trial. It is the contemporaneous recollection

20 of what they said was the MAC, back when they invoked it.

21 But it's us and not them who have put it up on

22 the screen over and over again. Easy reason for that, in

23 their letter they say the MAC was the spread of the sub-prime

24 crisis and the return to highly conservative underwriting.

25 That is old news in October. Look at the next slide. This is

20
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1 what you saw in Mr. Hummelt's testimony from the spring, with

2 repeated mentions of the spread of the sub-prime crisis,

3 months before we entered that the contract.

4 Wachovia obviously knew about this based on their

5 position in the CMBS market. We knew about it. Let's keep

6 going. Here is the second one. The sudden return to highly

7 conservative underwriting standards. Well, there it is in

8 May, a month before the contract is signed. They are well

9 aware standards are tightening, they've got to lock down. It

10 doesn't have my favorite document on here, which I think we

11 saw yesterday, about in the spring lenders talking about how

12 they needed to return to old school underwriting, and not

13 financial engineering.

14 We knew about it because Sandor Biderman wrote to

15 us. Let's look at the next document. This is the document we

16 get the day after we signed the rate lock. It's in May.

17 There it is. He says the residential sub-prime market is

18 facing concerns, next line, there are deteriorating

19 underwriting origination standards.

20 Now, it cannot be the case that if you know about

21 something when you sign a contract, that you can then later

22 point to that same something and say hey, that is a MAC. I

23 mean, that is not acting in good faith. If that's the way you

24 interpret the contract, they can always invoke the MAC. It is

25 a get out of jail free card for them.
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1 It's not a reasonable way to interpret the contract

2 because then they can always point to stuff they knew about

3 and said yeah, we don't have to do it, we don't have to

4 perform.

5 So instead, what they have done in this trial is

6 they've showed the collapse of the CMBS market after October.

7 Let's see that. Here is that chart that we've seen a number

8 of times. We have never denied that the CMBS market got much

9 worse after October. And that it disappeared entirely -- I

10 have to Madden it over here -- down here, the third and fourth

11 quarter of 2008. We have never denied that that happened.

12 But our problem with that as a 9/11 event, there's

13 a couple. First off, they don't invoke the MAC right here on

14 the chart when the market is all gone, Q3 and Q4 of 2008.

15 They invoke the MAC in October of 2007. At the point they

16 invoke the MAC, the market does not look like that. As you've

17 seen, the market looks like this. They did $60 billion, there

18 were $60 billion of issuances in the CMBS market the quarter

19 before they invoked the MAC. When you heard their witnesses

20 talking about this market collapse before October, I mean,

21 this apparently is what they meant. This $60 billion worth of

22 market collapse.

23 You can't judge the MAC by what happened after

24 Wachovia invoked the MAC. Here is when they send us the

25 letter. Afterwards it goes bad, but when they send us the
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1 letter, they say the MAC has already happened. This must be

2 what they are talking about. And you can see, this is the --

3 not only is it the sort of tendency up and down that we've

4 seen for months if not years, in absolute numbers the market

5 is still perfectly functioning.

6 You heard from Mr. Culbreth yesterday that Wachovia

7 closed $254 million of loans between September and December,

8 which apparently means in October and November. Wachovia

9 itself securitized about a billion dollars of loans in

10 November. Their letter on October 22, it doesn't say there

11 are no buyers in the CMBS market. It does not say that.

12 There plainly were. It does not say the CMBS market has shut

13 down. It doesn't say that. The market plainly had not shut

14 down.

15 It simply says no one wants to buy the loan on the

16 terms Wachovia agreed to. All that means is that no one would

17 have bought it at a profit to Wachovia. But the MAC is not a

18 profit guarantee clause. That is not what Mr. Biderman told

19 us.

20 There is another reason that the decline in the

21 market after October can't be a MAC. It wasn't a sudden, 9/11

22 type event. It was the result of problems in the market that

23 everyone knew about. Let's see their chart up again. Mr.

24 Hummelt testified there's a lag effect on this chart. So this

25 chart shows CMBS issuances, right, which is somewhere around
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1 three and a half months after a loan is originated. So

2 remember the testimony, you get a loan under application, then

3 there's about 45 days. Then it closes. There is about 60

4 days, and it's put into a securitization. So things you're

5 seeing in the market for issuances right in here are caused by

6 things that are happening three months earlier, up in here.

7 I mean, even if you move back to third quarter of

8 2007 or so, around when Wachovia invoked the MAC, the things

9 you see are back here in the spring that are causing it, when

10 Mr. Culbreth talked about shutting down fixed rate origination

11 in April and May of 2007.

12 I mean, the lag effect is what explains Mr.

13 Tinkey's e-mail about all the Wachovia executives sitting

14 around at IHOP after a big night at the club. Let's see it.

15 This is on June 7, 2007.

16 Mr. Tinkey writes, "As you have probably

17 concluded by now, as the music started to fade and the lights

18 started to brighten at the party, we were still dancing."

19 Last sentence, "We're all now sitting at IHOP after the party,

20 hoping to minimize the hangover that looms around the corner."

21 They had been having a good time in the spring,

22 early spring, making all these loans, pushing underwriting and

23 structure. Then they shut it down, and now they're sitting at

24 the IHOP with their heads in their hands, thinking what are we

25 doing? The hangover's coming. It hasn't come yet, in June,
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1 but they know absolutely it's coming. That's what they say.

2 We heard a little bit about this idea of a market

3 up-tick in late May and early June. That is part of the lag

4 effect too. With three months between application and

5 securitization, the market is going up in May and June, the

6 CMBS issuance market. That reflects things -- that reflects

7 things that are happening back in January and February, before

8 things started going south.

9 Third reason we don't think the collapse of the

10 CMBS market makes any sense in a MAC. Wachovia still had

11 other options, even at that point. You heard Mr. Culbreth

12 testify yesterday that Wachovia had loans on its books in late

13 2007 and early 2008 that it couldn't put in a CMBS

14 securitization, so it hired brokers to sell them, it sold them

15 itself, and went back to borrowers and gave them a chance to

16 pay it off.

17 We never got any of those options offered to us,

18 because instead of closing our loan and dealing with it as

19 they dealt with their other loans they had on their books,

20 they MAC'd us and pulled out.

21 So if there wasn't any 9/11 type event, what was

22 Wachovia doing when they invoked the MAC clause on us? They

23 were doing what they did with every other borrower in the

24 spring and summer of 2007. They were using the MAC clause as

25 leverage to try to get us to reprice and retrade loans. That
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1 is exactly what Mr. Biderman told Wachovia's repeat client in

2 the document you saw yesterday. Let's see it.

3 Remember, here he's writing to a repeat client of

4 the bank, someone he doesn't want to lose. What does he tell

5 them? "Check for the MAC clause. Material adverse change is

6 found in all CMBS term sheets and commitments and allows

7 lenders to adjust their pricing or walk from loans if market

8 conditions change, even if rate locked." Mr. Biderman did not

9 tell us this. Is that acting in good faith, to say one thing

10 to your repeat customer and another thing to us? If he had

11 told us this, we probably wouldn't be here.

12 You heard Mr. Lubar testify that if things had

13 come to an impasse over the loan in the spring, we still had

14 six months to close. We had other options. Unfortunately for

15 us, what Mr. Biderman told his repeat client, that was what

16 was in line with Wachovia's business practices at the time.

17 Wachovia, as you've seen in the last 10 days, was MAC'ing

18 borrowers left and right in the spring, trying to use the MAC

19 to get better terms than the ones Wachovia had agreed to. And

20 remember, Wachovia calls us on August 6 to start making noises

21 about the loan.

22 Six weeks after the contract is executed, that's

23 when you got that voice mail, Mr. Gibb got that voice mail

24 from Zach David that said hey, the market is in turmoil. At

25 that point, when they start making noises about the loan, the
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1 market doesn't even look like this at that point. The market

2 is up here. The market is somewhere in here. The reason they

3 are making noises about retrading at this point is it was all

4 about money and their business strategy to just get new terms

5 out of us.

6 We were the one borrower who said no. We had

7 every right to say no, we are not going to agree to new terms

8 on our loan, because we had every right to rely on what Mr.

9 Biderman told us.

10 Wachovia has suggested that they didn't leave us

11 at the altar because they offered us a new loan in October.

12 You may recall, this is the loan that Mr. Tinkey I believe on

13 the stand said was a 6.75 percent loan. The Judge jumped in

14 and said, is that the 9.25 percent loan? He said, no, no, no,

15 6.75. It turns out on cross-examination, he was totally

16 wrong, Judge was right, it was a loan at a very high,

17 9.25 percent interest rate.

18 Wachovia's counsel has from time to time called

19 that loan a lifeline. It was no lifeline at all. It was

20 going to leave us with this high interest rate and $20 million

21 short at closing. We are not saying that they breached that

22 provision. We're just saying the provision has no teeth. It

23 wasn't something we really cared about. Just look at the

24 language. "Provided, however, that upon the termination of

25 this commitment by lender pursuant to the terms of this
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1 subsection D, lender shall use its best efforts to offer a

2 loan to borrower in accordance with its then current pricing

3 and underwriting requirements."

4 That doesn't give you anything. All they have to

5 do is use their best efforts to do something. There's not a

6 shred of evidence that we asked for that provision or relied

7 on it in any way.

8 That leaves us with, one, a MAC clause that

9 should be identified to refer to 9/11 type events. Two,

10 Wachovia's total failure to identify a 9/11 type event. And

11 the obvious fact that the changes that there were in the

12 marketplace were happening long before.

13 So here is what you're going to see when you go

14 back to the jury room. Here is the verdict form. Can we blow

15 up the middle of it. No?

16 The first question is going to be did Wachovia

17 breach Plaintiff's Exhibit 75, the Loan Commitment Agreement

18 that it executed on June 20, 2007? You should go back there,

19 you should deliberate, and you should check yes in that first

20 question.

21 Then it will be time to consider damages. Once

22 again, your starting point will be what the Court told you.

23 Let's look at it. First point. The measure of damages for a

24 breach of contract is that amount of money necessary to place

25 the injured party in the same economic position it would have
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1 been if the contract had not been breached.

2 The second point. You are to award AAJ damages

3 to fully compensate it for Wachovia's breach.

4 Third point. AAJ is entitled to damages that

5 were foreseeable.

6 Fourth point. You must not award AAJ damages for

7 present or future harms which are speculative or remote, or

8 which are based on guesswork or conjecture.

9 Fifth point. The plaintiffs do not have to prove

10 their exact damages, however, you may award the plaintiffs

11 damages that are based on a just and reasonable estimate

12 derived from relevant evidence. Similarly, the plaintiffs do

13 not need to show that there is an absolute certainty that the

14 injury or loss will continue. You may award damages to

15 compensate the plaintiffs for injury and losses that probably

16 will continue.

17 There is no question that AAJ is worse off under

18 MEPT than it would have been if we just owned the building.

19 It is in a very vulnerable position right now. It does not

20 control leasing in the building. So if MEPT is going for top

21 dollar instead of filling up the building with tenants, AAJ

22 can't fire the leasing agent. It doesn't control when the

23 building is sold. If MEPT wants to sell the building, AAJ has

24 to either come up with the money itself, or get wiped out.

25 And its rent goes way up.
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1 But the biggest problem is that AAJ has no

2 ability at all to solicit naming or tribute rights related to

3 the building. You heard from Mr. Haber and Ms. Peterson, this

4 is the way that an organization like AAJ raises money. As Mr.

5 Haber testified, trial lawyers have big egos, they like to see

6 their names on things. They got a million dollars to name

7 their last building, many years ago, in an old building in a

8 bad location. They would have done far better to name this

9 brand-new building in D.C.

10 Mr. Leisch testified, if you look at the

11 literature there is a 7 to $12 million range. If you look at

12 the Hillel donation, there is $8 million. If you look at Mr.

13 Haber and Ms. Peterson's testimony, there is 10 to

14 $15 million. And he comes up with the very lowest end of the

15 range at $5 million.

16 Mr. Walsh, as you just heard today, criticized

17 what Mr. Leisch did. He apparently thought there needed to be

18 some sort of study of donors done. That is not a legal

19 requirement for proving damages. I mean, damages are

20 sufficiently proven, according to what the Judge just told

21 you, based on a just and reasonable estimate of relevant

22 evidence.

23 You'll note that Mr. Leisch's calculations show

24 AAJ would have lost money if the Wachovia loan had closed.

25 It's going to lose more money now under MEPT. That's just
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1 because he's calculating damages as of right now, the time of

2 trial, when we're two years into a severe recession. Back in

3 2007, everyone thought AAJ was going to make money on this

4 building. Now, three years later, because we've been in a

5 recession for most of the past two years, the value of the

6 building looks very different.

7 So different that Wachovia claims its breach of

8 contract was a mercy killing, they saved us by preventing us

9 from buying the building. The problem is, when we tried to

10 make things better by going in with MEPT, we ended up in a

11 much worse situation.

12 As you've seen, Mr. Leisch's damages are based on

13 estimates of what is going to happen over 20 years. They do

14 not have to be perfect. Let's see a slide.

15 I'm not going to read this again. We don't have

16 to be exact. That is not our burden, to show you that the

17 exact damages are 6.7 rather than 6.5 or 6.8. They just have

18 to be just and reasonable estimates based on the evidence.

19 As you saw today, Mr. Walsh criticizes these

20 estimates. Put aside the overarching point, this is not what

21 Mr. Walsh does for a living, by his admission. In the real

22 world, if you want to know what a building is going to do over

23 time in Washington, D.C., you pay Mr. Leisch. There have been

24 billions of dollars of real money invested on models that he

25 has built. No one has done that with Mr. Walsh.
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1 Let's just extremely quickly discuss his

2 criticisms. There is this issue of 3 percent versus

3 3.8 percent rent growth. There is no question that the

4 long-term average of rent growth in D.C. before the crash was

5 3 percent. There's also no question that the reason Mr.

6 Leisch didn't use the later years of data was because they're

7 already in his model. He models the building with what

8 actually happened in 2009 and 2010, which is already depressed

9 because the economy was bad.

10 Let's take the second one. 20 years versus 10

11 years. The Judge did not instruct you, you noted, that our

12 damages are limited to the period of the loan. I mean, if you

13 buy a car with a 10-year loan and you pay off the 10-year

14 loan, your car still has value at the end of the loan, for

15 many more years. The value doesn't go away. What the Judge

16 instructed you is we're entitled to damages that are

17 foreseeable at the time the contract was made. And it was

18 totally foreseeable that we were going to be in the building

19 for 20 years.

20 Third, minority interest discount. Mr. Walsh

21 himself testified, as you just saw, that he himself has used

22 minority interest discounts of between 10 percent and

23 50 percent in his practice. Mr. Leisch is right in the middle

24 of that range. His figures are intentionally conservative.

25 He could have made the perfectly reasonable assumption that
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1 the building would have leased up differently under AAJ's

2 ownership. He didn't do that. So our damages are low. He

3 could have made the perfectly reasonable assumption that this

4 is an above average building in an above average location, so

5 it's going to appreciate above 3.8 percent. He didn't do

6 that. So our damages are low.

7 He could have testified to naming rights damages

8 of $8 million, like Hillel, or 10 to $15 million like Mr.

9 Haber and Ms. Peterson's projections. He didn't do that. So

10 our damages are low.

11 So when you go out to fill out the verdict form,

12 here is what we suggest you write down. AAJ's damages are

13 that bottom number, $6,715,624. Those are the damages

14 Mr. Leisch has calculated, and those are the damages AAJ

15 suffered in this case.

16 Last thing I'm going to say. Second to last

17 thing. Wachovia's defense in this case leaves you with a lot

18 of questions that aren't answered. These questions aren't

19 answered because their defense doesn't actually make a lot of

20 sense.

21 First question. Why didn't Sandor Biderman

22 explain the MAC clause to AAJ in the same way he explained it

23 to their repeat customer? Second question. Why didn't he

24 tell AAJ that Wachovia and its competitors were invoking the

25 MAC clause in the spring of 2007, and senior officers of
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1 Wachovia were urging deal managers to use the MAC to retrade

2 rate locked deals. Third question. Is there anything

3 identified as a MAC in the termination letter that wasn't

4 repeatedly referred to before June 20?

5 Fourth question. What event occurred prior to

6 October 22 that was like 9/11? Fifth question. How can you

7 claim that Wachovia acted in good faith in declaring a MAC

8 based on something that happened after October 22?

9 Sixth question. What prevented Wachovia from

10 making the AAJ loan in December and then doing what they did

11 with all their other loans, carrying it on its balance sheet

12 or disposing of it as it did with many other loans that they

13 couldn't securitize right away? Seventh question. Didn't

14 Wachovia have enough money to make AAJ a balance sheet loan

15 large enough that we could close on the contract to purchase

16 the building?

17 These are the questions that, I think with

18 respect to Wachovia's lawyers, their defense should raise in

19 their minds. And I challenge Wachovia's counsel to tell you,

20 the jury, the answers to these questions in closing argument.

21 I said at the beginning of this case, Mr. Susman

22 said, this is a case about whether a bank should have to keep

23 its promises even when that's going to cost it some money.

24 It's a case about whether a big bank like Wachovia can go back

25 on what it tells a borrower and say nope, we didn't mean it.
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1 All of us in our lives face situations like this

2 all the time. You go to your bank, you get a contract, if you

3 don't understand something, what do you do? You ask someone

4 at the bank what it means.

5 If a bank officer tells you a term in a contract

6 means something, you have a right to rely on that. That's the

7 law, as the Judge has just instructed you. The bank should

8 not be able to come back to you and say, whoops, gotcha,

9 wasn't in the written contract, doesn't count. That is not

10 acting in good faith. You would not put up with that for one

11 minute if a bank officer tried to do that with you in your

12 normal life. And you shouldn't put up with that in this

13 courtroom, I suggest.

14 Wachovia's Sandor Biderman made promises to the

15 American Association for Justice. Wachovia then broke those

16 promises. And when you go deliberate, you will have a chance

17 to make that right.

18 Thank you very much for listening to me, and

19 thank you for serving on this jury. We appreciate it.

20 THE COURT: That's a lot of talking, so we'll take

21 a five-minute recess before we hear the next session.

22 JURY ESCORTED OUT OF COURTROOM AT 2:50 P.M.

23 BRIEF RECESS

24 AFTER RECESS

25
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1 JURY ESCORTED INTO COURTROOM AT 2:55 P.M.

2 THE COURT: You may be seated. All right. The

3 defendant has the opportunity to argue next. Mr. Ryan.

4 MR. RYAN: Thank you, Your Honor. Good afternoon.

5 I'd like to also thank you for your attention throughout the

6 trial, and I'd like to thank my team over here for the

7 assistance that they have rendered me throughout the last

8 eight days.

9 What I'd like to do is talk to you about where we

10 were when we started, what we've seen, and what conclusions we

11 draw from the evidence. I am going to talk to you about the

12 Judge's instructions, but I'm not going to read them to you

13 because you'll have them in the jury room and you'll be able

14 to look at them yourselves to see what they are. So I'll do

15 my best to characterize what I believe are in the

16 instructions, but of course you're going to take a careful

17 look at those during your deliberations.

18 I'm also going to talk about some documents that we

19 think are important. You're going to have all the documents

20 in the case. Some of the numbers I'm going to give out to you

21 are the ones that we think are important and that people that

22 should look at and focus on, from our perspective in the case.

23 Now, one of the things the Judge said is arguments

24 of counsel are not evidence, and they are not. I'm really

25 going to try to focus on the evidence that you've seen, and
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1 maybe at the end we'll do a little bit of argument as well.

2 But let's focus on the evidence.

3 Where did we start our case? We started with the

4 MAC clause. This is a case about a breach of contract. Did

5 we live up to what was in the contract or did we not live up

6 to what was in the contract.

7 Now, this isn't any old contract. It's really not

8 someone walking in the bank and asking their banker a

9 question. What do we know about how this contract came about?

10 First of all, whose idea was it for AAJ to get a CMBS loan?

11 It was Mr. Staubach's idea. They wanted a CMBS loan. They

12 understood the industry and they came to us and some other

13 banks as well asking for the loan. That was a $90 million

14 loan. Everyone knew that it was going to be in writing.

15 Everyone knew that this would be a written agreement.

16 And nobody was unsophisticated here. I think one

17 of the first pieces of testimony that AAJ put on was how

18 sophisticated an organization they are. That wasn't us, that

19 was 25,000 lawyers represented by Staubach and represented by

20 one of the largest law firms in Washington. They were not

21 unaware of how this works. You negotiate a contract, you put

22 everything in writing, and then you live with the contract.

23 So they come to us and we talk to them about a MAC clause.

24 What else do we know? What do we know about this

25 clause? We know that in April -- this is Exhibit 31. It was
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1 the Term Sheet. The application. The application said there

2 will be a MAC clause. What else do we know about the MAC

3 clause? We know that they asked us subsequently to take it

4 out.

5 If we could see Exhibit 274 on the screen, please.

6 This was the draft agreement. And if we could go to section

7 1.15. This was the draft agreement that came from AAJ to us.

8 And remember, we showed how every word in the agreement was

9 gone over by their lawyers. And what did they ask us to do?

10 They asked us to take the MAC clause out of the

11 agreement. And Mr. Biderman said, no. And then there was a

12 discussion about that. Remember a phone call where we had the

13 five -- we had a couple lawyers from Patton Boggs, we had Mr.

14 Gibb, we had Mr. Michaels, and maybe Mr. Lubar on one side,

15 and Mr. Biderman on the other side. And they were going to

16 talk about the MAC clause and why does it need to be in there.

17 One of the instructions, and counsel has pointed

18 this out, is what were the reasonable expectations of the

19 parties at the time. If we could put up the description of

20 the industry chart, the first demonstrative that we used. I

21 won't put up the board, because it's a little cumbersome. But

22 we've seen this chart throughout.

23 This was always used to explain how the industry

24 works. Everyone agreed, everyone that's testified has agreed,

25 what Wachovia wants is investors on this side when they make

38

12/8/2010 Day Eight - Afternoon // Closing Arguments

1 the loan on this side. Why is that important? Because you

2 don't need experts or witnesses to understand really why this

3 is in here. You don't need very much, because what does it

4 say? It says in the event of any material adverse change in

5 those financial, banking or capital market conditions that

6 could impair the sale of the loan by lender as contemplated in

7 the Term Sheet.

8 So everyone understands that what we're talking

9 about here is something that might happen that would

10 interfere, impair -- make worse, Mr. Hummelt said -- impair

11 Wachovia's ability to sell the loans over here. That was the

12 context. And Mr. Gibb understood it, Patton Boggs people

13 understood it, and we understood it. That's what we're

14 talking about. Let's just stop right there and skip ahead.

15 What happened in the marketplace after June 20?

16 Witness after witness after witness has said, well, the market

17 collapsed. And what do we mean by market collapse? You've

18 heard it. I don't have to go over it. You've heard it.

19 There were no buyers. How many witnesses said, by December

20 there were no buyers for these loans?

21 And because we weren't going to make the loan until

22 December and there were no buyers because of what was going on

23 in the financial markets, that had been a material adverse

24 change in those markets that could impair the sale of the loan

25 into one of these pools.
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1 So Wachovia invoked the MAC. They had bargained

2 for it. They had said we won't do the loan unless it's in

3 here. Everyone understood why it was in there. And then the

4 material adverse change occurred and Wachovia invoked the MAC.

5 There was a contract. Everyone understood it.

6 They don't want to adhere to the contract that they signed.

7 So what do we hear? We're a bad bank. We're a bad bank.

8 That's what we just heard. We want to make money.

9 Ladies and gentlemen, when we started this

10 proceeding, you'll see it in the instructions, one of the

11 first things that happened in this courtroom, one of the first

12 things that happened, we were watching you, we were watching

13 the jurors. You did this. You raised your hands. To follow

14 the law and the facts as they came in.

15 Everyone, the bank, the largest trial lawyers

16 association in the United States, were equal in this

17 courtroom. It isn't good enough to say we are a bad bank.

18 That is not right. This is an organization that understood

19 exactly what it was doing every step of the way, and all we're

20 asking is please, please make them live by the agreement that

21 they signed.

22 Now, just to be clear here, remember Mr. Hummelt

23 was their expert. If we could have Hummelt clip 29 up,

24 please. I'm going to talk a little bit about Mr. Hummelt

25 because Mr. Hummelt agreed with much of our case. Here is
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1 what he says. First he makes clear in his testimony, this was

2 the worst crisis in the history of CMBS. The worst, worst

3 since September 11th, worse than the Russian bond crisis. It

4 was the worst.

5 If we can have clip number 30. And we decided to

6 get right to it with Mr. Hummelt. "Now, it's your opinion,

7 isn't it, sir, that if the AAJ loan were securitizable,

8 saleable in one of those pools in June of 2007, that the

9 market events that occurred between June and December could

10 have impaired Wachovia's ability to sell the loan as

11 contemplated in the Term Sheet? Isn't that right, that's your

12 opinion?"

13 Ladies and gentlemen, that language is this

14 language. That's why the question was asked that way. Isn't

15 it true that the things that occurred between June and

16 December satisfied this. What did Mr. Hummelt say? He said

17 yes. He said yes. Did this come about? This is their

18 expert, and he says yes, and I don't think it could be much

19 clearer than that.

20 And everyone agreed that this wasn't just bad. I

21 know when we started, and I guess they said, I guess they

22 think that big and bad is some inappropriate way to talk about

23 material adverse change. I don't apologize for that, putting

24 it in plain language. It wasn't just big and bad, what

25 happened. The testimony is it was the biggest and the baddest
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1 that ever happened. The market did not exist for over two

2 years. It collapsed. There was no way to sell.

3 And so that's why Wachovia invoked the MAC. They

4 say, well, that's not what Wachovia said at the time. If we

5 can have Exhibit 207 up, please, the second page. This is the

6 letter that went to -- and by the way, everyone knew the

7 market had collapsed. It's all in the newspapers. Remember

8 these CMAs that we saw a lot of, the Commercial Mortgage

9 Alerts? That is the newspaper of the industry. Of course

10 people -- Staubach even admitted that it followed the industry

11 closely.

12 And here is what it said in the first sentence

13 after we repeat the contract language. "Please be assured

14 that lender does not lightly make this determination, but is

15 compelled to do so by overwhelming market events affecting

16 investor demand for CMBS."

17 It's no mystery here as to what happened and why we

18 invoked the clause. And in Mr. Hummelt's view of the world,

19 their expert, I think the case should be over, just with his

20 testimony alone.

21 So what does it come down to? It comes down to

22 this conversation with Mr. Biderman. Now, who was in the

23 conversation that testified? Mr. Biderman -- remember we said

24 we'd put him on the stand -- and Mr. Gibb. Nobody else.

25 Mrs. Flynn Peterson testified, and Mr. Haber testified, and
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1 Mr. Lubar testified. Flynn Peterson and Haber admitted they

2 were only relying on what Gibb told them. And Lubar,

3 Mr. Lubar said I don't remember, he was in and out. So we

4 have two people, not three or four, two people. We have

5 Biderman and Gibb.

6 Now let's take a look at what Mr. Gibb said in his

7 testimony. And remember, Mr. Gibb was here last Thursday and

8 Friday, and I cross-examined him. And one of the things I

9 asked him was did he have any misunderstanding or did he think

10 the word "any" was ambiguous. Did he think the word "any" was

11 ambiguous. Did he not understand it. He said yes, that was

12 ambiguous.

13 The word "any" is ambiguous. This is their

14 testimony. I didn't understand what "any material adverse

15 change" -- I thought what I was signing was only certain kind

16 of, you know, catastrophic, unforeseeable, 9/11, none of which

17 were put in the agreement after the conversation. The

18 agreement says "any." But Mr. Gibb says, I didn't understand

19 "any." I thought -- I didn't understand that. Okay.

20 Remember I asked him some questions, because Mr.

21 Gibb is a very experienced guy. He's negotiated a lot of

22 deals in his life, billions of dollars of real estate deals.

23 And I said, when you're negotiating, do you try to think what

24 is in the other guy's head, so you can negotiate better?

25 You've got to know what he's looking for. And he said, yeah,
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1 that's what I do. I understand what the other guy is looking

2 to accomplish. Fine. Great.

3 Then I asked him, what do you think Mr. Biderman

4 was trying to accomplish in describing to you the Russian bond

5 crisis and 9/11? And remember how when we asked him that

6 question he kind of paused and he smiled, and he didn't want

7 to answer it. I said to him, Mr. Gibb, from Wachovia's

8 perspective as to whether they could -- the loan would be

9 impaired, as contemplated in the Term Sheet, as to whether you

10 could still securitize it, since it wasn't going to be done

11 until December, from Wachovia's perspective, you understood

12 that if the market melted in a day or the market melted in a

13 month, it would be the same impact on Wachovia. Whether that

14 heat on the burner was at 400 or it was at 300, once the

15 market collapsed, we couldn't sell the loan. And he said, he

16 really waffled on that one. So I asked him, how long did the

17 collapse have to take. He said, well, it had to be a day. It

18 to be here today, gone tomorrow. If it's a collapse of the

19 market that takes a month or six weeks or a couple weeks,

20 maybe that's not what we -- what Mr. Biderman meant.

21 But if -- so it has to occur in a day. What sense

22 does that make? It's not -- he didn't say if a plane flies

23 into a building or there's a terrorist attack. The language

24 says if the market conditions could impair. And whether that

25 took a day or, as happened here, it occurred in August and
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1 September and October when the market just collapsed. My

2 point is that Mr. Gibb, when he entered into the contract,

3 understood what Mr. Biderman meant. He was an experienced

4 guy.

5 You talk about good faith? You talk about good

6 faith? Five people on this side, one conversation on -- one

7 person on this side, and then months later to turn around and

8 say, wait a second, don't worry about this, remember what

9 Biderman said. Blame it on Biderman. That was the strategy.

10 And is that good faith?

11 Now, we asked Mr. Gibb, after the conversation did

12 you or your lawyers ask Mr. Biderman or Wachovia to put what

13 you considered to be the change in writing, to fix the word

14 "any," put catastrophic, terrorist, meltdown, to put it in

15 writing? Did you send them an e-mail to confirm your

16 conversation? No. We didn't do that. Is that good faith?

17 Now, here is two questions that we asked that I

18 think really should cause you to question Mr. Gibb's

19 credibility. And one I know seemed a little bit odd. I asked

20 Mr. Gibb if in the summer of 2007 when Wachovia was thinking

21 of pulling the loan and they are talking with Wachovia, he

22 tried to contact Mr. Biderman. Remember he said, well, Mr.

23 Biderman wasn't at Wachovia anymore. And I said, did you

24 Google him, did you try to contact the guy and say look,

25 please go talk to Wachovia and tell them what you told me in
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1 that conversation. Because they are thinking of getting rid

2 of this $90 million loan. Did he do that? Did he do what a

3 normal person would do? Hey, this guy said something to me

4 that I relied on, I'm going to call him and get him to come

5 and say it.

6 He didn't do that. He did not do that. I submit,

7 ladies and gentlemen, use your common sense. If you were

8 looking at a $90 million loan that was going to be pulled, and

9 you thought that somebody had said something to you that was

10 important, you'd be looking for that guy to take him to

11 Tinkey, and to take him to Zach David. He didn't do it

12 because he knew the conversation didn't mean what he's saying

13 it means now.

14 What was the other part that I think really has to

15 cause us to question Mr. Gibb. Remember, in 274, when you

16 look at the original terms of the MAC clause, it ends right

17 here with the word "Term Sheet." And the rest of this stuff,

18 the "provided" language is not there. That was put in there

19 because Mr. Biderman said we won't leave you at the altar,

20 we'll put in this alternative financing language.

21 Remember, there's no claim, the Judge read the

22 instruction, you'll see it, there's no claim in this case that

23 we violated this, there's no claim that we violated the rate

24 lock. That's not what this case is about. It's about this.

25 This is a bit of an exaggeration. This to me was
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1 kind of a CSI -- I don't know if you watch CSI, but it's a CSI

2 moment. Because here is what Mr. Gibb would have you believe.

3 We had a conversation, we talked about two things, 9/11,

4 alternative financing. One of them was put in writing. We

5 changed the contract to reflect what Mr. Biderman had said.

6 but something else he said in the same conversation, there's

7 no change at all, and there's no request to change.

8 So, ladies and gentlemen, you have to -- to

9 believe Mr. Gibb, and he is the guy in the conversation, to

10 believe Mr. Gibb, you have to believe he didn't understand how

11 the industry worked. He didn't bother to try to get it in

12 writing. He didn't try to run down Sandor Biderman until

13 after they filed a lawsuit. And he was willing to get part of

14 the conversation in writing but not the other part.

15 And I said to him, and you may remember this, it

16 was the last question I asked him, I said -- and maybe it got

17 a little excited, but I asked Mr. Gibb, Mr. Gibb, you say, on

18 a $90 million deal, you got part of the conversation in

19 writing and not the other part. Is that the way Staubach

20 usually did business on a $90 million transaction?

21 He gave a one-word answer. He said yes. That's

22 what he said. He said yes. I'm talking about credibility

23 here. I'm not talking about securitizations and AAA bonds and

24 BBB bonds and rating agencies. I'm not talking about that.

25 I'm appealing to common sense. Do you believe that from Mr.
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1 Gibb? Was he a truthful witness? When he walked off that

2 stand last Friday, did you believe him? No. And if you don't

3 believe Mr. Gibb, that's their case. It's gone. Because he's

4 all they got, because there's not a document, there's not an

5 e-mail, there's not another piece of evidence about this

6 conversation except Mr. Biderman.

7 And boy, did they go after Mr. Biderman. What

8 did you say in a deposition two or three years ago, not

9 showing him the transcript. Here is what Mr. Biderman said:

10 Look, I didn't say there had to be a 9/11 attack. I said if

11 it's -- if there's a market meltdown that's like what happened

12 to the markets after 9/11, like what happened after the

13 Russian bond crisis, it has to be a big event, and then we may

14 invoke the MAC.

15 Now, that makes sense. That doesn't change the

16 language of the contract. It still says any material adverse

17 change. And material is big. And it was big, it was the

18 worst ever.

19 Then there's this document. Written statements

20 of John Gibb. This was a document that we created from

21 statements that he made in a written document when he didn't

22 think we'd ever see it. We got this. He didn't think we'd

23 ever see it. What does it say, number two? Wachovia stated

24 that a material adverse change would be akin to a market

25 meltdown. It doesn't say anything about 9/11, doesn't say
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1 anything about catastrophic, doesn't say anything about one

2 day. That's what Mr. Biderman said. That makes sense.

3 That's what happened. And there was a market meltdown. So,

4 that's the evidence, ladies and gentlemen. That's the

5 evidence.

6 Now, the fact of the matter is they don't want to

7 live with the deal they made. Remember Mr. Tinkey said on

8 October 4th for the first time, for the first time, I spoke

9 with Mr. Haber on the phone about what was happening, and the

10 efforts we had been making to help them out of their problem.

11 And what did we hear? We heard it from Mr. Haber and we heard

12 it from Mr. Tinkey. What came up in the conversation? Erin

13 Brockovich, Exxon Valdez, street fighters, tough guys. This

14 is how AAJ was describing itself.

15 These were not people interested in working their

16 way out of a problem. They were preparing to litigate their

17 way out of a problem. Litigate. Not work. What does Erin

18 Brockovich have to do with this contract that was signed? And

19 before that, before that meeting you won't see a single

20 document that said Biderman said it had to be a 9/11, like

21 immediate, catastrophe. You won't see a single one. So this

22 was the strategy.

23 And so, what did Wachovia do? Wachovia -- do you

24 think Wachovia didn't know when they sent that letter what was

25 going to descend upon them? Wachovia has responsibilities to
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1 other people as well not to take a multi-million dollar loss

2 potentially, or inability to sell the loan at all. They knew

3 what was coming.

4 They said no, we have a deal, we'll hold them to

5 the deal. That says something about Mr. Tinkey's conviction.

6 That says something about Wachovia. I'm not apologizing for

7 the fact that they are a bank. Banks have rights too. And

8 these guys, they are bullies, and they bullied the wrong guy.

9 They bullied someone who said, we're going to stand up.

10 That's what happened, ladies and gentlemen.

11 Now look. There's another part of this contract.

12 Let's go back to the contract language for a second. Can we

13 put up 1.17, please. And if you look at that on your screen,

14 ladies and gentlemen.

15 I don't know that we have a board. I'm very

16 reluctant to drag -- I don't want to drop any more boards on

17 anyone, so I'm reluctant to drag them over here.

18 This is the part of the contract that says what?

19 This commitment, this contract contains the entire agreement

20 of borrower and lender. It's the whole thing. It says at the

21 bottom, "No change in the provisions of this commitment shall

22 be binding unless in writing." Mr. Gibb knew about this

23 clause. Everyone knew about it.

24 Now let's just stop right there. If you have a

25 phone conversation with someone and you think they have said
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1 something that is going to make a difference in your contract,

2 and the contract says it's got to be in writing, the written

3 document supersedes, what would you do? You'd get it in

4 writing. That's what you would do. You'd get it in writing

5 anyway, ladies and gentlemen. That's what you're paying your

6 Patton Boggs lawyers for. This is a clear reminder. You want

7 to talk about good faith. You want to talk about reasonable

8 expectations. You betcha. Is it good faith when there's this

9 clause in the contract that says we will get everything in

10 writing, to turn around several months after the fact and say

11 we didn't get everything in writing, we're going to sue you

12 anyway? It's not good faith, ladies and gentlemen. That is

13 not good faith.

14 Now, there's been a lot of talk about did we know

15 it was going to happen. I mean, that we foresaw the future.

16 That we foresaw this collapse of the marketplace. Even though

17 Wachovia, Mr. Culbreth and Mr. Tinkey testified they were

18 still hiring in the summertime, don't take my word for it that

19 they didn't see it coming. Mr. Hummelt was up there.

20 Remember Mr. Hummelt had read -- he was kind of the e-mail

21 reader, he read all the Wachovia e-mails. Picked out little

22 pieces. He read all the CMAs. We asked him, did you identify

23 anyone at Wachovia who saw it coming? No. Did you identify

24 anyone in the industry who prior to June saw it coming?

25 Now, I know they want me to answer all their
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1 questions. That is a nice little tactic where I take up my

2 argument answering their questions. Here's a question for

3 them. Where is the document that says someone foresaw the

4 collapse of this market prior to June 20? Where is that

5 document in this case? Who was the all-knowing seer of the

6 future who saw what was -- who saw what was coming?

7 And I analogize it this way. Sure. It was

8 raining in May, there were stormy days. It wasn't -- I think

9 that was one of the words in the e-mails, stormy days. And

10 there were -- the weather started to brighten in June. Then

11 maybe it started raining again. You know what was happening

12 in October and November? The animals were going two by two up

13 the ark. It was the flood that washed away the entire

14 industry. Nobody saw it.

15 Show us the document that someone was starting to

16 build the ark in May or June. It did not happen, ladies and

17 gentlemen. It's not true.

18 I told myself I wasn't going to stand up here and

19 just repeat everything that you'd heard. It's not my purpose

20 here. I'm just trying to give you our perspective. So let me

21 talk a little bit about damages in the case. Okay?

22 This we feel very strongly about. The whole

23 damages case depends on Mr. Leisch. Mr. Leisch is their

24 damages expert. Mr. Leisch came up with these numbers that

25 they've got. Let me say two things about Mr. Leisch and then
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1 we'll talk about some of the numbers. I'm not even showing

2 you any numbers. You've seen enough numbers. I'll tell you

3 what you we were doing on the damages case. And you'll have

4 the numbers back there.

5 Remember Mr. Leisch said, when he went from

6 3.0 percent to 3.8 percent, and he said in the videotape we

7 played, Mark, the reason I went from 3.0 to 3.8 was I had more

8 data. I had that long chart. Maybe we can put it up. I had

9 that long chart of 30 years worth of data of rental increases,

10 and the average was 3.8.

11 And this was the phrase he used in the videotape:

12 I wanted to use all the data I could get my hands on.

13 Remember that? That was in the videotape. Then what

14 happened? Time passed on, he had to do another report. Two

15 more years come. 2009 and 2010, the two negative numbers.

16 And these change his average from 3.8 to 3.1. See down at the

17 bottom where he says compound annual average growth, 1979

18 through 2008? But he's got 2009 and 2010 that he's not using.

19 So he went from a person who said I need all the data I can

20 get my hands on, to a person who said I don't want those two

21 years. I mean, he said they were anomalous. Well, they were

22 bad. That's what he did. Is that a credible person? I need

23 all the data I can get, but I don't want that.

24 One other thing, we're going to talk a little bit

25 more about damages. This happened this afternoon. There's a
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1 little -- or this morning I guess. There was a little bit of

2 fireworks. They asked Mr. Walsh, Mr. Walsh, didn't you see

3 the book that Mr. Leisch cited in his report, footnote number

4 1? It's around here somewhere. This whole book on naming

5 rights. You didn't read the book. You didn't read the book.

6 And Mr. Walsh said yeah, you're right, I didn't read the book.

7 I have other expertise, but I didn't read that book. Wow,

8 there's the impression, what is this guy doing? He's coming

9 and he's not reading the book that Mr. Leisch cites in his

10 report.

11 We played the video for Mr. Leisch's deposition.

12 What did it say? What did Mr. Leisch say? He said I didn't

13 read the book. Mr. Leisch didn't read the book that was cited

14 in his own report. That was the testimony.

15 So they are criticizing this fellow for not

16 reading the book, and Leisch didn't read it, and they knew it.

17 They were at all those depositions. Credibility, credibility,

18 credibility. I'm going to tell you this, don't let them pull

19 the wool over your eyes.

20 They knew the agreement they signed, they had

21 good advice, they are blowing smoke. They said they don't

22 want to be here, they don't want to be in litigation. It's

23 what they do. This is what they do. They sue people. And so

24 rather than live up to their agreement, that's where we find

25 ourselves.
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1 Now, what did we ask Mr. Walsh to do? Did we ask

2 Mr. Walsh to come in and create a whole new model, and here is

3 Leisch's model of damages, here is Walsh's model of damages?

4 No. We asked Mr. Walsh, take a look at what Leisch said in

5 his first report and compare it to his other reports. And in

6 his first report, remember he had to withdraw that report?

7 Remember he said I had to give them some free work because I

8 had not done a good job in that first report, so I had to do

9 the second report for free. That is what Leisch testified to.

10 In his first report, he used the 3.0 percent

11 growth rate. Then he changed to 3.8 percent in the second.

12 If we could put up that chart. So we simply said to Mr.

13 Walsh, what if you went back to 3.0.

14 4.9 million. This doesn't count naming rights.

15 It wipes out the damages. Remember I asked Mr. Leisch, Mr.

16 Leisch, do you know what the effect is of going back to your

17 original growth rate? Do you know what he said? I don't

18 know. He doesn't know? He doesn't know it had this impact?

19 Is that credible? That he didn't know that it would have that

20 impact on his damages model? Mr. Leisch, not credible.

21 So then we looked at other -- we looked at the

22 10-year and we looked at the cap rates and discount rates.

23 The point is, ladies and gentlemen, that in order to award

24 them damages, you don't have to just believe Mr. Leisch,

25 you've got to believe everything he says, because his model is
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1 so sensitive to changes that it wipes out his damages.

2 And you're going to say, does that make sense?

3 Of course it does. Wachovia, they own -- they would have

4 owned the whole building under the loan. MEPT, half. Under

5 Wachovia, all this unrented space that nobody expected, they

6 would have had to pay for. Under MEPT, they don't have to pay

7 for it. It's the real estate market crash that made the MEPT

8 deal a better deal frankly than a Wachovia loan would have

9 been. And as things got worse and Leisch had to change his

10 report -- they did one here and he had to do one in October --

11 the numbers kept getting worse from their perspective. So he

12 had to change it, he had to go 3.0 to 3.8.

13 So to give them damages, to give them anything

14 other than nominal damages, you'll see something in the

15 instructions about nominal damages, you can say, oh, we don't

16 know, if there is a breach of contract, you can give them 1

17 dollar. That is what nominal damages are. There is a

18 specific instruction that the Court has given you.

19 Here is the other problem with naming rights.

20 Here is what we said. Remember I asked about the giraffe pen

21 at the zoo. Mr. Leisch was testifying and I was trying to

22 make a simple point. How do you know -- he only had two

23 comparables, Hillel, which is a national, long-standing, very

24 well-known service organization in this country, or the

25 previous donation to AAJ. How do you know that the numbers
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1 you're referring to were in exchange for naming rights? How

2 do you know they didn't just give the money -- remember I said

3 if I gave a million dollars to the zoo, and they said hey,

4 thanks, we'll take you out to dinner, I think Leisch would say

5 I paid a million dollars for the dinner.

6 Or if they named the giraffe pen after me, did I

7 pay a million dollars for that? No, they did it because I'd

8 given them the money. So I asked Leisch, how do you know if

9 they paid for the naming rights or it was a donation, and then

10 there was something done in acknowledgment. He said we'd have

11 to ask the donors. Have to ask them. Fine. Did he? No. He

12 said he didn't ask. Did he read the documents that might have

13 accompanied the donation? No.

14 Did you hear one person who said I would have

15 given them more money under in this deal than I gave them

16 under this? One person from 25,000 members? Did they have

17 one person come in here and take that stand and say, I would

18 have given them this much, but because of the MEPT deal, I

19 didn't give them anything? Not one.

20 To believe them, to take their number, you have

21 to believe what Mr. Leisch said, even though he didn't talk to

22 any donors. He didn't look at any documents. Six or seven

23 years ago, eight years ago they got between 1 and 1.3 million

24 in donations and they named their old building. He didn't

25 even know whether when they go to the new building, the person
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1 who made that donation, the names go with them. What happened

2 to that donation? He didn't do any investigation. He just

3 came up with a number. And for Hillel, he had $24 million.

4 He's got a 1.3. Here he comes up with 5. It's made up. It's

5 made up.

6 They needed to come up with some damages, so they

7 landed on the naming rights. And I'll tell you, remember what

8 we asked, we asked Mr. Haber and we asked Mrs. Flynn Peterson,

9 since the MEPT deal who have you talked to about giving you a

10 donation? The answer was, I haven't talked to anyone. We

11 haven't asked anyone since November of 2007. We haven't asked

12 anyone. That was the testimony.

13 And I said, well, wait a second, after the trial

14 what if they start asking, maybe people will give money then.

15 What if they exercise their right to buy the building? Then

16 they can sell the rights. Instructions say, duty to mitigate

17 damages. It's not mitigation when they don't ask, ladies and

18 gentlemen.

19 So, it's a little bit longer than I thought I

20 would take. I guess that's par for the course, right? Again,

21 thanks for your attention. We're asking you, look at the

22 documents, consider the credibility of the witnesses, hold

23 them to the contract that they made. Thank you.

24 THE COURT: We'll take another short recess before

25 we hear the rebuttal.
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1 JURY ESCORTED OUT OF COURTROOM AT 3:35 P.M.

2 BRIEF RECESS

3 AFTER RECESS

4 JURY ESCORTED INTO COURTROOM AT 3:45 P.M.

5 THE COURT: Okay, ladies and gentlemen, you may be

6 seated. I know that's a lot of talking, but this is the last

7 one. Mr. Susman gets a chance to speak in rebuttal.

8 MR. SUSMAN: Ladies and gentlemen, thank you very

9 much for being with us the last eight days and giving your

10 service really to our entire form of government, because it's

11 based on people like you willing to serve on juries.

12 Drew said it right. We are the only country in the

13 world that guarantees by our constitution the right of

14 everyone to a jury trial in a civil case. There are plenty of

15 cases, criminal cases where you have a right to a jury trial.

16 And in a jury trial in a criminal case, the Government must

17 prove guilt beyond a reasonable doubt.

18 This is a civil case. This is a case where we're

19 the plaintiff, we have the burden of proof, but our burden of

20 proof is only to prove to you that what we say is just

21 slightly more likely to be true than what they say. A lot of

22 lawyers, in trying to demonstrate what the burden of proof

23 means, say it's like you had a scale that is totally even, and

24 you put a feather on one side of the scale and it tips it ever

25 so slightly to that side, that would be a preponderance of the

59

12/8/2010 Day Eight - Afternoon // Closing Arguments

1 evidence. We simply have to persuade you ever so slightly,

2 that what we say is more likely the case than what they say.

3 And the wonderful thing is that you came here and

4 you paid attention and you looked at the documents. I know it

5 wasn't easy and this was a very difficult case. But as I

6 said, if you ever get in a dispute, you are lucky you live in

7 a country -- we are all lucky we live in a country where

8 people like you, for hardly any money, are willing to come

9 down and help people resolve disputes.

10 I'm a trial lawyer. I am proud of being a trial

11 lawyer. My business is representing people in lawsuits. And

12 I do it not only because I usually think my clients are right

13 and deserve justice, but because I feel I am performing my

14 constitutional duty in society. And there are 25,000 other

15 lawyers just like me, men and women across the United States,

16 members of the America Association for Justice that do the

17 same thing.

18 Now, ladies and gentlemen, we're talking about this

19 is a court of law, and you do have the burden of being the

20 finders of fact. But the Judge determines the law. And he

21 spent a lot of time before lunch reading you instructions,

22 which you're going to have back there. And I urge you to read

23 them, because if you don't, you can't assemble a toy, an

24 appliance, who would put together a computer without reading

25 the instructions first? So unless you pay attention to it --
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1 and why am I telling you to read the instructions? First

2 because this is the only case I've ever been in where the

3 lawyer on the other side didn't pay any attention to them in

4 his closing argument. Mr. Ryan didn't mention them once. He

5 didn't show you one iota of what the Judge told you the law

6 was.

7 We showed you quite a bit. That is the way Mr.

8 Hansen began, showing that instruction. That you begin with

9 the words, and then you consider these other things. The

10 surrounding circumstances, the history of the negotiation.

11 What the people said to each other. All counts. They didn't

12 say a thing about the instructions.

13 And they didn't say anything about the instructions

14 because there's nothing good in the instructions for them.

15 Because they know, this whole idea that they had been talking

16 about all this trial is that if it's not in the writing it

17 doesn't count. We wouldn't be here today if that were the

18 law. Because there's no question 9/11 is not in that

19 contract. There's nothing in that contract that says I'm

20 Mother Wachovia, I'm not going to leave you at the altar,

21 there's nothing in that contract that says, you know, if

22 things get bad, we're big enough to balance sheet the loan for

23 a while. And if that were the test, you wouldn't have been

24 had to sit here for the last eight days. That isn't the test,

25 and the Judge explains to you that isn't the test.
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1 Now, let me talk initially about some of the things

2 that Mr. Ryan said. He comes and he -- first thing he says

3 when he stands up is this case is about a breach of contract.

4 Did we live up to the contract or not? Ladies and gentlemen,

5 if I'm hearing things right, that is an admission right out of

6 box that there was a contract, and it was a binding and

7 enforceable contract, because if there wasn't a contract and

8 it wasn't enforceable, there would be no need to inquire as to

9 whether Wachovia lived up to it.

10 There are some instructions that the Judge gave you

11 before lunch that tell you how to determine whether a contract

12 was formed. That's because Wachovia told the Court it was

13 denying there was a contract. That's another one of their

14 head fakes. Denying there was a contract, and then they come

15 up here and admit there was a contract, and admit it was

16 enforceable.

17 So all the instructions about determining whether a

18 contract was formed, and you've got to look at the intention

19 of the parties, and was there consideration, you don't have to

20 pay any attention to them, because they aren't denying there

21 was a contract and that it was enforceable.

22 They proudly talk, Mr. Ryan does, about Mr.

23 Hummelt's testimony. Mr. Hansen dealt with that in his

24 remarks to you. Mr. Hummelt did say that what happened

25 between June and December was a material adverse event. But
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1 he was looking at the words standing alone. He testified he

2 had nothing to do with the negotiations between the parties.

3 He didn't know how Biderman explained to us those words meant.

4 But he said, looking at the words themselves, yeah, there was

5 a material adverse event. So what? If that were the end of

6 the inquiry, the Judge wouldn't tell you after you look at the

7 words, you then look at the situation of the parties, the

8 background of the negotiation, what the parties said to each

9 other. It would stop with the words.

10 He again goes back to the termination letter. I

11 want you to go back there and read that termination letter.

12 Here is my questions to you when you go back there. Does that

13 termination letter say anywhere, topside or bottom, that the

14 market has collapsed? Does it say anywhere, topside or

15 bottom, Wachovia is getting out of the CMBS market? Does it

16 say anywhere, topside or bottom, there are no buyers? No.

17 All it says is we can't find investors who want what we agreed

18 to loan to you. No one wants to buy on the terms that we

19 agreed to make a loan to you. Not that there aren't

20 investors, just that we made a mistake in the terms we agreed

21 to and now we can't sell it at a profit. But go back there

22 and read that letter and see if it talks about -- collapse you

23 won't find. You won't find anything like he's saying.

24 And then Mr. Ryan asked this question: What's the

25 difference is there between something that occurs in October,
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1 November, and December, when the market collapses -- remember

2 he's got -- remember the market collapsed, his words, three

3 months, October, November, December, what difference is

4 between that and 9/11. Well, one difference is that one

5 happens instantly, one happens over three months. One happens

6 in a way that could never be predicted. Everyone knew the

7 market was getting bad. Maybe it got worse than people

8 predicted, but they knew it was going south. One is a known

9 event that everyone knows about. Again, I asked them, I gave

10 them the challenge, they had plenty of time to find, in one of

11 those CMAs, those weekly reports which has headlines, go look

12 in the jury room, look through them and see if you find a

13 report that you can all agree on was a 9/11 type event.

14 I mean, the headline would say "Market collapses.

15 There are no sellers at all. Market has closed down."

16 Nothing like that. You can't find that. There's no reference

17 in those weekly newsletters, which are the best evidence of

18 what was going on in the marketplace.

19 We wanted to know whether "material" meant to them

20 something like a 9/11 event, or did it mean a bunch of little

21 events that together could have an impact. Because we know

22 little events were going on. We knew the market was in

23 turmoil. How, Mr. Biderman, can you explain what material

24 means that differentiates it, material to Wachovia in this

25 clause, that differentiates it from all the bad things that
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1 are happening in the market right now? And he suggested a

2 9/11 event. He did not say -- you know, Mr. Ryan says well,

3 you have to rely on Mr. Gibb. I don't have to rely on

4 Mr. Gibb for anything. You can reject Mr. Gibb's testimony

5 entirely, although I think he was entirely credible. But put

6 his testimony out of your mind. Mr. Biderman proves the case.

7 He's the one that says what he told us. He doesn't say I told

8 them we would invoke the MAC clause in the event of a market

9 meltdown. Nope. He doesn't say I told them we would invoke

10 the MAC clause in the event of a 9/11 type impact. Nope. The

11 word "event" is not something we made up, that was in his

12 testimony. Event.

13 And none of the people from the bank have denied

14 that that's what Biderman said. So I don't have to rely on

15 Mr. Gibb for anything.

16 Then Mr. Ryan comes up with this notion, well, you

17 were in bad faith because you didn't contact Biderman to find

18 out, go to Biderman and say, hey, look, we have a problem.

19 These guys are invoking the MAC clause on us. You told --

20 Biderman was no longer at the bank. Why would we -- we told

21 the Wachovia people we were dealing with, Mr. Tinkey and Mr.

22 David, what Mr. Biderman had told us. That is undisputed.

23 Tinkey gets on the stand and agrees that Biderman told us

24 that.

25 So why would we go to see Biderman when they admit
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1 what we were saying Biderman said to us is true? Biderman did

2 tell that to you. The only reason to go to Biderman is if we

3 told them what Biderman said and they said we don't believe he

4 said that. Then we might have called Biderman, although you

5 know he couldn't talk to us because he had a letter agreement

6 that for 60 days he was an employee of theirs and couldn't

7 talk to us about anything that was going on at the bank.

8 We are told, well, why did we ask for a lifeline

9 provision in writing but not the 9/11 explanation in writing?

10 First of all, we didn't ask for the lifeline provision. We

11 didn't ask for it. It showed up in one of the drafts. We

12 didn't say take that out. But all of the witnesses testified,

13 we didn't put any faith in that provision, where all it says

14 is you will use your best efforts. Listen, if we put our

15 faith in that provision, we're lawyers, it would have been a

16 contractual obligation, but it's not a contractual obligation

17 and that's not why we are here. The Judge is telling you in

18 the charge, we aren't complaining that there's been a breach

19 of that provision. We can't complain that there's been a

20 breach of that provision. Because all they say is well, oh,

21 we will use our good faith effort to make you not a substitute

22 loan, not an alternative loan, but a loan.

23 Hello. I mean, what is that? That's not a

24 lifeline.

25 Our case is Sandor Biderman. He admitted exactly
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1 what he said. And what he said is how you should construe

2 those words. We are told according to Mr. Ryan that section

3 1.17 requires that a new agreement or changes to the agreement

4 be in writing. Ladies and gentlemen, if we were trying to

5 alter the terms of the agreement, we wouldn't be allowed to

6 present the testimony as to their meaning here. Look at

7 instruction 27. Could I have that up, please. Turn this

8 around so I can see it. The Judge has told you in the

9 instruction. Look at this, this is -- read this instruction.

10 To determine the meaning of words in dispute, what you're to

11 do here, you may consider the conduct of the parties in

12 relation to those disputed words in the contract. You should

13 give great weight to how the parties acted with respect to the

14 disputed contract provision. You should also consider other

15 evidence presented to you about the meaning of the provisions.

16 You may consider this evidence of a circumstance

17 that existed at the time the contract was made only to aid in

18 determining the meaning of the contract, not to alter its

19 terms. Section 1.17 says you can't alter the terms of the

20 contract without a writing. We agree with that. The Judge

21 has stated that's the law. We aren't here trying to alter the

22 terms of a contract. We're here trying to have a jury

23 determine what those words mean.

24 We gave Mr. Ryan a whole list of questions that we

25 thought -- could I have those questions up, please, the
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1 board -- that we thought should be asked. And Mr. Hansen went

2 down the list. We hope you will ask those questions when you

3 get back into the deliberation room, because that is part of

4 what you do as the jury. You all ask yourself these

5 questions. Challenge yourself with questions like that. And

6 then you'll have a vigorous kind of intellectual debate and

7 come to the right result here.

8 Well, he didn't bother to answer any of these

9 questions. He did put one to me. He said -- and I'm going to

10 answer his right now. He said show me a document that shows

11 that anyone foresaw that the market would totally collapse in

12 December of 2007 or the first of 2008. I can't show him that

13 document because we don't claim that anyone foresaw that the

14 market would collapse in December or of 2007.

15 In the first place, what happened -- what we do

16 claim is that what happened after October 22nd is irrelevant.

17 Whether there was an adverse -- material adverse event, one

18 that mattered to Wachovia in light of what Mr. Biderman told

19 us, you've got to measure that at October 22nd. You can't go

20 look at what happened in December, or January, or February of

21 the following year. Look -- and that's why that other chart

22 we have -- Drew, can I have that other chart?

23 That's why this chart is so important. They want

24 you to look at a chart that shows -- this is October 22nd.

25 This is what they knew on October 22nd, $60 billion. They
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1 want you to look at what happened in the fourth quarter and

2 over into 2008 when the market shut down. Whether there was a

3 MAC or not has got to be determined by you -- whether they

4 breached the contract has got to be determined by you as of

5 October 22nd.

6 He said all trial lawyers do is sue people. I

7 thought we weren't going to be calling names at each other.

8 But guess what banks do. And guess what Wachovia is. Let me

9 talk briefly about the credibility of witnesses. Ladies and

10 gentlemen, consider our witnesses. And the Judge told you in

11 the instructions on judging the credibility of witnesses, and

12 he ignored that, Mr. Ryan ignored that too, but let's look at

13 it briefly.

14 Instruction number 11, please. He says what you

15 look at is whether the individual -- you may consider the

16 appearance and behavior of the witness on the witness stand,

17 behavior of the witness on the witness stand. Need I say any

18 more about Mr. Culbreth? Then it says whether the witness

19 impresses you as having an accurate memory and recollection.

20 Remember Mr. Tinkey. Remember before we -- he was called

21 live, I showed you that 30 minutes of his, where I was taking

22 his deposition, and he could not answer any question straight?

23 I'll just give you a sample of what he was telling me.

24 I asked him, "Mr. Tinkey, I know there were a lot

25 of communications. I'm looking at a stack of them here. But
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1 do you recall being instructed by Mr. Verrone that there will

2 be no forward rate locks?

3 "Answer: I do not recall.

4 "Do you recall that in the spring of 2007 he also

5 instructed you that since each and every application has a MAC

6 in it, you should use it where you need it?

7 "Answer: Once again, I do not recall. But if you

8 have a document to refresh my memory, I'm happy to review it

9 for you.

10 "Do you recall whether or not during the time

11 period your boss, Mr. Verrone, told you to try like hell to

12 get rid of 10-year interest-only loans?

13 "Answer: I'm not sure. There -- once again, there

14 were many communications around this.

15 "Question: Do you recall something like that?

16 "Answer: Mr. Verrone said a lot of different

17 things during that time period. And that may have been one of

18 the things he said."

19 Ladies and gentlemen, think about it. This man is

20 a highly intelligent person, he works for the bank, he's a

21 high officer with the bank. He meets with the lawyers and

22 comes to a formal deposition in a conference room where he is

23 under oath. And he has no recollection of things? He keeps

24 giving me this, well, that's how the business was, and there

25 were a lot of things going on in 2007.
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1 And look what he said, what he said right before

2 you. It's just stunning, this testimony. I just read this

3 again at lunch. I asked him about the explanation that Mr.

4 Biderman gave.

5 "Did you authorize him to give that explanation

6 about the MAC clause?

7 "I did not.

8 "Had you known he was giving the explanation, would

9 you have stopped him from making that explanation?

10 "Not necessarily. He simply is saying that there

11 was a material event that occurred out there. That's all he

12 is saying. So there is material events that occur, and there

13 could be an event out there, any event out there."

14 I try it again. "So the answer is if you had known

15 he was -- if you had known he was giving that explanation, you

16 would not have stopped him?

17 "Answer: Well, I think he is trying to simply give

18 an example, and in his history, his work experience, that's

19 what he remembers.

20 "Question: Were the facts in the explanation true?

21 "Do you mind reading it again?

22 "I'll try again. The MAC clause got inserted in

23 the contract after the Russian bond crisis in 1998, true or

24 false?

25 "Answer: I don't know.
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1 "How about let's start, the only time it has been

2 invoked by Wachovia was after 9/11, true or false?

3 "I believe that is true."

4 You know it's false. You know you saw at least six

5 e-mails where they are talking about invoking the MAC clause

6 against customers in the spring of 2007. That is a man who is

7 not credible. And you put his testimony -- look at our

8 witnesses. Ms. Peterson, remember her. Mr. Haber, Mr. Lubar,

9 Mr. Gibb, Mr. Hummelt, and Mr. Leisch. I can't go over all

10 their testimony, but these people were not impeached with

11 their prior testimony, they weren't impeached with deposition

12 testimony like we impeached their witnesses. They didn't --

13 they had recollection, they weren't saying I don't recall. I

14 don't know.

15 Contrast that to Mr. Tinkey at his deposition. He

16 was a different person when he came to testify, no question

17 about that. They cleaned him up pretty good. Or Mr.

18 Biderman, or Mr. Culbreth, or Mr. Verrone. They didn't have

19 an expert to counter-Mr. Hummelt. And while Mr. Walsh is a

20 nice man, he was hardly an expert in most of the things he

21 talked about.

22 Let me talk about damages briefly. I just want to

23 talk about naming rights. The notion that the trial lawyers,

24 25,000 trial lawyers cannot get enough of its members to give

25 $5 million to name a building in their honor defies common
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1 sense. You do not -- when you go back into that jury room,

2 you have don't have to put common sense aside. You live in --

3 you probably read the Wall Street Journal on Monday, where the

4 witness was asked about it, the Wall Street Journal, on the

5 importance of the naming rights. It's a phenomenon that is

6 all over the country. We raised a million dollars for an old

7 building. We showed you dozens of documents during the summer

8 of 2007 where the people at AAJ were planning to raise between

9 5 and $15 million. You heard testimony that without buying

10 the building they raised $10 million for their MEPT deal, and

11 they couldn't give anyone naming rights. The notion that we

12 couldn't have raised 10 or $15 million in naming rights defies

13 common sense.

14 Ladies and gentlemen, let me say a few things so I

15 can be absolutely clear before I sit down. If you ignore what

16 Sandor Biderman told us and only consider the words of the MAC

17 clause standing alone, there was, as Mr. Hummelt said, a MAC.

18 But if you do that, you fail to follow the Judge's

19 instructions that after you look at the words themselves, you

20 then consider surrounding circumstances and particularly what

21 Mr. Biderman told us the words meant.

22 If you do that, consider what he told us the words

23 meant -- and it's undisputed what he said the words meant --

24 and it's likewise undisputed that there was no 9/11 type

25 event, then, as Mr. Hansen said, you should answer the first
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1 question yes. Even if you find that what happened after June

2 20th but before October 22nd, even if you find it was a MAC,

3 even if you find there was a 9/11 type event, still it would

4 be a breach of Wachovia's contractual duty to act in good

5 faith to invoke the MAC clause for something that was

6 foreseeable before June 20. The whole idea of a MAC clause is

7 to protect Wachovia from something which is unforeseeable, and

8 nothing happened in the marketplace up to October 22nd that

9 was unforeseeable.

10 Finally, as I said before, what happened after

11 October 22nd does not count. It may well have been

12 unforeseeable and unforeseen. But it is not relevant to

13 determining whether what Wachovia did on October 22nd in

14 declaring a MAC was done in good faith.

15 Ladies and gentlemen, in our daily lives we sign

16 contracts, like loan agreements, mortgages, applications to

17 open savings and checking accounts, credit card applications.

18 We deal with banks all the time. Every document we sign

19 contains boilerplate designed to protect the banks. Many of

20 these boilerplate clauses are ambiguous or hard to understand.

21 But few bank customers ask questions about them. I

22 mean, we don't even know who to ask. And certainly we're not

23 going to be able to call up the bank and say, what does that

24 clause mean. This customer was different. This group of

25 lawyers did call up the bank and say what does that
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1 boilerplate mean. We called them up and asked them what it

2 meant, and we relied on what we were told. And when Wachovia

3 invoked the clause in this case in a way contrary to the

4 explanation we were given, my client brought what it knew

5 would be an expensive and time-consuming lawsuit.

6 As they explained to you from this witness stand,

7 Ms. Peterson explained to you, the first witness, our

8 objective at first was simply to get Wachovia to change its

9 mind, and live up to its contract. That's why we filed the

10 lawsuit within three weeks of the time they invoked the MAC

11 clause.

12 When that didn't work, my client continued the

13 lawsuit because we thought that we had suffered a substantial

14 loss based upon the outlook at the time for the Washington

15 real estate market. But we know what happened to the

16 Washington real estate market. It's been battered for the

17 last two years, and therefore, had we bought the building as

18 planned, our damages would not have been as great as we

19 thought they would be when we began this lawsuit. They are

20 only $6.7 million.

21 You might wonder why this plaintiff insisted upon

22 this jury trial and devoted such huge resources -- you've seen

23 the resources at this table, and the experts, you know what we

24 had to pay them. Why did we do all this just to present this

25 case to you for the last eight days?
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1 The answer is simple, ladies and gentlemen. If AAJ

2 can't hold a bank like Wachovia to its explanations of what

3 terms of a contract mean, then who can? Wachovia could have

4 avoided this lawsuit by making sure that the boilerplate words

5 in its contract were clear and unambiguous. It could have

6 changed its boilerplate MAC clause to say that it could

7 terminate a loan commitment if it determined at any time that

8 it couldn't sell the loan at a profit during the next 60 days.

9 Clear as a bell, they could have said it. Maybe after this

10 lawsuit they will change it so that other borrowers will not

11 have the same problem we have. But they didn't do that. They

12 left it ambiguous.

13 And not only that. They could have prohibited

14 their bank officers like Mr. Biderman from giving any oral

15 explanation of terms. People like Biderman could have

16 instructed, I can't talk to you about what that term means.

17 it's in there, if you don't understand it, tough. Instead

18 Biderman was allowed to tell us what the terms meant. And

19 they need to stand by it.

20 The time has come for a jury to hold Wachovia

21 responsible for the harm it caused AAJ, the harm it caused by

22 invoking in bad faith the MAC clauses for changes that a

23 Wachovia officer promised would not constitute a MAC. For

24 something that the Wachovia officer promised would not matter

25 to Wachovia, it was so big. For something other than a 9/11
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1 type event.

2 If you fail to return a verdict in this case for

3 AAJ, or fail to -- what did he say? Mr. Ryan got up and said

4 award them nominal damages. That's some concession, because

5 if you look at the Judge's instruction on nominal damages,

6 which appears over on -- I'll tell you where that appears.

7 Excuse me one second. Instruction 32, please. He told you to

8 award us nominal damages. You can't even award nominal

9 damages unless you first find that Wachovia breached the loan

10 commitment agreement. So if -- and he knows there was a

11 commitment agreement, a contract, he knows they breached it,

12 and that's why he's arguing for nominal damages. If he

13 thought there was no contract and no breach, he would argue

14 for no damages.

15 But if you fail to award the damages we are

16 seeking, you will be approving the way that AAJ was treated by

17 Wachovia. You will be approving Wachovia's practice of using

18 the MAC clause to bully customers into trading -- retrading,

19 repricing and restructuring loans that had already been agreed

20 to.

21 Ladies and gentlemen, if an association of trial

22 lawyers can't stop this, no one can, and we are all in

23 trouble. Thank you very much for your time.

24 THE COURT: All right, ladies and gentlemen, in

25 light of the hour, I'm going to let you all go. We have to
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1 work on getting the exhibits together so you'll have

2 everything together when you start your deliberations at 10 in

3 the morning. So don't talk about the case until you come back

4 in the morning at 10. Once all eight of you are together --

5 we won't resume in the courtroom, you all can start your

6 deliberations, but don't do it until all eight of you are

7 together.

8 The deliberating jury gets lunch provided, so there

9 will be a marshal outside your door and they will take you to

10 lunch together. And I'll just wait until I have a note from

11 you.

12 I have just a couple of other things I wanted to

13 mention to you. I didn't talk about the verdict form. I will

14 send in the written instructions so you'll each have a set of

15 them. And I'll send in the verdict form, as was explained by

16 one of the counsel.

17 It just has two questions on it. The first is did

18 Wachovia breach Plaintiff's Exhibit Number 75, the Loan

19 Commitment Agreement that it executed on June 20, 2007? If

20 you answer no, then that's the end of the matter. If you

21 answer yes, then you go to question 2, which is what are AAJ's

22 damages. And there's a place with a dollar sign.

23 The damages can be whatever you find in accordance

24 with my instructions. I've given you instructions on how to

25 determine what the proper measure of damages would be if you
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1 find there was in fact a breach of the Loan Commitment

2 Agreement.

3 As counsel pointed out, there is a -- the number

4 can be any number from zero to whatever number you find has

5 been proven by the plaintiffs. And it can also be one dollar

6 if you find nominal damages. So the appropriate measure is in

7 accordance with my instructions. But that's all you need to

8 do to complete the verdict form.

9 The verdict form would be signed by the foreperson

10 and brought back to the courtroom. You would send me a note

11 saying you've reached a verdict. And just so you know how

12 this works when you come back in the courtroom, whoever the

13 foreperson is would bring the verdict form into the courtroom.

14 It would be handed to either the clerk or the deputy marshal

15 to hand up to me. After I examine the verdict I have it read

16 by the clerk in the courtroom. The clerk would then say to

17 the jury, do each of -- do you agree with the verdict as just

18 read? Hopefully all eight of you say yes.

19 Either side then has a right to do what we call a

20 request that the jury be polled. If there is a request to

21 poll the jury, then the clerk will say do each of you agree

22 with the verdict as just read, and he'll say number 1,

23 hopefully number 1 will say yes, then he'll say juror number

24 2, and we'll just go down the line. If anyone says no, then

25 my job is easy, you haven't reached a unanimous verdict, and I
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1 ask you to retire to the jury room and continue your

2 deliberations until you have a unanimous verdict.

3 But that's the way things work when you come back

4 in the courtroom, just so you know there could be a request

5 for polling the jury. But we'll first start with just the

6 general question, do you agree with the verdict as read, and

7 the clerk will read the verdict when it's announced.

8 If I get a note from you, I will convene counsel.

9 They will be reasonably available on call. So there may be

10 some slight delay in answering. And then I'll either answer

11 in writing or we'll reconvene in the courtroom and I'll give

12 you a response. But everything from this point dealing with

13 any substantive matters will be in open court with counsel

14 present.

15 Have a nice evening. Don't start talking about the

16 case yet. 10:00 o'clock tomorrow you can all start once all

17 eight of you are together. Take your notebooks and your notes

18 with you, then you will have those available in the jury room.

19 And we'll send everything else in tonight so you'll have it

20 when you get here tomorrow.

21 JURY ESCORTED OUT OF COURTROOM AT 4:20 P.M.

22 THE COURT: If you all can work on the exhibits.

23 Do you know if you got everything in that defendants wanted in

24 or...

25 MR. RYAN: We do, Your Honor.

80



12/8/2010 Day Eight - Afternoon // Closing Arguments

1 THE COURT: So it's just a matter of putting them

2 together? Okay. If I need to come back and referee anything,

3 I can, I'll be here. But otherwise, then make sure the clerk

4 has straight what both of you are sending back.

5 MR. RYAN: Basically what you want is the exhibits

6 ready to go tomorrow when they are here?

7 THE COURT: Right, right.

8 MR. SUSMAN: Your Honor, I'm superstitious about

9 these things, so I'm going back to Texas this evening. It has

10 been a wonderful experience trying this case in your court. I

11 thank all of your personnel for being so helpful in showing us

12 some real -- me some real Texas hospitality. It meant a

13 big -- it meant a lot to me. And thank you very much. And my

14 colleagues will be here to answer any questions and accept a

15 verdict.

16 THE COURT: Okay.

17 MR. SUSMAN: Thank you, Your Honor.

18 Mr. Ryan was a wonderful person to be against. I

19 enjoyed it. He kept his word on everything, and we got along

20 with no disputes, and that's the way to try a lawsuit.

21 THE COURT: I agree absolutely.

22 MR. RYAN: Your Honor, over 20 years ago I tried my

23 first case in this court in front of Judge Gasch, federal jury

24 trial. I was in the role of Ms. Savage here. The lawyer that

25 I've had the opportunity to work with for 29 years is in the
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1 courtroom today, we still work together, Dick Favretto, he is

2 a friend of Mr. Susman's, and I just wanted to offer my

3 appreciation to him for the experience I've gotten so that I

4 can do what is a great privilege to do, to try a case in

5 federal court.

6 THE COURT: I appreciate that. Let me see both of

7 you at the bench off the record before you go.

8 COURT ADJOURNED AT 4:25 P.M.

9
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