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State Attorneys General (“AGs”) play a unique role in our legal and

political system; they routinely must balance effective law enforcement and the interests

of their respective states while instilling public confidence in the integrity of their

offices. As the top prosecutors in their states, AGs wield tremendous power in their

abilities to publicize legal matters undertaken by the state. In order to ensure the

integrity and impartiality of the office is maintained when sharing information with the

public and working with the media, the AG must balance the public’s right to know of

law enforcement matters, a defendant’s right not to suffer undue prejudice, and the

government’s obligation to administer justice. In addition, because of their important

function in government and law enforcement, AGs must hold themselves to high

ethical standards commensurate with the obligations and responsibilities of their

positions. Further, the standards and policies that guide their conduct should be clearly

articulated and transparent in order to ensure consistency and fairness in their exercise

of the state’s power.
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Unlike many other public officials, and because they are individually elected state

officials, AGs are not subject to a uniform set of rules with respect to their duties and

obligations. Indeed, practices and policies across AG offices vary widely. In order to

better understand this phenomenon, the U.S. Chamber Institute for Legal Reform

embarked on an effort to collect information on the policies and procedures in place in

the offices of the State Attorneys General with regard to

initiating and conducting investigations and litigation.

We discovered that very little of this information is

available from public sources without resort to

Freedom of Information Act requests.

Accordingly, we sought to get the information directly

from the AGs themselves through a survey. This

proved to be a remarkably difficult process which took

nearly eighteen months to complete, required us to hire

a third-party firm to conduct a blinded survey to report

aggregated data and still only garnered a twenty-eight

percent participation rate among the AG offices.*

Notwithstanding the response rate, ILR has identified a set of “Best Practices” for State

AGs that we are putting forward in the form of a proposed code of conduct. These

recommendations are drawn from some of the existing “best practices” identified

through our survey process and also from a variety of established ethics rules and

canons governing lawyers, public officials and prosecutors, as well as certain state

laws.+ Taken together, they constitute a guide to the conduct of AG investigations and

litigation that will enhance transparency, consistency, predictability, and ultimately,

fairness.

* ILR sent detailed survey materials to the AGs of all 50 states and the District of Columbia; it received

responses from 14 AGs.

+ A list of these sources is contained in the appendix hereto.

“Unlike many other
public officials, and
because they are
individually elected
state officials, AGs are
not subject to a
uniform set of rules
with respect to their
duties and obligations.
Indeed, practices and
policies across AG
offices vary widely.”
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ATTORNEY GENERAL CODE OF CONDUCT

Preamble

As the chief legal officers of their states, AGs have an obligation to enforce and defend

the laws of their states with integrity and fairness. AGs also serve as counselors to state

agencies and legislatures and as representatives of the public interest. As such, they

play a unique role in the legal system, occupying the intersection of law and public

policy. As a result, AGs must hold themselves to the highest ethical standards akin to

those applicable to federal and state regulators

and government prosecutors.

The Best Practices below are intended to facilitate

responsible and fair law enforcement, and relate to

conflicts of interest, impartiality, fair notice to

potential defendants, use of outside counsel, and

multi-state activity. In many instances, these Best

Practices are modeled upon existing ethics codes,

regulations, and statutes pertaining to attorneys

and public officials, including the ABA Model Code

of Professional Responsibility; ABA Canons of

Professional Ethics; National District Attorneys Association, National Prosecution Standards;

Executive Office for United States Attorneys Resource Manual; U.S. Attorneys’ Manual;

American Legislative Exchange Council, Private Attorney Retention Sunshine Act; National

Association of Regulatory Utility Commissioners, Code of Ethics for Members of the National

Association of Regulatory Utility Commissioners and Policy Governing Funding By

Governmental and Private Organizations; Restatement 3d of the Law Governing Lawyers, and

certain state statutes requiring notice to a potential defendant of possible legal action by

the state.

“[T]hey play a unique role
in the legal system,
occupying the intersection
of law and public policy.
As a result, AGs must hold
themselves to the highest
ethical standards akin to
those applicable to federal
and state regulators and
government prosecutors.”
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A. Ethical Conduct Regarding the Initiation/Conduct of Litigation

Good-Faith Basis for Initiating Action

AGs must not initiate unwarranted investigations or litigation, but act only upon a

good-faith belief supported by factual evidence that investigation is necessary to ensure

fair enforcement of the law. [ABA Canons of Professional Ethics, Canon 28; Restatement 3d

of the Law Governing Lawyers § 97; see also National

District Attorneys Association, National Prosecution

Standards §§ 42.1, 42.3, 43.1, 43.3, 43.6.]

Relationship Between Civil and Criminal Prosecutions

An AG must not present, participate in presenting,

or threaten to present criminal charges to obtain

an advantage in a civil matter. [ABA Model Code of Professional Responsibility, Rule

7-105.]

B. Notice to Potential Defendants of Impending Action

AGs must not bring a civil action without giving reasonable notice to the potential

defendant, except when doing so may endanger the public or if there is a substantial

risk a defendant would transfer assets from the state necessary to satisfy a judgment.

[See Me. Rev. Stat. Ann. tit. 5, § 209 (2005) (requiring AG to provide 10 days’ notice and

opportunity to confer prior to commencing action for temporary or permanent injunction under

unfair trade practices statute); Mich. Comp. Laws § 445.905 (2005) (same, unless waived by

court on good cause shown); Mass. Gen. Laws ch. 93A, § 4 (2005) (requiring 5 days’ notice for

preliminary or permanent injunctions but not for temporary restraining orders).]

C. Public Statements Concerning Pending Investigations or Litigation

Press Releases/Press Conferences/AG Review and Approval

Issuance of a press release should be the usual method of communicating public

information to the news media concerning pending cases or investigations. AGs should

hold press conferences only for the most significant and newsworthy actions, or if a

“An AG must not present,
participate in presenting,
or threaten to present
criminal charges to
obtain an advantage in a
civil matter.”
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particularly important deterrent or law enforcement purpose would be served. AGs

must exercise prudence and caution in the conduct of any press conference or other

media contact. [U.S. Attorneys’ Manual 1-7.401.] In criminal cases, only in exceptional

circumstances should AGs conduct press conferences or other media outreach on

ongoing matters prior to indictment or other formal charge. Such circumstances are (i)

where the extraordinary nature of the crime calls for public reassurance the matter is

being appropriately handled; (ii) where the public needs to be advised of an imminent

safety threat; or (iii) where public assistance or information is vital. In civil cases, AGs

only should conduct press conferences or other media outreach on matters of great

significance to the public interest. AGs personally should review and approve all

public communications about a pending case or investigation. [U.S. Attorneys’ Manual

1-7.401.]

Assisting the Media

AGs may authorize their staff to assist the media in photographing, taping, recording,

or televising a law enforcement activity so as to promote law enforcement goals and

public confidence therein. However, prior to such an authorization, AGs must consider

if such exposure would prejudice any person or entity, would endanger any person, or

is otherwise proscribed. [U.S. Attorneys’ Manual 1-7.600.] In cases in which a search or

arrest warrant is to be executed, AGs should not provide advance information to the

media about actions to be taken pursuant thereto, nor should they solicit or invite

members of the media to be present. [U.S. Attorneys’ Manual 1-7.600.]

Requests to Open Investigations

AGs may acknowledge receipt of a request to open an investigation, but should avoid

any implication that such request will lead to an investigation and should emphasize

the distinction between reviewing the request and opening an investigation. AGs

should state as part of any such acknowledgment that requests are referred to the

appropriate investigative agency for review but that no decision has been made to

investigate. These guidelines should apply despite the existence of an ongoing

investigation prior to receipt of the request. [U.S. Attorneys’ Manual 1-7.531.]

Ongoing Investigations

AGs should not respond to questions on the existence of an ongoing investigation or

comment on its nature or progress, including issuance or service of subpoenas, prior to

public filing of documents. In matters that already have received substantial publicity,

or about which the public requires reassurance of investigation, or where release of
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information is needed to protect the public, AGs may comment about or confirm an

ongoing investigation in accordance with the above. [U.S. Attorneys’ Manual 1-7.530.]

Release of Information in Criminal and Civil Matters

In civil cases, AGs should release only the name of the defendant and the substance of

the claims, limited to information contained in public documents. [U.S. Attorneys’

Manual 1-7.520.] In criminal cases in which charges have been brought, and subject to

other limitations herein or imposed by law, AGs should release only the following

information: (i) the defendant’s name, age, residence, employment, marital status, or

similar background information, or in the case of a corporate defendant, the entity’s

name, address, and basic background information; (ii) the substance of the charge,

limited to information contained in public documents; (iii) the identity of the

investigating and/or arresting agency and the length and scope of the investigation; (iv)

the immediate circumstances surrounding arrest, including time and place of arrest,

resistance, pursuit, possession and/or use of weapons, and items seized, not to include

subjective observations; and (v) the public significance of the case from the standpoint

of furthering law enforcement goals. [U.S. Attorneys’ Manual 1-7.520; National District

Attorneys Association, National Prosecution Standards § 34.1.]

Concerns of Prejudice

To avoid prejudicing a legal proceeding, AGs should not comment to the media on:

observations about a defendant’s character/corporate culture or attributes;

statements, admissions, confessions, or alibis of a defendant or corporate

defendant and/or its agents, or the refusal or failure of an accused to make a

statement;

reference to investigative procedures;

statements concerning identity, testimony, or credibility of prospective

witnesses;

statements concerning evidence or argument in a case, whether or not their

use at trial is anticipated; or

any opinion as to guilt or the possibility of a plea.

[U.S. Attorneys’ Manual 1-7.550; National District Attorneys Association, National

Prosecution Standards § 34.2 (prosecutors should only release such information when necessary

to fulfill other obligations).]
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D. Multi-State Activities

Investigations and litigation conducted jointly by multiple AGs may be warranted in

instances where possible unlawful conduct may impact consumers or businesses in

their states. However, the staff of an AG’s office should not participate in any

investigation, litigation, or settlement discussion in conjunction with another AG’s

office without the personal approval of the AG. An AG should not approve of his or

her staff’s participation in a multi-state investigation, litigation, or settlement without a

good faith factual and legal basis for such action and the conduct or activity at issue has

a significant impact on his or her state. Participation in all multi-state activities should

be closely monitored by the AG.

E. Employment of Outside Counsel

Written Retention and Public Disclosure

AGs may retain private counsel to represent the state or its agencies when the lack of

expertise or other staffing limitations necessitate the employment of such counsel to

assist in a specific matter. Such counsel should be compensated pursuant to a written

contract on an hourly basis or an agreed upon fixed amount. [National District Attorneys

Association, National Prosecution Standards § 8.2(f) (specifying that compensation for special

assistants employed for particular expertise shall come from state general funds provided to the

prosecutor’s operating budget and shall be at a rate commensurate with the individual’s

expertise and prevailing rates in the community).]

Such contract should be posted on the

internet for public inspection. [See also

American Tort Reform Association

“Transparency Pledge”.]

Contingency Fees

An AG should not enter into a contract with

an attorney to pursue litigation on behalf of

the state where compensation is contingent

on the result of the case or the amount of the

state’s recovery if the case involves the exercise of the state’s sovereign police power.

An AG may retain private counsel on a contingency fee basis to recover losses by the

state in its proprietary capacity (such as debt collection), subject to the other limitations

herein.

“An AG should not enter into a
contract with an attorney to
pursue litigation on behalf of
the state where compensation
is contingent on the result of
the case or the amount of the
state’s recovery if the case
involves the exercise of the
state’s sovereign police
power.”
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Competitive Bidding

Any contract for legal services exceeding $1 million should be subject to an open,

competitive bidding process. [See American Legislative Exchange Council, Private Attorney

Retention Sunshine Act (requiring that such contracts be reviewed by the legislature); National

Association of Regulatory Utility Commissioners, Policy Governing Funding By Governmental

and Private Organizations (requiring competitive bidding of contracts exceeding $25,000).] A

contract that reasonably anticipates the expenditure of at least 1,000 hours of attorney

time is presumed to be a contract exceeding $1 million. Separate contracts relating to

the same subject matter are considered a single contract. [American Legislative Exchange

Council, Private Attorney Retention Sunshine Act.]

Limitations and Reporting

All contingency fee contracts should specify an alternative hourly rate, not to exceed

$1,000, at which outside counsel will be compensated in the event a contingency fee

results in an average hourly rate exceeding $1,000 per hour. [Colo. Rev. Stat. § 13-17-

304(1) (a) (III) (2003).] The alternative hourly rate may not exceed the reasonable

market rate for counsel with similar experience practicing in the same geographic area.

In no case should a state incur fees exceeding $1,000 per hour for legal services.

[American Legislative Exchange Council, Private Attorney Retention Sunshine Act.] Outside

counsel should maintain contemporaneous records of such information and should

provide, at the close of the matter, a final statement of the hours worked, expenses

incurred, the total fee, and a breakdown as to the hourly rate, based on the fee

recovered divided by the hours worked. For all contracts, whether fixed fee, hourly, or

contingency, AGs should require outside counsel to account to the AG on a monthly

basis for hours worked, services provided, and costs incurred. [Colo. Rev. Stat. § 13-17-

304(1) (a) (I), (II) (2003); American Legislative

Exchange Council, Private Attorney Retention

Sunshine Act.]

Decision-Making

The AG should retain ultimate control and

substantive decision-making authority in any

matter in which private counsel is retained.

AGs should not delegate to outside counsel

substantive decision-making authority regarding whether and when to file suit,

whether and when to settle or drop a suit, or what legal theories or remedies to pursue.

“AGs should not delegate to
outside counsel substantive
decision-making authority
regarding whether and
when to file suit, whether
and when to settle or drop a
suit, or what legal theories
or remedies to pursue.”
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F. Conflicts of Interest/Restrictions on Personal Interest in Litigation

Public Confidence

AGs must respect and comply with the law and conduct themselves at all times in a

manner that promotes public confidence in the integrity and impartiality of their office.

[National Association of Regulatory Utility Commissioners, Code of Ethics for Members of the

National Association of Regulatory Utility Commissioners, Canon II.]

Financial Stake

AGs must not acquire or hold a personal or financial stake in matters undertaken in

their official capacities. [National District Attorneys Association, National Prosecution

Standards § 7.3(d).] Similarly, attorneys and non-attorneys employed by an AG’s office

must not acquire or hold a personal or financial stake in a matter undertaken by an

AG’s office.

Outside Activities & Personal Relationships

AGs must not engage in outside activities that create or appear to create a conflict of

interest with their official duties. Such conflict exists when the activity would: (i)

require recusal from significant aspects of official duties; (ii) create the appearance that

official duties were performed in a biased or less than impartial manner; or (iii) create

the appearance of official sanction or endorsement. Further, AGs should not permit

family, social, or other personal relationships to influence their official conduct or

judgment. [U.S. Attorneys’ Manual 1-4.320; National Association of Regulatory Utility

Commissioners, Code of Ethics for Members of the National Association of Regulatory Utility

Commissioners.]

Financial & Business Dealings

AGs must refrain from financial and business dealings that may reflect adversely on

their impartiality, interfere with their official duties, or exploit the office. [National

Association of Regulatory Utility Commissioners, Code of Ethics for Members of the National

Association of Regulatory Utility Commissioners, Canon V.] AGs should not, in their

financial and business dealings, represent in any way that they are acting on behalf of

the state or in their official capacity or permit others to convey the impression that they

are in a special position to influence the AG. [U.S. Attorneys’ Manual 1-4.320; National

Association of Regulatory Utility Commissioners, Code of Ethics for Members of the National

Association of Regulatory Utility Commissioners, Canon II.]



Released by the U.s. ChambeR InstItUte foR legal RefoRm, oCtobeR 2007�0

State attorney General Code of ConduCt

10

G. Handling of Settlements, Fines and Awards

When not specifically governed by statute or regulation, settlements, fines and awards

should be distributed to the affected state agency or injured party on whose behalf the

state took action. When this is not possible or appropriate, the funds should be

deposited in the State General Fund for appropriation by the legislature.

H. Freedom of Information

These Best Practices should have no effect on lawful access to publicly available

information pursuant to state freedom of information laws. AGs should have the

obligation to make available to the public information that can be revealed without

injury to the public or governmental interest or the interests of private individuals,

subject to applicable exemptions. [U.S. Attorneys’ Manual 1-7.700; Executive Office for

United States Attorneys Resource Manual No. 136.]
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APPENDIX

ABA Canons of Professional Ethics (2007).

ABA Model Code of Professional Responsibility (2007).

ABA Model Rules of Professional Conduct (2007).

American Legislative Exchange Council, Private Attorney Retention Sunshine Act.

Colo. Rev. Stat. §§ 13-17-301 – 13-17-304 (2003).

Executive Office for United States Attorneys Resource Manual No. 136, Freedom of

Information Act.

Mass. Gen. Laws ch. 93A, § 4 (2005).

Me. Rev. Stat. Ann. tit. 5, § 209 (2005).

Mich. Comp. Laws § 445.905 (2005).

National Association of Regulatory Utility Commissioners, Code of Ethics for Members of

the National Association of Regulatory Utility Commissioners; Policy on Issuance of

Press Releases; Policy Governing Funding By Governmental and Private Organizations.

National District Attorneys Association, National Prosecution Standards (2d ed. 1991).

Restatement 3d of the Law Governing Lawyers §§ 35, 97.

U.S. Attorneys’ Manual 1-4.000 Standards of Conduct; 1-7.000 Media Relations; 3-17.000

Freedom of Information Act and Privacy Act.
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