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Hon. Shirley W. Kornreich
Supreme Court of the State of New York
New York County
60 Centre Street
New York, NY 10007

Re: MBIA Insurance Corp. v. Credit Suisse Securities (USA) LLC, et al,
Index No. 603751/09

Dear Justice Kornreich:

We represent plaintiff MBIA Insurance Corporation (“MBIA”) in the above-
captioned matter, and write in response to a call last week from the Court’s clerk, Ms. Porder,
advising us that in light of the Court’s opinion issued in Ambac Assurance Corp. v. DLJ
Mortgage Capital, Inc., No. 600070/10, the Court intends, sua sponte, to withdraw and
reconsider its decisions in this action filed on August 9, 2010 and January 26, 2011. The two
decisions upheld MBIA’s (i) fraudulent inducement claim over Credit Suisse’s motion to
dismiss, and (ii) demand for a jury, respectively. We respectfully request a conference with the
Court and/or the opportunity to submit briefing in advance of the Court vacating its prior
decisions in this case.

The Court’s August 9 Order correctly sustained MBIA’s fraud claim and was
consistent with numerous decisions from other courts dealing with virtually identical claims in
RMBS litigation. See, e.g., MBIA Ins. Co. v. Countrywide et al., No. 602825/2008 (N.Y. Sup.
Ct. Apr. 29, 2010) (Bransten, J.); Syncora Guarantee Inc. v. Countrywide Home Loans,
No. 650042/2009 (N.Y. Sup. Ct. Apr. 2, 2010) (Bransten, J.); MBIA Ins. Co. v. Residential
Funding Co., LLC, No. 603552/2008, 2009 WL 5178337 (N.Y. Sup. Ct. Dec. 22, 2009) (Fried,
J.); MBIA Ins. Co. v. Countrywide et al., No. 602825/2008, 2009 WL 2135167 (N.Y. Sup. Ct.
July 8, 2009) (Bransten, J.). There was no error in that opinion, or change in the law, that
warrants rescinding this Court’s prior ruling. In fact, courts have since reiterated the same view
of the law (and indeed have cited favorably this Court’s decision) when presented with
analogous allegations. See MBIA Ins. Co. v. Royal Bank of Canada, No. 12238/2009, 2010 WL
3294302 (N.Y. Sup. Ct. Aug. 19, 2010) (Scheinkman, J.); Ambac v. EMC, No. 08 Civ 9464, Slip.
Op., Feb. 8, 2011, 2011 WL 566776 (S.D.N.Y.) (Berman, J.); and Ambac v. EMC, No. 08 Civ
9464, Slip. Op., Jan. 28, 2011 (Katz, M.J.).

The reasoning in each of those cases – denying dismissal of fraud claims brought
alongside breach of contract claims – is the same: the fraud and the contract claims are not
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duplicative because the plaintiffs “allege[ed] that [they] were induced to enter into a transaction
because a defendant misrepresented material facts,” and accordingly “stated a claim for fraud
even though the same circumstances also g[a]ve rise to the plaintiff[s’] breach of contract
claim[s].” First Bank of Americas v. Motor Car Funding, Inc., 257 A.D.2d 287, 291-292 (1st
Dep’t 1999). As one court (in a case cited by this Court in the August 9 Order at 13) has pithily
described New York law: “Once you have told someone that you hold title to the Brooklyn
Bridge to entice that person to buy it, executing a contract to sell it that states that you hold title
to the Brooklyn Bridge does not make your prior statement any less fraudulent, nor does it
convert the fraud into a breach of contract.” In re CINAR Corp. Securities Litigation, 186
F. Supp. 2d 279, 303 (E.D.N.Y. 2002). Here, Credit Suisse misrepresented its business practices
as well as material facts concerning the characteristics of the loans that it conveyed to the
securitization to be insured by MBIA. The fact that some – but not all – of those representations
were later memorialized in the contract does not render MBIA’s claim for fraud duplicative.
Indeed, as is the set forth in MBIA’s pending motion to compel, the fraud discovery that has
been had in the eight months since the Court’s ruling has confirmed MBIA’s allegations that
Credit Suisse made flagrant misrepresentations concerning its practices and protocols pertaining
to the loans it securitized in the transaction at issue.

In addition, we respectfully submit that the Court should defer reconsideration of
the decisions rendered in this matter pending the First Department’s decision on the fully-briefed
and argued appeal in MBIA Ins. Corp. v. Countrywide Home Loans, Inc., No. 602825/08. The
appeal is from Justice Bransten’s decision denying defendant Countrywide’s motion to dismiss a
fraudulent inducement claim. This Court relied upon that decision in rejecting Credit Suisse’s
motion to dismiss in this case, stating that “arguments identical to those raised [by Credit Suisse]
were proffered and rejected in MBIA Ins. Co. v. Countrywide Home Loans, Inc., NY Co Index
No 602825/08 (Sup Ct. NY County 2009).” (August 9 Order at 12.) In the interest of judicial
economy and case management, we respectfully urge the Court to await the Appellate Division’s
guidance on these issues before withdrawing the August 9 Order.

Finally, we note that certain of the factual assumptions underlying the Court’s
decision in Ambac Assurance are at odds with the allegations in MBIA’s complaint. For
example, as recognized in this Court’s August 9 Order (at pages 2-3), MBIA alleges that before
entering into the transaction it did conduct due diligence that was commensurate with the risk
that it assumed. (Complaint ¶¶ 28, 40-42.) Thus, as the Court also found, MBIA reasonably
relied upon Credit Suisse’s representations and did not “review the individual loan files in the
pool to determine whether each borrower could repay” (August 9 Order at 2) because (i) Credit
Suisse expressly accepted the risk of loss relating to its representations concerning the loans, and
(ii) MBIA did not have access to the same information Credit Suisse had to assess the validity of
its representations. For example, MBIA did not own the loans or have the loan files that Credit
Suisse possessed and purportedly reviewed in carrying out its due diligence and quality control
functions. (Complaint ¶¶ 29, 41-42.) We respectfully submit that under these circumstances,
MBIA unquestionably can assert its fraud claim, and we welcome the opportunity to provide the
Court briefing on these issues in advance of any further reconsideration of its prior decision.
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Respectfully submitted,

Erik Haas

cc: B. Levin, counsel for Defendants


