
IN THE COURT OF CHANCERY OF THE STATE OF DELAWARE

MACQUARIE TERMINAL HOLDINGS LLC, )
)
)

Plaintiff, )
)
)

v. ) Civil Action No.____________________
)

IMTT HOLDINGS INC. and JAMES J.
COLEMAN, JR., THOMAS B. COLEMAN, and
JAMES OWEN COLEMAN, as Trustees of the
VOTING TRUST OF IMTT HOLDINGS INC.,
U/A DATED NOVEMBER 21, 2002, AS
AMENDED THEREAFTER,

)
)
)
)
)
)
)

Defendants. )

VERIFIED COMPLAINT TO CONFIRM ARBITRATION AWARD

Plaintiff Macquarie Terminal Holdings LLC (“Plaintiff”), by and through its undersigned

attorneys and pursuant to the Uniform Arbitration Act of the State of Delaware, 10 Del. C. §

5701, et seq., brings this Complaint to confirm an arbitral award dated March 30, 2012 (the

“Award,” the cover page and last three pages of which are attached hereto as Exhibit A1)

rendered in a confidential American Arbitration Association arbitration between Plaintiff and

Defendants IMTT Holdings Inc. (“IMTT” or the “Company”) and James J. Coleman, Jr.,

Thomas B. Coleman and James Owen Coleman, as trustee(s) of the Voting Trust of IMTT

Holdings Inc., under agreement dated November 21, 2002, as amended thereafter. Plaintiff

alleges the following in support of its Complaint:

1 The remainder of the Award is not attached, because it contains highly confidential and competitively sensitive
business information that Plaintiff believes should be filed under seal and will be disclosed to the Court
subsequently.
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THE PARTIES

1. Plaintiff is a Delaware limited liability corporation that is 100% owned by

Macquarie Infrastructure Company, Inc., a Delaware corporation, which in turn is a wholly-

owned subsidiary of Macquarie Infrastructure Company LLC, a stand-alone, publicly-owned

Delaware limited liability corporation whose shares are listed and traded on the New York Stock

Exchange.

2. Defendants James J. Coleman, Jr., Thomas B. Coleman and James Owen

Coleman are the trustees of the Voting Trust of IMTT Holdings Inc., under agreement dated

November 21, 2002, as amended thereafter (referenced hereinafter as the “Voting Trust”), and

reside in New Orleans, Louisiana. The Voting Trust’s trust agreement is governed by Delaware

law.

3. Defendant IMTT is a privately-held Delaware corporation with its principal place

of business in New Orleans, Louisiana. It is engaged in the bulk liquid storage business.

JURISDICTION AND VENUE

4. Pursuant to 10 Del. C. § 5702, this Court has statutorily conferred jurisdiction to

enforce arbitration awards and to enter judgment upon arbitration awards. Venue is proper “in

and for the county in which the [parties’] agreement provides the arbitration hearing shall be held

or, if the hearing has been held, in the county in which it was held.” As described more fully

below, the parties’ arbitration agreement provides for arbitration “at any place within the State of

Delaware as the [parties] shall agree,” and the closing arguments in the arbitration were held in

Wilmington, Delaware.
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5. This Court has jurisdiction to hear and determine all matters and causes in equity

pursuant to 10 Del. C. § 341 and has inherent equitable jurisdiction to decide actions to confirm

arbitration awards.

FACTUAL BACKGROUND

6. On April 14, 2006, Plaintiff entered into a Shareholders’ Agreement (the

“Shareholders’ Agreement” or the “SHA,” attached hereto as Exhibit B) with the Voting Trust in

connection with its investment of $250 million in IMTT. As a result of that investment, Plaintiff

and the Voting Trust each owned 50% of the common stock of IMTT, and each owner had the

right to appoint three of the six members of the board of directors of IMTT. The rights and

obligations of the parties vis-à-vis IMTT and each other are set forth in the Shareholders’

Agreement.

7. The Shareholders’ Agreement requires that any disputes relating to the

Shareholders’ Agreement and any deadlocks of the IMTT board of directors (the “Board”) be

resolved by arbitration under the Commercial Arbitration Rules of the American Arbitration

Association (the “AAA”) before a three-member arbitration panel presided over by a former

judge of this Court. SHA §§ 12, 13. The Commercial Arbitration Rules of the AAA provide

that parties to such an arbitration are deemed to have consented that judgment upon an

arbitration award may be entered in any federal or state court having jurisdiction thereof.

8. The Shareholders’ Agreement also provides that the arbitration between the

parties will be held at any place within the State of Delaware as the parties shall agree. SHA §

12(a).

9. The Shareholders’ Agreement further provides that (a) it “shall in all respects be

interpreted, construed and governed by and in accordance with the laws of the State of Delaware,
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without regard to its principles of conflicts of laws,” SHA § 16(c), and (b) the parties

“irrevocably submit[] to the jurisdiction of, and to service of process under the power of” this

Court. Id.

10. Plaintiff initiated an arbitration on April 18, 2011, to resolve certain disputes and

board deadlocks that had arisen as a result of the failure of the Voting Trust and its three Board

appointees to (a) declare and pay dividends for the Fiscal Quarters ended December 31, 2010

through the present, as required under the Shareholders’ Agreement, and to (b) follow certain

corporate formalities and good governance procedures. In response to the claims asserted by

Plaintiff, the Voting Trust asserted various counterclaims that were also submitted to the

arbitration panel.

11. The case was administered by the International Centre for Dispute Resolution (the

“ICDR”), a division of the AAA, under the AAA Commercial Arbitration Rules, as amended and

in effect June 1, 2009, and as supplemented by the International Commercial Arbitration

Supplementary Procedures, as amended and in effect April 1, 1999.

12. Pursuant to the terms of the Shareholders’ Agreement, the parties appointed a

three-member arbitration panel (the “Panel”) comprised of the Honorable Grover C. Brown

(Ret.) (the Chairman), Mr. James B. Jennings, and Dr. Harold W. Furchtgott-Roth. The parties

thereafter presented their claims and counterclaims to the Panel.

13. The Arbitration hearing was held by mutual agreement (for the convenience of the

parties and witnesses) at the offices of the parties’ counsel in New York from January 9, 2012

through January 13, 2012, and from January 18, 2012 through January 20, 2012. Eighteen

witnesses testified at the hearing, at which the parties also introduced hundreds of exhibits into
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evidence. Following post-hearing briefing, closing arguments were held in Wilmington,

Delaware on February 15, 2012.

14. On March 30, 2012, a majority of the Panel issued the Award and Dr. Furchtgott-

Roth issued a Separate Statement and Dissent. The Award provided for the following:

(a) the Company to pay a dividend in the amount of $221,157,000 ($110,578,500 to

each shareholder) representing the total amount of dividends payable under

Sections 4 and 5 of the Shareholders’ Agreement for the five fiscal Quarters

commencing with the 4th Quarter of 2010 and running through and including the

4th Quarter of 2011;

(b) Plaintiff and the Voting Trust to comply with the corporate governance

recommendations set forth in the Award, including: (i) that decisions on quarterly

dividends be made within 30 days of the end of a Quarter, as called for by the

Shareholders’ Agreement, and commemorated either by a written resolution

deriving from a Board meeting actually held or unanimous written consent; (ii)

that decisions on the annual budget be made by the Board and commemorated

either by a written resolution deriving from a Board meeting actually held or

unanimous written consent; (iii) that formal in-person Board meetings be

instituted; (iv) that independent counsel be retained to advise the Board with

respect to the rights, duties and obligations of its members under Delaware law as

various matters arise; and (v) that Michael J. Maimone, Esq. serve as this

independent counsel, unless at or before the next regularly scheduled board

meeting of IMTT Plaintiff and the Voting Trust can agree upon a different

attorney from a different law firm to serve as independent counsel;
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(c) Plaintiff and the Voting Trust to each bear their own attorneys’ fees and expenses;

and

(d) Plaintiff and the Voting Trust to bear equally the administrative fees and expenses

of the ICDR and the compensation and expenses of the Arbitrators and the Voting

Trust to reimburse Plaintiff $5,530.82, representing the portion of said fees and

expenses in excess of the apportioned costs previously incurred by Plaintiff.

15. The Award also provided the parties with clarification on how to calculate

dividends and the “normal requirements of the business” going forward, including the

appropriate time frame to be considered for the calculation.

16. The Award is final and not subject to any appeal or other proceeding pending or

otherwise commenced in arbitration.

17. Plaintiff now seeks confirmation of the Award and a judgment entered upon it.

COUNT I

Confirmation of the Award

18. Plaintiff hereby incorporates by reference as if set forth fully herein the averments

contained in paragraphs 1 through 17 above.

19. The Award requires, among other things:

(a) the Company to pay a dividend in the amount of $221,157,000 ($110,578,500 to

each of Plaintiff and the Voting Trust) representing the total amount of dividends

payable under Sections 4 and 5 of the Shareholders’ Agreement for the five fiscal

Quarters commencing with the 4th Quarter of 2010 and running through and

including the 4th Quarter of 2011;

(b) Plaintiff and the Voting Trust to comply with the corporate governance
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recommendations set forth in the Award, as described above;

(c) Plaintiff and the Voting Trust to each bear their own attorneys’ fees and expenses;

and

(d) Plaintiff and the Voting Trust to bear equally the administrative fees and expenses

of the ICDR and the compensation and expenses of the Arbitrators and the Voting

Trust to reimburse Plaintiff $5,530.82, representing the portion of said fees and

expenses in excess of the apportioned costs previously incurred by Plaintiff.

20. There are no grounds for vacating or modifying/correcting the Award within the

meaning contained in 10 Del. C. §§ 5714 and 5715.

21. Accordingly, the Award should be confirmed and entered as a final judgment of

this Court pursuant to 10 Del. C. §§ 5713 and 5716.

22. Further, because the Award provides for the payment of money damages, an entry

of a judgment in the Superior Court of the State of Delaware in and for New Castle County is

appropriate under 10 Del. C. § 5718.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff requests that the Court enter a judgment:

(a) confirming the Award, including directing the Company to pay a dividend in

the amount of $221,157,000 ($110,578,500 to Plaintiff), the Voting Trust to

reimburse Plaintiff $5,530.82, and the parties to comply with the corporate

governance recommendations set forth in the Award and entering the Award

as a judgment of the Court and, with respect to the portion of the Award

providing for money damages, as a judgment of the Superior Court of the

State of Delaware in and for New Castle County;



8

(b) granting Plaintiff post-judgment interest;

(c) awarding Plaintiff its fees, costs, and expenses, including but not limited to

attorneys’ fees; and

(d) granting any further relief as the Court may deem just and proper.

OF COUNSEL:

Richard W. Reinthaler

John Schreiber

Kelly A. Librera

DEWEY & LEBOEUF LLP

1301 Avenue of the Americas

New York, NY 10019-6092

(212) 259-8000

Dated: April 1, 2012

POTTER ANDERSON & CORROON LLP

By: /s/ Matthew D. Stachel
Kevin R. Shannon (No. 3137)
Matthew D. Stachel (No. 5419)
Hercules Plaza, 6th Floor
1313 North Market Street
P.O. Box 951
Wilmington, Delaware 19899
(302) 984-6000

Attorneys for Plaintiff
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