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PRELIMINARY STATEMENT 

Sergey Aleynikov is serving a 97-month prison sentence on his conviction 

under the Interstate Transportation of Stolen Property Act (the “ITSPA”) and the 

Economic Espionage Act of 1996 (the “EEA”) for conduct — theft of an intangible 

trade secret, computer source code for a trading system that was neither produced 

for nor placed in interstate commerce — that did not violate either of those 

statutes.  In an effort to salvage that conviction and compel Aleynikov to serve that 

staggeringly high and grossly disproportionate sentence, the Government urges this 

Court to ignore:  (a) Supreme Court and circuit court authority holding that the 

ITSPA’s ban on the interstate transportation of stolen “goods, wares or 

merchandise” does not apply to intellectual property such as computer source code; 

(b) legislative history confirming that Congress passed the EEA in part because the 

ITSPA did not apply to intellectual property; (c) the plain language of § 1832 of 

the EEA, which limits its reach to the theft of trade secrets tied to products 

“produced for or placed in interstate or foreign commerce” rather than extending it 

to the theft of all trade secrets “affecting interstate commerce” or having “a strong 

and substantial connection to interstate commerce;” (d) that “product produced for 

interstate commerce” is language Congress uses in the exercise of its power to 

regulate the instrumentalities of commerce or things that will actually move in 

commerce, not all-encompassing language that describes anything produced “for 
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the purpose of engaging in interstate commerce;” (e) that Goldman’s high 

frequency trading system (the “Trading System”) was never placed “in the stream 

of commerce;” (f) that there was insufficient evidence to support Aleynikov’s 

conviction; (g) that the Government constructively amended the Indictment; and 

(h) that Aleynikov’s 97-month sentence was based on an unproven intended loss 

amount, was dramatically more severe than Probation recommended, and was two-

and-one-half times the sentence imposed three weeks earlier in the same 

courthouse on a conviction for violating the same statutes and involving the 

identical intended loss amount. 

In the final analysis, the Government asks the Court to place its imprimatur 

on a prosecution that expanded two federal criminal statutes beyond anything 

Congress could have imagined and punished the defendant as severely as one who 

stole $20 million.  The Government’s own brief does not dispute that it convicted 

Aleynikov of stealing and transporting physical property despite alleging that he 

stole and transported intangible property, and of stealing a trade secret included in 

a product bound for interstate commerce despite alleging that he stole one related 

to a stationary trading system used to trade stocks and commodities.  The 

Government thus concedes using a criminal statute proscribing the theft of goods 

to prosecute the theft of ideas; using a criminal statute designed to safeguard the 

ideas that fuel the American production of goods to protect the ideas a powerful 
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investment bank uses to trade securities for its own account; and using the outsize 

profits that bank earns from its Trading System to impose an outsize sentence on a 

computer programmer convicted of copying a fraction of that system.  The 

conviction and sentence should be reversed. 

ARGUMENT 

I. THE DISTRICT COURT ERRED IN FAILING TO DISMISS 
OR  GRANT A JUDGMENT OF ACQUITTAL ON THE ITSPA 
COUNT. 

A. Intangible Property Is Not Goods, Wares Or Merchandise 
Under The ITSPA. 

Before passing the EEA in 1996, Congress emphasized that existing criminal 

statutes — particularly the ITSPA, which by its terms proscribed only the theft of 

goods, wares or merchandise — did not apply to intellectual property theft, a 

growing threat to American manufacturers.  Having used the ITSPA to backstop its 

flawed EEA prosecution of Aleynikov for transporting stolen source code for 

Goldman’s Trading System — classic intellectual property — the Government 

recasts Congress’s acknowledgement that the ITSPA does not apply to such 

property as “uncertainty” created by cases holding that the ITSPA has a tangibility 

requirement.  (Gb34.)1  The EEA’s legislative history belies that argument.  In 

truth, Congress recognized that the ITSPA was not intended to criminalize theft of 

                                                 
1 “Gb” refers to the Government’s brief. 
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intellectual property. S. Rep. No. 104-359, at 11 (1996); id. at 9 (ITSPA is a 

“Depression-era” statute that “is not particularly well suited to deal with situations 

in which intangible information alone is wrongfully duplicated and transmitted 

electronically”); Statement by President William J. Clinton upon Signing H.R. 

3723, 32 Weekly Comp. Pres. Doc. 2040 (Oct. 14, 1996), reprinted in 1996 

U.S.C.C.A.N. 4034 (prior to enactment of EEA, “antiquated” Federal laws were 

unable to adequately protect trade secrets, making prosecutions for theft of trade 

secrets difficult); Economic Espionage: Hearing of the Crime Subcomm. of the H. 

Comm. on the Judiciary, 104th Cong. (May 9, 1996) (Statement of Rep. Bill 

McCollum) (“[ITSPA] doesn’t contemplate the kinds of problems and technologies 

that we’re dealing with today.”); id. (Statement of John Melton) (“[T]here [are] no 

federal statutes that deal directly with economic espionage and the protection of 

ideas and technologies belonging to US companies.  The current law deals with 

tangible products.”); id. (Statement of Richard Heffernan) (“[C]riminal statutes 

require modification to prevent and punish the theft of . . .  intangible assets.”); 142 

Cong. Rec. H10460, H10461 (Sept. 17, 1996) (Statement of Rep. Schumer) 

(“Unfortunately, the Stolen Property Act, written back in the 1930’s, applies to 

physical property and not to these trade secrets that many companies value even 

more highly”).  See generally, United States v. Hsu, 155 F.3d 189, 194-95 & n.6 

(3d Cir. 1998). 
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Disputing Aleynikov’s reading of that legislative history, the Government 

likewise disputes his accurate assertion that every court of appeals to address the 

question has held that the ITSPA does not apply to intangible goods.  (Gb30.)  Yet 

every case the Government cites to counter that assertion involved the applicability 

of the ITSPA to the theft of tangible property.  United States v. Seagraves, 265 

F.2d 876 (3d Cir. 1959) (maps), United States v. Bottone, 365 F.2d 389 (2d Cir. 

1966) (drug cultures and documents), United States v. Greenwald, 479 F.2d 320 

(6th Cir. 1973) (documents containing formulas); United States v. Martin, 228 F.3d 

1 (1st Cir. 2000) (software disks and diagnostic test kits).  Moreover, confronted 

with the Tenth Circuit’s directly-applicable decision in United States v. Brown, 

925 F.2d 1301, 1307 (10th Cir. 1991), which expressly held that intangible 

computer source code is not a “good, ware or merchandise” within the meaning of 

the ITSPA, the Government notes that Brown is not binding and asks the Court to 

ignore it.  Arguing that Brown misread Dowling v. United States, 473 U.S. 207 

(1985), the Government reiterates the district court’s contention that in Brown, 

“the Tenth Circuit ‘place[d] undue emphasis on Dowling’s use of the term 

“physical,” which … was not critical to the Court’s decision.’”  (Gb33.)   

In truth, Dowling’s use of the term “physical” to describe the type of goods 

to which the ITSPA applies was critical to the Court’s decision.  Dowling held that  

theft of phonograph records that included intellectual property (Elvis Presley 
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performances of copyrighted songs) was not theft of the songs themselves within 

the meaning of the ITSPA.  In so ruling, the Court acknowledged that the ITSPA 

had been properly applied in cases involving stolen items that did not “remain in 

entirely unaltered form” and those that “owe[d] a major portion of [their] value to 

an intangible component.” 473 U.S. at 216.  “But,” the Court continued,     

these cases and others prosecuted under § 2314 have 
always involved physical “goods, wares, [or] 
merchandise” that have themselves been “stolen, 
converted or taken by fraud.” This basic element 
comports with the common-sense meaning of the 
statutory language: by requiring that the “goods,  wares, 
[or] merchandise” be “the same” as those “stolen, 
converted or taken by fraud,” the provision seems clearly 
to contemplate a physical identity between the items 
unlawfully obtained and those eventually transported, 
and hence some prior physical taking of the subject 
goods. 

Id.  In declining to extend the ITSPA’s reach to the theft of intangible, intellectual 

property (copyrighted musical compositions) contained within the physical goods 

stolen (phonograph records), the Court explained that to do so “would make theft, 

conversion or fraud equivalent to wrongful appropriation of statutorily protected 

rights in copyright.  The copyright owner, however, holds no ordinary chattel.”  Id.  

Elucidating the dispositive difference between physical goods covered by the 

ITSPA and intellectual property beyond its reach, the Dowling Court explained, in 

terms uniquely applicable here: 
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The infringer invades a statutorily defined province 
guaranteed to the copyright holder alone.  But he does 
not assume physical control over the copyright; nor does 
he wholly deprive its owner of its use.  While one may 
colloquially link infringement with some general notion 
of wrongful appropriation, infringement plainly 
implicates a more complex set of property interests than 
does run-of-the-mill theft, conversion, or fraud.  As a 
result, it fits but awkwardly with the language Congress 
chose — “stolen, converted or taken by fraud” — to 
describe the sorts of goods whose interstate shipment § 
2314 makes criminal.  “And, when interpreting a 
criminal statute that does not explicitly reach the conduct 
in question, we are reluctant to base an expansive reading 
on inferences drawn from subjective and variable 
‘understandings.’” Williams v. United States, 458 U.S. 
[279, 286 (1982)].  

Id. at 217-18.  As this passage makes clear, the Supreme Court’s refusal to extend 

the ITSPA to intellectual property embedded within stolen physical goods was at 

the very heart of its decision in Dowling.  The copyrighted songs at issue there are 

precisely analogous to the source code at issue here and in Brown.  It is because 

neither constitutes tangible property that they cannot be stolen, converted or taken 

by fraud within the meaning of the ITSPA. 

 The Supreme Court’s reasoning in Dowling is perfectly consistent with this 

Court’s observation that “where no tangible objects were ever taken or transported, 

a court would be hard pressed to conclude that ‘goods’ had been stolen and 

transported within the meaning of § 2314.”  Bottone, 365 F.2d at 393;  see also 

United States v. Wallach, 935 F.2d 445, 467 (2d Cir. 1991) (“In contrast to the 
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situation in Dowling, the defendants herein were charged simply with transporting 

checks across state lines[,]” which “unlike the copyrights in Dowling, without a 

doubt constitute physical property within the meaning of the statute.”). 

The Government also contends that the ITSPA applies to intangible items 

because Congress amended the provision to provide that it is violated by “‘anyone 

who “transmits” or “transfers” stolen property, even if the mode of such 

transmission or transfer is not physical.’”  (Gb28-29.)  The Seventh Circuit made 

clear in United States v. Stafford, 136 F.3d 1109, 1115 (7th Cir. 1998), however, 

that the 1988 amendment merely clarified that wire transfers of money are covered.  

See also 134 Cong. Rec. S17360, S17370 (Nov. 10, 1988) (“[I]n order to clarify 

the statute and avoid further litigation, it seems appropriate to add verbs — 

‘transmits’ and ‘transfers’ — that clearly reach acts of electronic movement of 

money.”); United States v. Piervinanzi, 23 F.3d 670, 679 n.6 (2d Cir. 1994).  The 

addition of these verbs did not modify the definition of money under the statute or 

the meaning of goods, wares or merchandise, which had always been required to 

be tangible.  Had Congress desired to amend the ITSPA to provide that “goods, 

wares or merchandise” include non-physical items, or to add intellectual property 

to the statute’s list of covered items, it could easily have done so.  The district 

court’s reading of the statute violates the fundamental principle that “the definition 

of federal crimes is a legislative rather than a judicial function — a principle that 
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places some limits on creative judicial interpretations of federal criminal statutes.” 

Stafford, 136 F.3d at 1115.   

The Government further notes that “district courts in this and other Circuits 

have held that section 2314 applies to confidential business information for which 

a market exists.”  (Gb28.)  Two of those cases, United States v. Kwan, 02 Cr. 241, 

2003 U.S. Dist. LEXIS 22621 (S.D.N.Y. Dec. 17, 2003), and United States v. 

Caparros, 85 Cr. 990, 1987 U.S. Dist. LEXIS 2163 (S.D.N.Y. Mar. 25, 1987), 

relate to the theft of papers, which meet the tangibility requirement.  The others — 

United States v. Riggs, 739 F. Supp. 414 (N.D. Ill. 1990), United States v. Farraj, 

142 F. Supp. 2d 484 (S.D.N.Y. 2001), and United States v. Alavi, 07 Cr. 429, 2008 

U.S. Dist. LEXIS 38682 (D. Ariz. May 2, 2008) — simply cannot be squared with 

the statute’s language or with Dowling, Brown, Bottone or Stafford.  Brown, 925 

F.2d at 1308-09 (holding that the statutory interpretation espoused by Riggs is 

erroneous in light of Dowling’s focus on physical goods, wares or merchandise). 

For these reasons, the ITSPA does not apply to intangible property such as 

the source code at issue.  Moreover, any ambiguity about whether such property is 

covered by the statute must be resolved in Aleynikov’s favor under “the ‘time-

honored interpretive guideline’ that ‘ambiguity concerning the ambit of criminal 

statutes should be resolved in favor of lenity.’” Dowling, 473 U.S. at 229 (quoting 
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Liparota v. United States, 471 U.S. 419, 427 (1985)).     

B. The Government Presented No Market Evidence.   

The Government also attempts to obscure the absence of any evidence of a 

market for the stolen item — source code for custom-made, integrated components 

of a proprietary trading system — by referring to evidence of Goldman’s earlier 

acquisition of an HFT company and the existence of generic, off-the-shelf 

components created by third-party vendors.   

To support its contention that “[t]he trial evidence was more than sufficient 

to permit an inference that there is a market for the source code,” the Government 

relies largely on the Hull acquisition.2  (Gb42-43.)  The Government (quoting the 

district court’s opinion) contends that “[t]he evidence [ ] showed that ‘portions of 

the Goldman system were acquired when the firm purchased [Hull] for the 

substantial sum of $500 million.”  (Gb43.)  Contrary to the suggestion that 

Goldman purchased discrete components from Hull, the testimony showed that 

Goldman acquired the company and all of its assets.  (A-165;A-230.)  Evidence of 

a single purchase of a company owning an HFT system more than ten years ago 

does not prove that components of such systems (or entire systems) “are ordinarily 

                                                 
2 The Government also relies on the availability of off-the-shelf trading system 
components created by third-party vendors.  (Gb43.)  Such generic components, 
however, are not evidence of a market for source code for the integrated, custom-
designed components of a proprietary trading system. 
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a subject of commerce.”  In re Vericker, 446 F.2d 244, 248 (2d Cir. 1971).  

Implicitly acknowledging it presented no market evidence for what 

Aleynikov was convicted of stealing, the Government argues it is “common sense” 

that evidence of a market for an entire HFT system makes it more likely that there 

is a market for system components because “a market for automobiles makes it 

more likely that there will be a market for automobile parts.”  (Gb43.)  But 

evidence of a market for mass-produced automobiles does not imply the existence 

of a market for parts, much less custom-machined parts for a one-of-a-kind car. 

The Sixth Circuit in Greenwald recognized the important distinction 

between evidence of a market for a finished product and one for its components.  

479 F.2d at 321.  In finding that the written formula for a chemical in fire-

retardation products constituted “goods, wares or merchandise,” the court was 

careful to highlight the market for the specific stolen component.  Id. at 322.  The 

Government urges this Court to overlook Greenwald, arguing that the Sixth Circuit 

“merely noted” there was evidence of a market for both the finished product and 

the stolen component.  (Gb43-44.)  The Government’s attempt to minimize the 

market requirement merely underscores its failure to satisfy it. 
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II. THE DISTRICT COURT ERRED IN FAILING TO DISMISS 
OR GRANT A JUDGMENT OF ACQUITTAL ON THE EEA 
COUNT. 

A. The Trading System Is Not Related To Or Included In A 
Product Produced For Or Placed In Interstate Or Foreign 
Commerce. 

The EEA was designed to fill a gap in the federal statutory scheme, which 

included a law criminalizing the interstate transportation of stolen property (the 

ITSPA) but did not include a criminal statute proscribing the theft of trade secrets.  

Although Congress could have filled that gap by making it a federal crime to steal 

any trade secret affecting interstate commerce for any purpose, it chose not to do 

so.  Instead, Congress adopted a two-pronged approach to economic espionage — 

one that reflects a clear appreciation for the federal government’s role in crafting 

criminal laws to protect against foreign and domestic threats.  Thus, although the 

EEA proscribes the theft of any trade secret to benefit a foreign government (§ 

1831) — an area of uniquely federal concern — it otherwise proscribes the theft of 

only a limited class of trade secrets: those related to or included in products that are 

produced for or placed in interstate or foreign commerce (§ 1832).  Congress’s 

decision to limit the crime of domestic economic espionage to the theft of trade 

secrets related to or included in products produced for commerce reflects its 

determination not to federalize the theft of all trade secrets affecting interstate 

commerce, which it could easily have done by simply using the words “affecting 
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interstate commerce.”  Those words have been used repeatedly to accomplish that 

purpose, and had been approved by the Supreme Court in United States v. Lopez, 

514 U.S. 549 (1995), just one year prior to the EEA’s passage.   

Because § 1832 does not proscribe all trade secret thefts affecting interstate 

commerce, the Government justifies Aleynikov’s conviction under that section by 

conflating the concepts of trade secret and product, then suggesting that the 

conviction was valid because the source code itself had a direct connection to 

interstate or foreign commerce.  (Gb16.)  Dispensing with the critical product 

requirement altogether, the Government explains that the source code traveled in 

interstate and foreign commerce, was stored on servers in one state and edited by 

programmers in another state, and was “inherently valuable.”  (Gb16-17.)  These 

arguments do not establish that the stolen trade secret (the source code) was related 

to a product (the Trading System) produced for or placed in interstate or foreign 

commerce, as the statute requires.   

Next arguing that the Trading System was “produced for” interstate 

commerce because it was designed “to engage in” commerce (Gb17), the 

Government contends that the Trading System “clearly maintains both a physical 

presence and an electronic presence in the stream of commerce as it executes 

scores of orders to trade securities and commodities around the world.”  Id.  
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(emphasis supplied).  Unwilling to accept the invalidity of a prosecution for theft 

of a trade secret related to or included in a product that was not produced for and 

never entered the stream of commerce, the Government appropriates and recasts 

the stream-of-commerce metaphor to its liking.  By the Government’s 

construction, a stationary product such as the Trading System is in the stream of 

commerce although outside it. 

This is simply not so.  That describing a product as “in the stream of 

commerce” connotes movement is made clear by the singular use of that phrase to 

address the flow of products from one state to the next.  Indeed, when the Supreme 

Court fortuitously examined the metaphor last term in rejecting the notion that 

placing a product into the stream of commerce was sufficient to confer personal 

jurisdiction on a distant forum where it caused injury, it stated:  “The stream of 

commerce, like other metaphors, has its deficiencies as well as its utility.  It refers 

to the movement of goods from manufacturers through distributors to consumers, 

yet beyond that descriptive purpose its meaning is far from exact.”  J. McIntyre 

Mach., Ltd. v. Nicastro, 131 S. Ct. 2780, 2788 (2011) (emphasis added).   

Whatever its implications for the law of personal jurisdiction, use of the term 

stream of commerce with respect to products has long been understood to involve 

physical movement.  Quality King Distribs. v. L’anza Research Int’l, 523 U.S. 135, 
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152 (1998) (holding that once a copyright owner places a copyrighted item in the 

stream of commerce by selling it, the exclusive statutory right to control its 

distribution is exhausted); Hatch v. Trail King Indus., 10-2153, 2011 U.S. App. 

LEXIS 18000, at *28-29 (1st Cir. Aug. 29, 2011) (approving cases holding that 

strict liability principles do not apply to custom-built products because they are not 

placed in the stream of commerce); Emslie v. Borg-Warner Auto., 10-2285, 2011 

U.S. App. LEXIS 17743, at *5 (2d Cir. Aug. 25, 2011) (holding that a company 

could not be held strictly liable for plaintiff’s injury because it previously sold 

rights to the product design and had not placed the product in the stream of 

commerce); Rivera v. Heights Landscaping, 03 Civ. 6428, 2004 U.S. Dist. LEXIS 

3746, at *12 (N.D. Ill. Mar. 5, 2004) (holding in the context of the FLSA that 

“production of goods for commerce ‘includes all steps … which lead to readiness 

for putting goods in the stream of commerce’”) (emphasis in original); see also 

Spencer Simon, Intellectual Property, 13 Berkeley Tech. L.J. 305, 315 (1998) 

(“Because trade secrets explicitly must be embodied in a product in the stream of 

commerce, protection [under the EEA] is limited if the trade secret relates to a 

rendering of services rather than a produced ware that contains or uses the 

secret.”). 

The Government next challenges Aleynikov’s analogy to the Fair Labor 

Standards Act, a remedial civil statute that protects “employees . . . engaged in 
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commerce or in the production of goods for commerce,” 29 U.S.C. §§ 206(a) & 

207(a)(1).3  (Gb20-22.)  The Government argues that the Supreme Court expressly 

rejected Aleynikov’s reading of “production of goods for commerce” in Alstate 

Construction Co. v. Durkin, 345 U.S. 13 (1953).   

To the contrary, Alstate demonstrates the dispositive difference between the 

Trading System and a product that was properly the subject of federal regulation 

under the second Lopez category of Commerce Clause regulation, into which the 

EEA clearly falls: regulation of “the instrumentalities of commerce or persons or 

things in commerce.”  Lopez, 514 U.S. at 558-59.  (As its plain language reflects, 

the EEA does not fall into the first or third Lopez category of regulation because it 

does not purport to regulate either “the use of the channels of interstate commerce” 

or “activities that substantially affect interstate commerce.”) 

The question in Alstate was whether workers who produce amesite used to 

repair interstate highways were engaged in the production of goods “for 

commerce.”  The Supreme Court reasoned that “because roads and railroads are … 

integrated and indispensable parts of our system of commerce among the states … 

                                                 
3 The Government also complains about Aleynikov’s reliance on the United States 
Attorney’s Manual and the Department of Justice’s Intellectual Property Manual, 
arguing that they are not binding authority and have no precedential effect.  (Gb23-
25.)  Aleynikov does not cite these authorities as precedent, but to show that the 
Government has read the EEA’s product requirement exactly as he does. 
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he who produces goods for these indispensable and inseparable parts of commerce 

produces goods for commerce.”  Alstate, 345 U.S. at 16.   

Products used to repair instrumentalities of commerce (such as amesite,  

fiber-optic cable, telephone lines or railroad ties) — which are indispensable and 

integrated parts of the system of commerce — are produced “for commerce.”  That 

is different in kind from stating that a trading system that is neither an 

instrumentality of commerce nor a thing moving in it — not an indispensable part 

of the system of commerce or anything moving in the stream of commerce — but 

rather a stationary system that is never intended to and never does enter commerce, 

is nonetheless a “product produced for commerce” and thus properly the subject of 

federal regulation under the second Lopez category.  To be sure, a statute that 

proscribed the theft of any trade secret having a substantial relation to interstate 

commerce would fall within the third and most broad category of Commerce 

Clause regulation identified in Lopez, reserved for “those activities that 

substantially affect interstate commerce.”  Lopez, 514 U.S. at 559.  But in crafting 

the EEA, Congress did not employ language evincing an intent to regulate all trade 

secret thefts that substantially affect commerce — though it easily could have 

drawn that language from Lopez, decided one year earlier, if it wished to regulate 

trade secret theft to the full extent of its Commerce Clause power.  Instead, it 

expressly limited the federal crime of trade secret theft to the theft of trade secrets 



 

18 
 

related to or included in products produced for or placed in interstate or foreign 

commerce.  That language can only be read as a second Lopez category regulation 

of “the instrumentalities of commerce or persons or things in commerce.”  Because 

the Trading System is not an instrumentality of commerce or a person or thing in 

commerce, § 1832 of the EEA simply does not apply to the source code for the 

Trading System.4          

It also bears noting that the statutory interpretation urged by the Government 

would upset Congress’s statutory scheme by rendering the limiting “product” 

language in § 1832 completely superfluous.  (Gb20.)  According to the 

Government, unless review of the statutory history provides some rationale for the 

additional language, the Court should ignore it and adopt the broader 

interpretation.  (Id.)  This approach, which the district court employed, is anathema 

to proper statutory interpretation.  Russello v. United States, 464 U.S. 16, 23 

(1983) (holding that Congress is presumed to act intentionally when it includes 

language in one section of a statute and excludes it from another). 

                                                 
4 More generalized connections to commerce have only been found sufficient to 
satisfy the jurisdictional element of criminal statutes when the statutes themselves 
invoke Congress’s Commerce Clause power to its fullest — viz., by employing the 
“affects commerce” language.  See., e.g., United States v. Laton, 352 F.3d 286, 
301 (6th Cir. 2003) (Anti-Arson Act); United States v. Elias, 285 F.3d 183, 188 (2d 
Cir. 2002) (Hobbs Act); see also D.A.S. Sand & Gravel v. Chao, 370 F.3d 309, 312 
(2d Cir. 2004) (the unqualified use of the term “affecting commerce” signals 
Congress’s intent to exercise its Commerce Clause power to the fullest). 
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If the Government’s loose reading of § 1832 were correct, theft of a training 

manual used to train Goldman brokers would violate the EEA because the brokers 

are “the product” of training based on the manual and are “produced for” interstate 

or foreign commerce because that is the sole purpose for which Goldman trained 

them.  The employees could also be said to be “placed in” commerce once 

Goldman put them in cubicles with telephone and Internet access to conduct the 

firm’s business.  Likewise, stealing a video depicting a major league pitcher’s 

special method of throwing his curveball would be a federal crime because it 

would be related to a product (the pitch) that was produced for (to facilitate) 

interstate commerce, including ticket and apparel sales and the like.  Indeed, on the 

facts of this case, Goldman itself could stand in as the product to which the trade 

secret relates since, as the district court pointed out, it is purely “in business to 

make money.”  (A-559.)  With such a broad view of the product requirement, the 

Government effectively reads that element out of the statute, meaning that any 

number of equally bizarre and improbable examples could be the subject of federal 

prosecutions, even if the “product” is really a service and no matter how attenuated 

its connection to commerce.  As the EEA’s sponsors made clear, the statute was a 

start, not a panacea.  142 Cong. Rec. S12201, 12208 (Oct. 2, 1996).  It certainly 

was not intended to federalize all trade secret thefts, as it would under the 

Government’s reading. 
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The Government also misapprehends the constitutional implications of its 

expansive reading of § 1832.  The Government appears to argue that the statute 

could be upheld as constitutional as applied in this case because it has a “strong 

and substantial connection to interstate and foreign commerce.”  (Gb25.)5  That the 

Trading System has a substantial connection to commerce is no answer to the 

question whether the statute as interpreted by the Government would exceed 

Congress’s Commerce Clause power.  The Supreme Court does not countenance 

this type of analysis in the Commerce Clause context, finding statutes to be facially 

invalid where they are read to exceed Congress’s power.  United States v. 

Morrison, 529 U.S. 598 (2000); Lopez, 514 U.S. 549; Richard H. Fallon, Jr., Fact 

And Fiction About Facial Challenges, 99 Cal. L. Rev. 915, 945 (August 2011). 

Unlike the Government, Aleynikov advances a plain, constitutionally-sound 

reading of the statute, consistent with interpretation of similar language in other 

statutory schemes.  Where the court is faced with a choice between two competing 

                                                 
5 The text and the footnote on page 25 of the Government’s brief seem to be at 
odds with one another. Whereas the text attempts to respond to Aleynikov’s 
constitutional argument by emphasizing that the Trading System has a strong and 
substantial connection to interstate commerce, the footnote says this is not actually 
a limitation on the statute, and instead simply a basis for distinguishing other cases. 
If the Trading System’s connection to commerce is not a limitation on the reach of 
the statute (as the footnote seems to claim), then it does not serve (as the text seems 
to claim) to prevent the Government’s interpretation from making a federal crime 
out of every theft of a trade secret. 
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statutory interpretations, one of which is constitutional and one which might not 

be, the court should adopt the construction that avoids the constitutional problem.  

Skilling v. United States, 130 S. Ct. 2896, 2940 (2010) (Scalia, J., concurring); 

United States ex rel. The Attorney General of the U.S. v. Delaware and Hudson 

Co., 213 U.S. 366, 407 (1909).  Moreover, to the extent the Court finds the EEA’s 

produced-for-commerce requirement ambiguous, that ambiguity must be resolved 

in Aleynikov’s favor under the rule of lenity.  Jones, 529 U.S. at 858. 

While passage of the EEA undeniably altered the federal/state balance, the 

EEA did not and was not intended to occupy the field of trade secret theft; rather, 

the statute accomplishes its goal by protecting trade secrets that relate to products 

produced for commerce — a very broad but not boundless class of trade secrets.  It 

does not protect trade secrets related to products that are not produced for or placed 

in commerce, such as the Trading System.  Properly read, the EEA does not 

proscribe Aleynikov’s conduct. 

B. The Government Presented No Evidence Of Aleynikov’s 
Intent To Harm Goldman. 

According to the Government, the secretive nature of the HFT business itself 

was enough to convince a jury that Aleynikov intended to harm Goldman.  (Gb38.)  

The Government cites testimony stating that a competitor with “Goldman’s 

system” could identify the same opportunities and diminish or eliminate 
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Goldman’s competitive advantage.  (Gb5.)  But Aleynikov did not take Goldman’s 

entire Trading System.  (SPA-59.)  The Government does not dispute the 

testimony of its own witnesses, which showed that a firm employing stolen source 

code could only cause competitive harm to the owner of the code if both firms 

were pursuing the same trading opportunity at the same time.  (A-167;A-260-61.)  

Moreover, the Government ignores the evidence that Aleynikov was solely 

responsible for infrastructure development at Teza and would have no input into 

Teza’s trading strategy.  (A-194-95;A-337.) 

The evidence demonstrated that unless a thief generated the same prices and 

trades as Goldman, its ability to harm Goldman by using a similar infrastructure 

would be speculative, rather than practically certain as required by the statute.  

(Appellant Br. 44-45.)  The Government cites testimony from two witnesses, 

Schlesinger and Walker, that it argues belies that conclusion.  (Gb39-40.)  Walker 

testified simply that the HFT market was very competitive and that industry 

practice was to keep algorithms secret so competitors could not understand how 

Goldman made prices and generated trades.  (Gb39.)  Schlesinger similarly 

testified that disclosing Goldman’s code to competitors would enable them to 

compete by improving their speed or time to market.  (Gb39.)  This testimony does 

not detract from Aleynikov’s point — it makes it.  Both Walker and Schlesinger 

presuppose competition between Goldman and an entity acquiring its code.  The 
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Government simply did not prove, however, that Goldman and Teza were or would 

be in competition.  As the testimony cited by the Government makes clear, 

Goldman’s abstract concern that it could somehow be disadvantaged by disclosure 

of any aspect of its Trading System does not establish that Aleynikov could have 

harmed Goldman unless his new firm intended to use the exact same trading 

strategies as Goldman. 

When the Government convicted Samarth Agrawal, the evidence showed 

that he brought source code for two SocGen HFT programs to his new employer 

and planned to take advantage of the precise arbitrage opportunities SocGen was 

targeting.  (A-575.)  There was no similar evidence that Aleynikov attempted to 

sell any Goldman component to Teza, and Misha Malyshev testified that if he had 

attempted to, he would have been fired on the spot.  (A-322.)  The Government’s 

entire argument, therefore, is constructed around the possibility that Aleynikov 

could have caused harm.  (Gb37-42.)  There is no evidence to support a finding 

that he intended to do so. 

Ultimately, the Government’s proof that Aleynikov intended to harm 

Goldman is its argument that the jury was free to disbelieve its own witness, 

Malyshev, who testified that he did not consider Goldman to be a serious 

competitor, did not want Goldman’s source code, and would not have used it if it 
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were given to him for free.  (A-320-26.)  According to the Government, the jury’s 

freedom to reject Malyshev’s testimony satisfies the Government’s burden to 

prove beyond a reasonable doubt that Aleynikov intended to or knew he would 

harm Goldman.  (Gb41-42.)  Absent other evidence that Aleynikov’s intended to 

use the source code at Teza to harm Goldman,6 the Government failed to meet its 

burden.  Dyer v. MacDougall, 201 F.2d 265, 269 (2d Cir. 1952). 

III. THE ERRONEOUS REFUSAL TO STRIKE THE DOWNLOADED 
DOCUMENTS RESULTED IN A CONSTRUCTIVE AMENDMENT. 

In response to Aleynikov’s showing that the district court erred by refusing 

to strike the Downloaded Documents or to give a limiting instruction, the 

Government contends that they were appropriately admitted under Rule 404(b) as 

“other crimes” evidence.  (Gb45-46.)  But the Government did not provide 

Aleynikov the required notice in advance of trial (or during trial upon a showing of 

good cause) that it intended to introduce them as Rule 404(b) evidence.  And while 

the Government argued that the documents evidenced Aleynikov’s criminal intent, 

                                                 
6 The Government reasons that intent to injure is shown by the fact that Aleynikov 
modified two files he downloaded from Goldman and passed them off as his own 
work at Teza, the implication being that he could have done the same with the rest 
of Goldman’s files.  (Gb41.)  First, the Government’s witnesses testified that the 
uploaded components were generic utilities that were not specific to high-
frequency trading applications.  (A-236-37;A-334;A-387).  Second, the testimony 
established that the files were arguably open source and therefore in the public 
domain. (A-505,508-10.) 
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it did not, as it claims (Gb50), make clear to the jury that the documents should 

only be considered for that purpose.  (A-520-21.)  In any event, even if the 

Downloaded Documents had been properly admitted as Rule 404(b) evidence, the 

use to which the Government actually put them, coupled with the district court’s 

failure to provide a limiting instruction, resulted in an unconstitutional constructive 

amendment.  See United States v. Daraio, 445 F.3d 253, 259-65 (3d Cir. 2006) 

(analyzing constructive amendment and Rule 404(b) issues separately). 

The Government also argues that there was “no basis for the jury to have 

been confused regarding the nature of the charges in this case” because (1) the 

Government was clear in its summation that the Downloaded Documents were 

introduced to demonstrate intent; (2) the Indictment did not mention those 

documents; and (3) the jury charges mentioned only the source code.  Given the 

Government’s emphasis on the Downloaded Documents during expert testimony 

and summations, the fact that the Indictment and the jury charge only discussed the 

source code was insufficient to avoid a constructive amendment absent a limiting 

instruction.7  In sum, the district court erred in not striking or providing an 

                                                 
7 The Government contends that the district court did not err in failing to provide a 
limiting instruction, but offers no analysis to support that contention.  (Gb50.)  As 
the Government now justifies its use of the Downloaded Documents as appropriate 
for the limited purposes permitted by Rule 404(b), the district court would have 
been required by Rule 105 to provide a limiting instruction and its failure to do so 
was not harmless, given the resulting constitutional violation. 
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appropriate limiting instruction regarding the Downloaded Documents; that error 

resulted in an unconstitutional constructive amendment of the Indictment. 

IV. ALEYNIKOV’S SENTENCE WAS SUBSTANTIVELY AND 
PROCEDURALLY FLAWED. 

A. Aleynikov’s Offense Conduct Did Not Involve Any Actual Or 
Intended Loss. 

The Government’s theory of prosecution — at least from the time of the 

Indictment through its rebuttal summation — was that Aleynikov stole code 

constituting a portion of Goldman’s high frequency Trading System to enable him 

to meet the onerous development demands of his new employer.  The Government 

well knew that Aleynikov downloaded only a portion of Goldman’s system — 

several hundred thousand lines of a system comprising millions of lines.  (A-

173;A-237.)  There was no evidence that Aleynikov knew or intended his conduct 

would cause a loss to Goldman. 

Even if there were an intended loss, the manner in which the district court 

calculated it was incorrect.  United States v. Turk, 626 F.3d 743, 748 (2d Cir. 

2010) (“In reviewing the district court’s determination, the court of appeals is 

obliged to determine … whether the trial court's method of calculating the amount 

of loss was legally acceptable.”)  The Government correctly states that a 

sentencing court need only make a reasonable estimate of loss (Gb53), but the loss 

estimate the district court employed in this case was unreasonable.  With respect to 
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the $500 million Goldman paid to acquire Hull in 1999, the evidence showed that 

the purchase price was for an operating business unit, including employees with 

knowledge and expertise, not for source code as the Government suggests.  

(Gb54.)  Even if the purchase price reflected the value of the code, the district 

court made no effort to connect the purchase price with the purported loss amount, 

other than to point out that it was a large number.  (A-559.)  Likewise, the $300 

million in net pretax-income Goldman generated from HFT in 2009 bears no 

relationship to intended loss absent evidence that Aleynikov planned to use the 

code to diminish those earnings (i.e., evidence of the type relied upon to sentence 

Agrawal).  Finally, the approximate annual salary for the programmers in 

Schlesinger’s group was not a reasonable estimate of loss because the Government 

admitted that Aleynikov did not take the entire code for the Trading System, yet 

failed to identify the portions he did take or prove their development cost.  United 

States v. Four Pillars Enter., 253 Fed. Appx. 502, 512 (6th Cir. 2007).  The twenty-

five developers whose salaries formed the basis of the Court’s loss calculation 

were split into four subgroups (A-191), but the Government introduced no 

evidence about which of those subgroups developed the code Aleynikov was 

convicted of taking.  Likewise, the Government offered no proof regarding what 

percentage of the programmers’ time was spent on development, as opposed to 

maintenance and production support.   
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For the same reasons, estimates of the cost to develop an entire system from 

scratch are not informative.  (Gb54.)  Application Note 3(C)(ii) supports using the 

cost of developing proprietary information as a factor in estimating a loss amount.  

Here, however, the Government did not adduce evidence at trial from which 

Goldman’s cost to develop its source code could be reasonably estimated.  

Although the Government denies it, the undisputed testimony was that the 

materials Aleynikov downloaded contained substantial open-source material 

which, by definition, is publicly-owned.  (A-474.)  Indeed, the Government’s own 

witnesses did not know whether Goldman’s allegedly proprietary files incorporated 

open-source software.  (A-176;A-346;A-385-86.)  Thus, there is no principled 

basis in the evidence for separating the proprietary from the open-source materials, 

then attributing a cost of development to the proprietary materials.8  The district 

court’s loss calculation was, therefore, not supported by the record and was, as 

Probation determined, ambiguous at best. 

                                                 
8 The Government misleadingly suggests that Aleynikov’s expert testified that the 
vast majority of files downloaded by Aleynikov bore Goldman copyright notices 
and did not contain open-source code.  (Gb56.)  In fact, Prof. Goldberg testified 
that the downloaded materials contained many files containing open-source 
banners, and that the open-source banner had been stripped in at least one instance 
and replaced with a Goldman copyright banner (i.e., an open-source file had been 
made to appear as a Goldman file) (A-482-83.)  The thrust of his testimony was 
that even code bearing a Goldman header could contain open-source code, in 
whole or in part, and that the downloaded material contained sizeable amounts of 
open-source software. (A-480-81.) 
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B. Aleynikov’s 97-Month Sentence Grossly Overstated The 
Criminality Of His Offense and Was Not Consistent with 
Sentences Imposed in Similar Cases. 

The Government agrees that the district court must consider the need to 

avoid unwarranted sentencing disparities under 18 U.S.C. § 3553(a)(6) (Gb57), but 

argues that the court fairly distinguished the sentence given to Agrawal three 

weeks earlier for stealing source code for SocGen’s HFT system.  In both cases, a 

$7-20 million loss amount, resulting in a 20-point guideline-level enhancement, 

overshadowed all other sentencing considerations.  In Agrawal’s case, evidence of 

intent to cause loss, and the quantum of intended loss, was plain (A-575); in 

Aleynikov’s case, by contrast, that evidence was speculative and ambiguous, and 

grossly overstated the criminality of his offense.  (PSR at 25 and ¶ 26.) 

The district court erred by applying a 20-point loss enhancement, turning 

what would otherwise have been a probationary sentence into an 8-year term of 

imprisonment.   
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CONCLUSION 

For the reasons set forth above and in his opening brief, Defendant-

Appellant Sergey Aleynikov respectfully requests that the Court vacate his 

conviction and enter a judgment of acquittal or, alternatively, remand this case for 

a new trial or a new sentencing hearing. 
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