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Company Statement  

 

SCHWAB FILES DECLARATORY RELIEF ACTION AGAINST FINRA  
IN RESPONSE TO FINRA’S COMPLAINT REGARDING THE CLASS ACTION WAIVER  

IN SCHWAB’S CUSTOMER ACCOUNT AGREEMENTS 
 

February 1, 2012 — Charles Schwab & Co., Inc. today filed a declaratory judgment action 

against FINRA (Financial Industry Regulatory Authority) in the United States District Court for the 

Northern District of California.  Schwab seeks a court determination that the class action waiver 

provisions of the arbitration agreement between Schwab and its customers are enforceable under 

recent United States Supreme Court decisions interpreting the Federal Arbitration Act and are not 

barred by any FINRA rule.   

FINRA contends that its rules prohibit use of the class action waiver by brokerage and 

investment banking firms under its regulatory authority and has stated that it has instituted 

disciplinary proceedings against Schwab requiring that the class action waiver provision be 

removed. FINRA claims that its rules are not governed by the Federal Arbitration Act.   

Schwab believes a federal court is in the best position to properly and efficiently resolve this 

novel dispute and intends to defend against any disciplinary action brought by FINRA while 

seeking a prompt judicial determination of the underlying legal issues.   

Schwab added a class action waiver provision to all of its customer account agreements in 

September 2011 following the United States Supreme Court’s decision in AT&T Mobility LLC v. 

Concepcion.  In that case, the Court held that the Federal Arbitration Act preempts cases or 

statutes that require access to class action procedures.  Following Concepcion, on January 10, 

2012, the Supreme Court held in Compucredit Corp. v. Greenwood that only a clear Congressional 

mandate can preclude enforcement of an arbitration agreement under the FAA. FINRA rules are 

subject to approval by the Securities Exchange Commission under authority given by Congress. 

But no rule has clearly addressed the issue in dispute here — whether a brokerage firm can adopt 

a class action waiver in a customer account agreement.    

Schwab is committed to resolving customer disputes fairly and efficiently without litigation 

through its internal customer advocacy program or by use of FINRA Dispute Resolution, which is 

called for by the arbitration provisions in Schwab’s customer account agreements.  Class litigation 

is unduly expensive and time-consuming, and too often results in little benefit to the class 

members.  

FINRA Dispute Resolution runs one of the country’s largest alternate dispute resolution 

forums and has programs for both large and small cases.  Filing fees vary with the size of claims 
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and may be waived in the case of hardship.  Schwab believes that a class action waiver is, 

therefore, in the best interests of both its customers and its shareholders. 

FINRA has informed Schwab that its rules bar a brokerage firm from adopting and enforcing 

a class action waiver in a customer account agreement and that it has instituted a disciplinary 

action seeking to force Schwab to remove the provision from its agreements.   

Schwab is confident that the Court will find that FINRA’s attempt to prohibit class action 

waivers is barred by the Federal Arbitration Act. 

 
 
 


